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ROB'^RT  S.    ILS3  et  al., 

PlAin tiffs. 


Bill. 


JULIUS  R?4DKKHKICH  et  al., 
l}«fend«itB. 

VZCHASl.  2I1IUICR,   Sheriff.    «te.,     J 
App«ll«e,  I 
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ROBEBT  S.   JLm  vt  al.,  .on 
appeal  of  Ida  V.  liaidenrele]^, 
Appttllant*    / 


VOhilO^ 


0  2  I.A.I 

AppKAL  mm 

SUPMIOR  COURT.     • 

COOK  cri»TY. 


MB.  PFCSaiDMO  JU3TIC}?  BAHBiKJ  DKLIVJSRID  TITE  QPl!riOK   Of  THB  COtmT. 

Il«9  and  Martin  were  congplainanta  in  a  creditor* » 
bill  to  reaoh  in  satisfuctlon  of  a  judgment  against  their 
debtor,   Julius  Heidenreioh,   xaoneys  that  had  boen  deposited 
with  ZiMffier,    the  ^eriff  of  Cook  County,    to  redeea  a 
certificate  of  sale  of  lend  vhieh  had  be^n  issued  to  said 
Keidenreieh  and  aa^igned  to  his  daughter  Ida,    appellant 
herein . 

The  bill  sought  te  set  aside  the  assignisent  as 
fraudulent.      Ziimer,   appellee,   filed  a  oross-bill  of  inter- 
pleader containing  the  usual  allegations  of  suoh  a  bill  and 
arerring  that  he  held  $3000  of  suoh  redenpticn  money,   that 
he  did  not  Imew  to  whom  to  pay  it,    that  appellant  elaiaaed  it 
by  virtue  of   said  certificate  and   that  appellees   claimed   such 
certificate  was  held  by  her  subject   to  the  lien  of  their  said 
'udgaent. 


"'^''  lies  and  Martin  #ift«4  an  answer^*«  the  aross-bill 
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admitting  its  ailagations  and -repwRt'tlRfl^ their  cXaia  t««. 
<Mi«k'li«n^   and  the  Heidenreioha  d^nurr(td/tfO-<'^4»»M^tl^ 
Later  Zinmer  filed  an  amended  and  supplemental   oroee-bill, 
as  to  whieh  the -««i4  pleadings   to  the  croas-bill  vera  per- 
aitted  te  utand,    and  the  demurrer     and  additional   demurrers 
tiiwe4». were  overruled.     Julius  stood  by  his  denurrera  and 
Ida  answered* 

•tbr- l^liaaanwr ' tK«  «r0»«*b411  were  nrf^erred  -to  ti- 
jinter  te  f'tnd--eo»«lM,gimui.  oriaw'aSitl  "f  ttfft   .     His'  nspurtr'* 
ws»Ha!ad«,«x««|»tiona  thereto  wero  mtatained j   lAd  /i^ separate 
decree  from  that  entered  on  the  bill,   whl^h~WfK!ri!ra}as!n^"«» 
uuui££^uita4,^f  t«c-  the  HaidtmroidAa  l&ad  stoM  by  their  several 
-♦verrulad^Hl^lwas  ^md  i!t«BBi:rre(r»  thereto,    was  entered  ordering 
the  deposit  of  such  money  with  the  olerk  of  the  c  tirt,    dis- 
charging   the   cross-oomplalnant  from  all  liability  to  the 
Heidenreieha,   and  wijoining  Ida,    according  to  the  prayer  of 
the  amended  and  supplemental   cross-bill,    from  prosecuting 
•a  action  in  tort       against  7Ajsi&«v  for  refusing  to  pay 
such  moneys  to  her  en  dmsland  theref  errilVii  leh  suit  was  than 
pending,   aa  alleged  in   said  amended   and  supplemental   croeso 
bill,    and  alao  enjoining  her  from  making  »ny  claims  or 
demanda  *for  any  money  or  other  property,    ri^tht  or  thing 
issuing  or  growing  out  of  the  subject  matter  of  said  cross- 
bill.**    yrom  th^^t  decree   this   appeal  waa  taken. 

Ap  lellant  urges   that  the  cross-bill  should  have 
been  dismissed  for  want   of   equity,    claiming   the   evidence 
was  ineuf fieiant   te  support   the  docree;    in  short,    that  the 
•vidence  fails   to  show  the    existence   of   the  several  elem(snts 
neeeeaary  to  sues  tain  the  equitable  remedy  of  interpleader. 

(1)      It  is  urged  that  the  same  thing,   debt  or  duty 
was  not  claimed  by  appellant  and  cozaplainants   to  the  bill. 


•«• 


jLs^xevo 


...      .  ■mi!  ■■■'.(:'■'  ■   '      .; _.~i.S, 

■■fr 


nBfr  -Attir* 


?7  n*  i^ioU 


J-i^Si.- 


•S* 


OA«et  Ar«  elted  dliatlnisuiahlng  1:>«tw«en  a.  li«n  and  the 
thing  to  which  it  may  att&oh  th.i  are  not  appXlea'ble  to 
the  facta  in   thia   record.     Here,    a«   in  ^latf  Valley  Bank 
"**  Sationsa  X.iT«  a  took  Ban  It.  jtt^al.,    185  111.   250,    it  ia 
not  th«  identical  monoy  deposited  that  i«  the  subject  of 
contention  but  tlie  eredit  arising  from  the  deposit.     Both 
parties  fare  claimJUrig  the  aano  credit  or  <^oae  in  action, 
and  it  natters  not  tho^igh  the  clain  of  one  is  actionable 
at  lav  and  the  other  in  equity.      tHewhalX  v.  Kasteng  at  ajL*, 
70  id.   1»6.) 

The  point  is  made  that  b&eause  the  eross-bill  sets 
up  that  appelisnt  had  brou«;ht  an  aetion  of   tort  as  Aforesaid 
against  appellee  Zimm&r  her  claim  again&t  appellee  is  for 
danagea  for  conversion.     But  in  her  answer  she  claims  the 
Bpecifie  fund  by  rirtuo  of  sueh  asQignsient  and  takes  issuo 
en  the  sheriff's  right  to  trithhold  it  and  to  the  reasdy  of 
interpleader.     Her  does  it  appear  eitiier  in  the  pleadings 
or  the   eridwioo  that  there  was  any  actual  conTorsien  by  the 
sheriff.     It  was  pleaded  and  proTen  that  there  was  a  deiBf«i4 
for  the  acmey  and  a  refusal,   but  that  at  the  time  thereof 
appellee  was  defendant  in  a  gamishiB«mt  proceeding  to  reach 
the  fund,    and  later  up  to  the  ooxmri^neenent  of  these  proceed- 
ittgo  was  under  order  of  eemrt  to  hold  and  retain  such  funds 
until  further  order  of  the  court. 

(2)      It  is  further  urged  that  the  claims  of  cross- 
defendants  ara  not  dependent  on  or  d<i»riYed  frea  a  connon 
Bouroe.     The  elains  of  both  emanate  from  the  certificate 
sale,    to  which  one  olaiawd  the  legal  and  the  tfther  an 
equitable  right.      In  other  words,    if  it  were  fraudulently 
assigned,    tho  legal  claim  to  the  redeaipti<m  money     would 
fail,    and   the  equitable  claim  thereto  prayail,     v:^ile  tho 
facts   are  different     from  thooe  in  the  Platte  Valley  Bank 
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Bank  caa©,    sxB?r&.   and  th»a«  of  By  era  v.  SaaxBon^'ghaycr  Cobb, 
Co.,   Ill   111.    App*   575,    the  reacsoBing   thoreln  as  to  the 
ooniKon  Boureo  is  npplioablo  hero, 

{5}     The  contentions   that  the  sheriff  had  any 
tstereat  or   claim  in  tbe  fund   ,   or  had  is  any  vay  incurred 
an  independent  liability  to   either  of  the   eroea-defendnnts, 
havtt  no  hasia  in  the  evid«n  e  in   our  opinion,   and  we  ahall 
not  take  up  apace  in  discuaaing  them, 

We  th.lnk  therefore  that   thv;;  facta  preaented  a 
proper  eaaa  for  interplemdeir^    that  th«  ord«r  to  nay  over 
the  fund  to  the   clork  and  discharging   the  ahsriff  froni  any 
liability  in  the  proceading  waa  proper,     I'ut  we  do  not  think 
the  restraining  orl«r  ao  f&r  as  it  r«atra|»«d  proaooution  of 
the  auit  in  tort  waa  proper  in  this  kind  of  a  pr oceording. 
The  only  relief  jjroperly  aought  by  a  l^ill  of  interpleader  is 
that  which  effectually  diachargea  the  petitioner  froa  Bay 
further  liability  or  annoyance  with  respect  to  the  fund  or 
property  to  which  the  adTorae  olaima   are  mado,    and  it  uay, 
and  often  loets,    include  an  injunctire  relief  against  the 
proa  sou  tiott  of  any  ether  proceeding  against  the  petitioner  to 
establish  title  or  ownership  thereto .     But  it  ia  aaide  from 
its  purpose  to  litigate  any  othar  clAira  th&n  that  of  a  right 
to  Uie  property.     Whether  Ida  Heidenreioh  waa  entitled  to 
prosoottte  her  suit  in  tort  presented  anothctr  diistinct  queatien* 
That  suit  waa  not  to  recorer  the  fund  but  dui&Mgea  for  with- 
holding it.     The  deeree  in  that  respoot  mist  be  modified, 
and  will  be  reToraed  with  directions  to  limit  the  restrain- 
ing order  in  accordance  with  the  viewa  h  rein  expressed,   and 
to  require   the  orosa*dcf andants  to  interplead. 

there  waa  no  order  to  interplead.     There  had 
already  been  entered  a  deeree  on  the  original  bill  aa  con- 
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foBSod  sotting  aaide   the  atnignnant  as  frMUdul«nt  nnd  void 
and  dlraotlQg  the  sheriff  to  pay  cou^iilainanto  a  portion  of 
sueh  redemption  aonoy  and  the  rejaaindor  to  Ida  Heldenraioh. 
That  deoroe,   howeviixr,   has  been   rsveraed,    (see  opinion   in 
ease  217C8  between  the  aame  purtiea)  and  th>«i  right  to  auoh 
fund  ha0  not  yet  been  adJudiOAtsd.     Hogerdleee  of  what 
iaaues  laay  y«t  be  formed  on  the  bill,    the  decree  «a   the 
eroo8*bill  aa  nodified  ahould  inolude  an   order  to 
interplead. 

aiSV:iasi?D  with  UfSTRUcricSij  no  modify  i>:?CKsa. 
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MAHTIH, 

Bef tndantii  In  lorror. 
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JVLlUij  HEIOKHHiSlClI,    IDA  M. 
RBinSSHiaCJI  and  M1C}IA}8L  ;5llOI}fiR, 
ah«riff»   «to*, 

JULIUS  KKlB'^iraUCH, 

Plaintiff  in  iorror. 


MXCHAIEL  ziumm,  iSh&ritt,  «te., 

Befmdont  in  :^rox>« 


T», 
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nmmr  a.  IDSS,  hob^it  a.  mahtd?, 

JULIUS  RlSIDKHmiSXCK  and  IM  X. 

H1ID«KRSICII, 

JULIUS  HIISMHEICH, 

PXAiniiff  iA  s»r«v« 


va.  wmmoma  svancM  barmss  osLivisRim  ms  opihioh  of  ths  cooRt. 
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COCK  Qi'mrt, 


This   caa«  w»a  o<msolldat*d  for  hearing  with 
!••*  21708  and  31709,   vi^ioh  were  appeals  by  Ida  Heidanreleh 
frtB  •  daeraa  en  an  aaanded  or«!diitor*8  bill  and  a  separata 
decree  dm  a  oroas  and  supplemental  bill  of  interpleader, 
respeetively,    in  vMoh  opinions  have  bean  filed.     The 
fuestions  pre^sented  in  the  three  eases  axiee  upon  the  saao 
reeord  and  haTO  praotieally  the  same  titles. 

This  writ  of  error  presents  for  review  the 
orerruling  of  plaintiff  in  error's  pleas  to  the  creditor's 
bill,   and  the  overruling  of  his  demirrors  to   the  oross- 
bill»  by  all  of  which  he  elected  to  stand.     The  sajse  point 
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raiis»(l  on  his  pleas,  nansly,   as  to  the  jurisdietlon  of  the 
Munielpal  Court  to  render  the  Judtgaent  on  whidh  the  creditor's 
bill  w»s  based,   iras  fully  oonsidosred  in  our  opinion  filed 
Not.  14,   1916,    in  ease  31708,   whore  we  held  the  sajtae  ^Im,  hy 
Ida  Heidenrei<di  was  properly  OTerruled,  but  th&t  the  deoree 
mn  the  bill  should  be  reversed  becauae  of  insufficient 
allegations  in  the  bill  to  support  the  decree.     On  the  easM 
points  the  sane  eonolueion  follows  as  to  Julius  Heidanreioh» 
end  we  need  only  to  refer  to  that  opinion  far  a  statenent  of 
our  reasois, 

Ws  also  upheld,   in  the  appeal  of  Ida  (see  opinion 
IjB  ease  Vo*   2nC9,   filed  ¥ot.  14,   1916)   the  deeree  on  the 
said  eross-bill  so  far  as  it  ordered  eroos«coaq;»lainant  to 
file  the  fund  in  dispute  with  the  olerk  of  the  eourt  and 
dls^arged  him  froa  further  liability  thereon  in  that  pro* 
oeedlng,  but  reTersed  the  daeree  for  laedif iCHti  en  so  far  as 
it  enjoined  Ida  froa  prosecuting  an  independ«9it  suit  in  tort 
and  so  far  as  it  failed  to  order  an  interpleader.     It  is 
only  with  reapeot  to  the  failure  to  order  an  interpleader 
that  said  deoree  is  erroneous  aa  to  Julius  Heidenreieh, 
Kererthelees  es  new  steps   to  adjudicate  the  right  to  the 
fund  in  dispute  nay  still  be  t»k<m  as  to  which  he  nay  hsTO 
a  right  to  be  heard,    eith'sr  in  a  further  hearing  on  the  "bill 
if  amended  or  by  interpleading  under  a  nodif led  order,  both 
deerees  nust  be  reversed  as  to  hin. 

It  is  anomalous  thf^t  both  deerees  shmild  be  con- 
sidered under  one  writ.     The  point  not  having  been  raised  we 
shall  net  consider  it,  but  treat  the  deerees  as  one  nade  in 
the  same  oauRe.      ?e  accordingly  reverse  both  deorees  with 
ths  same  order  snd  directiens  entered  in  the  appeal  eases.* 
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MID- CITY  THUtJT  &  UAVlHGa 

SAHK,   a  ^orporfitlon,  I         ) 

Defendant  in  Srror,  /  )      i.RROR  TO 


OF  CniCAOO. 


Hisn  COUP  AMY.    / 
^iLintiff  in  .^4r.  Jg  0  2    I. A.    6         '^ 


HATira»AL  GUHisix  COUP  AMY.    / 
corporation. 


MR.  yaiiiiouso  jtiaxicii  jiAmmi  Dm^ivm-m  thu  ovuaon  of  the  coimT, 

Plaintiff  in  error  jib   sur&ty  gave  a.  bond  to 
defendant  in  error  a^vaaing   to  zsaic«  gr.od  to   the  latter  any 
lo»6  wiich  it  »a   «n»picyer  mle;h\,  auat&in  "by  reaaon  of  any 
act  of  ♦     «     *     forgery,"  on   the  part  of  eny  sraploye 
covered  ^y  ita   terzns  aubjeot   to   certain  conditions  not 
neeeeaary   to  utate,   but   provided  that  the   nurety'a 
liability  vould   teriolnate  Ha   to  subsequent  acts   of  "any 
«Hiploye  leaving   thp.  cervices   of  the  employer.*      It  was 
stipulated   that  while   the  bond  waB   in  forco  &o   to  one   of 
defendflnt   in    error's  eusployes  ha  jsctds  four  chacics,    proved 
by  a  witnosa   to  be  forg«:;riea,    two  of  wliich  aggregating 
|116,   were  presented  to  th<!f   employer  bank  find  paid  during 
said  employe* li  period  of'    t-<>i^loy>n<£nt,    a^id   %vo  of  which, 
o«fjr«*5^ting  /58OO,    ware  dated,   presented  to,   and  paid  by 
the  employer  af  t&r  >.>udh  period.      Introduction  in   evidence 
of  the  laat   two   the  eke  wa»  objected  to   on   the  gm.md   that 
they  bor«?  date  id  tar  the  period  of  employTOont  c^v.d  -isero 
incompetent  under  the  bond,    and  tho  contention  made  here 
is   that  even  though  they  were  forgeries,    they  way  not  Jiave 
been  uttered  or  put  in  cireulation  during   the  period  of 
employment,    th©  bur  1  on  of  proviiTg  which  dovolvod  up 'an 
plaintiff  below,   «nd   that  with>^ut  such  proof   Uiere  una  no 
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proof  of  liability  on  the  b<Mid  as  ti>  sudh  two  cheoke. 

It  hATing  be«n   stipulated  th(>.t  all  the  cbeok* 
were  made  during  said  «mploym«mt  their  date  wan  innatcrial. 
A8   they  wer«  fnlHe  writings,    apparently  capable  of  defraud- 
ing and  msnif eu^^^y  BBfle  with   intent  to  defraud,    they  con- 
stituted forgeries   (   Ooodman  v.  People,    888   111.  154)   to 
vhioh   the  act  of  uttaring   is  not  necessary.     Hence   the 
forgeries   were  comrrsitted  riluring   such  oHploynaent  and 
plaintiff's  loss   ensued  by  reason   thereof.     The  bond   corers 
loss  sustained  by  reason  of  any  act  of  forgery  by  the  cTcploys 
idille  so  enployod .      «/e  think  the  chfcks  Mrere  admissible  in 
Tiew  of  thit'  ati^lation  and   the  undenied  eTid«»ce  of  forgery, 
and  thfct   the   evidonee  with   the  stipulation  was  sufficient  t© 
support   the  Judgment*     Ho  propoi.'iti(ms  of   law  were  raised 
otherwise  than  by  the  ruling  on   such  eridenoe.     Henos  the 
Judg»e£:tt  will  be  affiarmed, 

AFFIRIfiSD. 
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J0HA3J1IA  RAU'^OMaHI, 


Appell««, 


T8 ,        \ 

BMILIO  LONGHI, 


Clf^CUIT  CniJRT 

OP  COCK  C^UITT. 


Ap^f llant . 
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MR.  PRBSlDlHa   JmUlCl  BAHHISS  niJLIV.rimSD  TIHS  OPIKIOM  OF  TllS  COURT. 

This   is   an  appeal  from  an  order  adjudging  appellant 
to  be  guilty  of   contMspt  for  wilfully  failing  and  refusing  to 
pay  teiqporary  alimony  an   ordered,   pending  an  appeal  from  a 
final  decree  for  separate  sialntenance  and  aliaony,    on  the 
ground  that  an   affirnance  here  of  such  decree  rendered  sutdi 
order  for  temporazy  alinony  inoperatiTe  thereafter. 

It  appears   that  this   court  ordered  a  stay  of 
loandate  on  the   order  of  affirmance  for  the   tine  a  petition 
for   certiorari  was  pending  before  the  Supreme  Court,    and  that 
the  default  to  pay  teaq}orary  alimony  was  after  such  affirmanoe 
and  idiile  such  mandate  was  in  force. 

Appellant's  point  is  that  after  the  order  of 
affirmance  there  was  no  appeal  pending  and  hence  the  order 
for  tea^orary  alimony  became  inef  feet  Ire. 

The  statute  on  which  the  order  for  teBq»orary 
alimony  was  based  empowers   the  trial   court  to  grant  and  en- 
feree  equitable  alimony  ''during  the  pendency  of  appeal  or 
writ  of  error."     (Kurd's  a.  ti.  1916,   aec.  16,   Ch.  40)     Its 
manifest  purpoee  is   to  enable  a  dependent  wife  to  haTO  support 
until,    in   case  of  a  final  decree  in  her  favor,    she  may  hare 
the  benefit  of  ouch  decree,   which  she  does  not  have  on   its 
affirmance  while  a  stay  of  mandate  is  in  force.     Until  the 
mandate  iasuee   the  appeal  is   still  pending  within   the  intent 
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and  meaning  of  saii  statute. 

Her  do  we  think  the  rofusal   to  pay  nlinony  tinder 
the  order  ther«for  was  any  the  Isea  wilful  because  appellant 
fueetioned  ita   le^^  il   effect  and  hence  thst   the  evidence  did 
B«t  warrant  the  finding  that  such  refusal  was  wilful. 

The  order   ia  affirmed. 

ArilHlSKD. 
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HAfUlAH  COWMY,    a  corporatioi|, 

'    APPjfiAL  imcai 
▼».  \  I  .  )       mariciPAL  cottht 

/  )  Of  CHICAGO, 

S*  H.   KAkiTOK  and  JMVKON  BQC^WilSM. 


^e^-  202  I. A.  9    -I 

MR,  JPRSSIBIHQ  JU^TICB  BARHBS  DjgLIVHRBD  THE  OPIHIQK  W  THE  COBRT, 

thi0  apptt&X  ralB«8   the  question  vdiether  plaintiff* s 
statement  of  claim  presented  a  eaa»«  of  aetitm  against 
defendants   (appalleee)   &a  guarantors  of  the  payment  of  oer* 
tain  aetos  of  the  U,  B.  Kellastone  Co,  payaSile  to  appellant*  s 
order. 

the  statement  was  in  the  foria  of  a  eosmon  law 
declaration  against  appellees  as  guarantors  under  a  writtm 
instrument  executed  hy  said  Kellastone  Co.,   by  apxjollartt 
and  by  appellees,   vhJLeh  is  sot  out  in  the  statement  in 
haeo  verba,     the  question  is  does  smch  Instrument  ccmstituto 
a  contract  of  guaranty  on  the  part  of  appelloeot 

In  grararaatical  conotruetion  the  instrument  con- 
aists  merely  of   a  preamble  and  a  recital  of   its  execution. 
The  preamble  contains  a  series  of  recitals   each  beginning 
with   "whereas",    stating  respectively   (l)    that   the  U.  S. 
Kellaetcne  Co.   is    indebted  to   the  Harman  Co.,    (2)   that  it  is 
unable  to  pay  its  indebtedness   in  cash  (3)   that  it  has 
tendered  in  pajrment   thereof  notes  for  certain  amounts   to 
a  pellant*s  order,    deooribed  as  to  amounts  and  dates   (4) 
that  appellant  will  not  accept  said  notes   "unless  they  bear 
endorsem^oit  or  guarantee"  and   (5)   that  the  Kellastone  Co. 
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(uid  appellant  have  nutually  agreed  as  set  forth  in  the  last 

of  auoh   recitals.     Then  follows   the  recital   of  the  execution 

of   the  instrument.     There  ie  no  operatire  olause  In  the 

instrument  unless  the  last  recital  nay  he  so  re|c;ardedi*      It 

reads; 

"And  v^ereas,    the   said  17.   i\»   Kellastone 
CoHipany  and   the   said  Hansan  Cornpany  have  mutually 
agreed  and   eridenoed  said  a/rrsement   in   this 
instrumentp    to-wit:   as  follows: 

That  any  and  all  of  the  aforesaid  payments, 
with  accrued  interest,   may  he  made  at  any  time 
prior   to   the  dates  of  maturity  thereof,    at   the 
option   of   the  payor;   provided,    that   on  default 
of  making  atiy  of   the  aforesaid  payments  at 
maturity  thereof,    the  whole   of   the  tmpaid   install- 
ments and  accrued  interest  shall   thereby  beccuae  and 
he  immediately  due  and  payable  at   the  option   of   the 
uayee,   with  ut  notice,    and  provided  further  that 
in   the   event  of  this  note,    or  any  portion   thereof, 
be   collected  by  an  attorney  or  by  suit   or  litigation, 
the  undersigned  promises  and  agrees   to  pay  to    the 
holder   thereof,    a  resisonable  sura  in  addition   to  said 
principal  and   interest,    aa   attorney's  fees." 

In   the  witness   clause  that   immediately  follows 
it  is  recited   that  the   corporations  have  caused  the  instru- 
acnt  to  he  signed,    etc.   and  that  "the  said  guarantors  have 
signed,    sealed   etc."     Then  follows  the  signatures  of  the 
several  parties  with  the  word  "guarantor*  following  the 
signatures  of  appellees* 

It  is  manifest  that  the  oon tract  was   crudely 
drawn,   and  it  may  be  that  it  fails  to  express  the  real 
int<mtion  of  the  parties.      If   it  was  merely  ambiguous 
resort  might  be  had  to  extrinsic  evidence  and  surroxuiding 
circumstances   to  ascertain  its   intent.  But  if   there  is 
osltted  therefrom  provisions  essential  to  a  liability  on 
the  part  of  the  persons  S3Ught  to  be  charged,    then   the 
omitted  provisions   cannot  be  supplied  by  evidence  merely 
competent  to  show  the  meaning  of  the  ambiguous  language 
eo^loyed.     The   court  cannot  make  a  new  contract  for  the 
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partisB,    aaid   cannot  pr«Btune  thsy  intended  to  Insart  in 
their  written   contract  a  provisien  "other  or  different 
fr«n  thsit  which  the  plain  language  used  would  indicate, 
and  then  give  a  com truotion  to  the  contract  which  would 
loe  legitimate  if  the   contract  contained  the  suppoaed 
oaitted  provision."     (yita^erald  v.  ataplea  et  al.,   88  111. 
234.) 

Looking  tit   the   contract  in   question  from  this 
point  of  Tiew  end  assuming  for  sake  of   argusaent  that  the 
word  "undersigned"  refers   to  appellees  alonn^    still  we  find 
no  language  that  is^orts  a  promise  on   their  part   to  pay 
said  notes   (for  the  payment  of  which  alone  the  suit  is 
1»rought).     Read   in   the  most  favorable  light   to   the  creditor 
when  all  its   recitals   are   conaiiered   the   contract  appeara   tn 
he  one   in  which  the  real  parties   thereto,   namely,    appellant, 
the   creditor,    emd  the  U.   S.  Kellnstone  Gosroany,    the  debtor, 
agreed   to,    or  at  least  sought  the  adjustment  Of   the  indeht^ 
edness  by  the  giving  and  taking  of   the  latter *8  notes   there- 
for,   if   they  were  guaranteed;    and  provided  (1)   that   they 
might  be  paid  before  their  maturity  and  in   case  of  default 
in  payment  of  any  one  all  mi^t  be  doolared  due  by  the 
holder  thereof,   and  provided   (2)   in  the  evnnt  of  their 
eolleetion  through  an  attorney  or  by  suit,    the  expanse  of 
attorney's  fees  should  also  be  paid.     Appellees  appear  to 
have  assented  to  this     arrangement  by  signing  such  contras-ot, 
but  did  not   thereby  guarantee  paymmt  of  the  notes  or  even 
the  attorney's  fees.     That  required  either  their  endorsement 
or  an  express  contract  of  guaranty.     This  instrument  con- 
tains no  language  that  can  properly  be  construed   as   such. 
Manifestly  it  cannot  be  enlarged  by  implication.     The   dear 
iapert  of  the  language  employed  is  that  the  inatrument 
evidences   that  said  creditor  agrees   to  accept  the  debtor's 
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notes  deseri'bed  in  the  r?oital8  with  oerteln  nodificationo 
as   to  when   they  may  be  paid  or  enforced,   proyidftd  the  "undur- 
signed"    (E,ssumed  to  "be  appellee*)   will  do   something  in  the 
future,  namely,   pay  attomey»»  feee   Incurred  in   the  collection 
of  the  notes  and  (giving  a  most  liberal   construction)    in 
addition   the  notes  also. 

We  need  not  discuss  the  BBbiguity  of  this  last 
proTlse,   aci  to  iidiat  is  me^ant  by  "colleoted"  or  ^o  is 
referred  to  by  the   "underalgned"*,    whether  all   the  signers, 
ouJdLng  a  joint  liability  if  any  is  in^osed,   or  only  appellees. 
If  It  plainly  read  "provided  appelleee  promise  to  pay  the 
notes  if  the  laalcer  does  not,**   the  mere  signing  of  such 
tastruBont  by  appellees  would  not  constitute  a  pronlfie  to 
that  effect.      It  would  still  reiaain  merely  an  agreement  be- 
tween the  creditor  and  debtor  as  to  the  teriss   on  which  tiie 
notes  would  be  aooepted,    and  on  oeaent  of  appellees  to  the 
agreement  between   them,   but  w^uld  not   cematitute  an  agreemant 
on  their  part  to  pay  or  even  to  enlorae  the  notes.     As  the 
instrument  reads  It  Is  a  raera  executory  contract  between  the 
only  two  parties  named  therein  that  purport  to  have  "Butually 
agreed"  namely,   appellant  and  the  Kellaatone  Co.     As  an  allegttd 
contract  ef  guaranty  it  lucks  any  provision  coatalnlng  elth«r 
an   express   or  Inqtlied  agreament  on  the  part  of  appellees   to  pay 
anything  absolutely  or  emditionally. 

It  is  a  settled  rule  of  law  that  the  undertaking 
of  a  guarantor  is  to  be  conntruftd   strictly  "and  that  ha  it 
bound  to   ths  cxtcmt  and  in  the  zaanner  and  und@r  the  clrcumo 
stances  pointed  out  in  his  obligation,   and  no  farther,"   and 
that  his  liability  is  not  to  be  extended  by  inplicatlon. 
(Tolman  to.  v.  ;ilce.    164  111.  255.)     Here  we  have  to   iisply 
•n  agreement  not  expressed  to  support  the  theory  of  an 
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absolute  guaranty;   and  «Ten  if  the  language  iiqporta  a 

conditional  one,    there  ia  ne  allegation  in  the  pleading 

of  the  porfornanco  of  auoh  condition. 

But  as  appolleou   »re  not  naeted  in  the  contraet 

tre  think  the  language  of  the  court  in  Lbji caster  £t  al.  v. 

Roberte  et  al..    144  id.   213,    io  sappliceJale.     It  Msaa   there 

said: 

"There  a  thir<)  pera^n  rfierely  annexes  hie 
name   to  a  contract  vnioih  in  the  body  of  it  does 
not  mention  him,    and  which  ia   in   itself  a  coarplete 
contract  between   other  parties  «ho  sign   it  and   are 
mentioned  in   it,    such  third  pcsroon  doea  not   thereby 
become  a  party  to  the  efficient  and  operative  parts 
of  the  contract.     His  signature   in  mrch  a.  case  oen 
only  be  regarded  as  an  expression  of  his  assent 
to   the  act  of  tho  partioo  in  maJcing  the  contract.* 
(p.   223-3} 

K^ice  we  think  the  statement  of  claim  was  properly 

stricken  as  failing  to  diBolose  a  ceiaee  9f  aotim  against 

appellees. 

Ajf  immn. 
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OSCAR  STHOMBKFlOi 


MmiCIPAL   COU^T 
OF  CHICAGO . 


MR.  P3{Ei.".IDIHG  JU  >TICE  BAMiiU'S  DELIV11R12D  TICB  OPINION   07  THE   COURT. 

The  only  question  raised   and   argued  herein   is 
whether   there  wao   sufficient   evide^nce  to  support  tho 
court's  finding   thnt   appellent  ^nn   tli«  frther   of  the 
fcaetard   child  for  whose  support   tho  prooending  wru  brought. 

Ve  rficognl^e  th.it   tlit^     vidence   is  full  of   the 
contradictions  usual   in   this  kind  of  u  cnae,    thus   calling 
for  applicftion  of   tho  tests   of   credibility. 

The  mother  Is   a  young  woman  of  meagre  education, 
/and  evidently  do^s  not  ijndersttsnd   tho  }»f?:lish  Ijmguage  well, 
which  may  well   account  for  her   contradictory  .-^swers   to 
some  questione,    nlthoUjC^h  the    qvie'^tiowQ   thercslvee  riere  not 
alwBya   clear.     Th«  record  suggeata   thia  explanation  ot 
such   rontradicticaiB   rather  than  a  pvirpoae   on  her  part  to 
deliberately  falsify.     Her  testimony  in   the   main  has   the 
ring  of  probability. 

Testifying  against  hor  were   the  defendant  and 
his  personal  friends   »nd  relntivea,   whos^   interest  ob 
such  was  presuaably  considered  by  the   court.     Of   tht^ir 
credibility  and  hers   the   trial  judge  waa   in  a  better  position 
than  we   to  form  an  opinion.      The    teatimony  of  def '.TiJtnt'a 
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witneaees  related  moBtly  to  circumstances   tending  to 

establish  an  alibi,      vhile  they  outnumbered   the  witneouea 

for  the  People,    atill    the  weight   of  the  evidence  does 

not  depend  on   the  miraber  of  witneeaeB  alone.     Siot-«itb- 

Btanding   their  evidf?nco    the  mother' h   circumatantial 

account  of  her  relfitiona  with  the  defendant   carries 

greater   conviction   to  our  minds   than   the  sunimary  and 

c»tegori09.1  denial   of  the  clrcuTaHtancoa  by  the  dcf  tsndojit, 

or  the  teatiKony  of  his  friends  and   relatives   tending  to 

testimony. 
refute  her  /     The  record  discloses  no  particular  advantage 

to  this  ynimg  mother,    or   controlling  i^otive  on  her  part, 

in   imputing   the  paternity  of  h^r  child   to   one  in   tho 

cir cunfiBtpnceo   of  deff^n'iwnt   if  h»^  wa-^  not   ita  fatlier.     There 

W£>e  no  oluiiro,    r?or  cTidence   to  9U7;  jort  »ii   inference  that 

Rhe  was  a  lewd  woman   or  conrsorted  with  other  la^o  .      -/e 

think  there  was    tTiffioient   fividwnce  to   .show  th^it   tht-y  were 

togeth<»r  in   or*?  another's   comsjarsy  (and  hfjld   illicit 

relatione  not  only  for  eorrie  months  '<H;fore   conception  but 

within  a  period  not  umisixal  for  ceetntlon,   Tiiiich  according 

to  the   te  itimon:/  watt  fron  tho   "InBt"   of  Jtme  to    the 

followina;  May  8th,    little   over  orm  weelt  beyond  nine  montha. 

The  fact  th-  t  ahe  menstruated   sev«ral   times 
aftor  June   in  not  necssajrily  controlling. 

\fter  a  oar(5ful  analysis   of   the    evidence,    'srhich 
need  not  be  set   out   in   detail,    vj  are   of   the  opinion   that 
its  'weight  depended  so  imich  on   the  superior  facilities  of 
the  trial   court  for  dett^rminins  the  credibility  of   the 
v/itnesaee   in   seeing  and  heoring   them  and  observing  their 
Eoanner  of   testifying,    that  we   connot  say  the   court's  finding 
w.'is  ffjin fifes tly  against   the   ^r'jight  of   the  evidence. 

The  .judgnjGnt  will  be  affirmed, 
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US.  in^saWmQ  JD  >?I<SjJ  BAMM  Ism^lVlS'aX^ 'SliK  OFBilOK   OF  THB  COURT. 

The  only  ques^tion  r&iaed  ^d   argued  herein   is 
iriaetljer  thare  waa  ouffleient  ovidqnc®  tu  support  the 
court' B  finding  thn*   appallant  w/h   the  father  of  the 
bastard  eMld  for  whose  ouppor^  the  proceeding  vsim   brought. 

We  recognise  th&t  t|iio  =  vicl^moa  is  full  of  the 
tiwitradictt-cmc  uou&l   in   thljli  kind  of  a  ORue,    thus   ccilling 

for  applioftion  of  tiiQ  te^'to   of   <3r«dit>ility . 

/  '*■■■. 

^«  nothcr  iB/4  youne  vtoaai^  of  aou^re  oducution, 

/  ■■■; 

and  Gvidontly  does  not/und«rBtfind  th**  jtnglioh  l&nguuge  well, 
which  may  well  aocoui)f%  for  her  con  trad  lilt  ox*y  fm&w^vu   to 
come  questione,    alt^iotigh  th«!   cjuafjtions  ih^raives  w^sro  not 
stlwaya  clear.     The/record  st^geete   this  exp^ansitlon  of 

such  contradicti^hB  rather  than  a  purposse  on  her  part  to 

/ 
deliheretoly  fslsify.     Her  tostitaony  in   the   main  he.s   the 

/ 

rins  of  probatplity.  \ 

/  '\  ' 

Tof/tifylng  against  her  were  the  dsfendfrni  and 

hla  personal,  friends   «nd  relc.tiTes,   whose   tntoreRt  a« 

such  wiiB  x^eaumahly  considered  by  the   court.     Of   thtjir 

credlblljfty  and  hers  the  trial  Judge  was  in  a  bettor  position 

.(' 
than  w«if  to  form  an  opinion.     The   teatimony  of  def mdunt's 
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wltneasoB  related  mostly  to  circun>stanoe»   tending  to 

establish  an  alibi .      vhile  they  outnumbered   tho  Tritn^naeo 

for  tho  people,    etill    the  woif^ht   of   the   ovidonoe  dons 

not  depend  on  the  nunber  of  witno8«eB  alone,     fxot-with- 

Bt&nding  their  evidence  th«>  niothor*«  clrcvuaHtantifitl 

aeoQunt  of  her  relations  with  th^  defendant  carrlea 

greater  conviction   to  our  minds   than   the  evasmsiry  tmd 

o&tegorical  denial  of  the  circumKtnnoeB  by  ^e  dctf^ndont, 

or  the  teatimony  of  his  frienda  and  reletirea   tending  to 

testimony, 
refute  her  /     The  record  disclosee  no  particulnr  adr&ntago 

to  thlB  young  mother,    or  controlling  motive  on  her  part, 

in   imputing   the  p;*tsrnlty  of  h^r  ohild  to  cno  in   the 

olrcuiristaiioen  of  defKndRnt   If  he  «n.n  not  its  fjitii^?r.     There 

was  no  cleim,    nor   eTilfinna   %->  arjpjort  mi  iai'«»r<mee  that 

she  waa  a  lewd  woman  or  conaort^vi  with  othar  lacn*      /e 

thinlE  there  'ma    rafficient  «'7iAmic©  to  tihow  that;   thty  were 

togetii^y  in  on«j  saioth  r's  co!"|mny  tind  held  illicit 

rel/^tion©  not  only  for  soi^-e  montha  boforo  conception  but 

within  a  period  not  unuuual  for  geutation,    wliich  according 

to  the  testimony  anw  from   ':}io  "liist"   of  June  to    the 

following  I!ay  0th,    little   over   one  woeic  Ijeyouwd  nin«  Riontha. 

Tho  fft  ot  th'it  the  monetruated  sev^roi   tiaea 
after  June   Ib  not  ncc ©a t..!.rily  control .^ing. 

;ifter  a  Ciireful   analysis  of   the    evidence,   ^hich 
need  not  be  n&t   ynX   in  detail,    r?;    sre  of  the  opinion  th  t 
its  '^tpight  depended  cc  much  on   the   superior  i''<icilitie8  of 
the  trial   crort  for  d^t'-rtrining  the  cxedibility  of   the 
witnessoE   in   reelng  tmd  hearing  thee-  and  observing   thoir 
aanncr  of  teetifyinK,    that  we  cannot  nuy  the   cou^-t's  finding 
wae  zaantffestly  against   th«  weight  of  the   evldenc*. 

The  judgment  will  be  affirmed. 
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tJstF   i»  en  t»j0v'>«**l  'by  tK«  f®rt  0«e,r%«r«  ]?^tl(m*l 
BflaJt,   0D«  of  the  .^ofea<J^jftte  to  «  1r;lll  is  cbsuittery,   's'alch 
OQaibli}«»e  t>h©  femtureif^  of  ».  credltorMs  'bill  an«J  <me  in  aid 
of  fixecutlon,   from  an   listerlomtory  er'ier  appointing  ^dthout 
BCtioe  A  reoetirer  »f  tt>«i»  property  of  the  Jud,<|si©nt  creditor, 
C9org«  S.   *«nitwi9rt)),   it.     The  ord«r  is  b&sed  on  th«  Tvrifled 
bin  and  sti  effldavit  »«ttlng  fcrtti  «^  tjae  application  it 
wade  i?ithi^at  notiee,   and  Ui,'0n  filing  ef  &  "bond  recittlred  t>y 
tlii«  «t&tut«t  for  the  app'slntjcent  of  a  rrsrjelver  without  notie®, 
end  appoints  a  reoeiv«r  of  all  tto«  esst«t«,   pyoj^erty,   roal 
end  |>er«»on«il,    eto.  of  1^9  si!U.d  %'ontwort)i«     Xt  a]»p«ars  that 
ail  of  tb«  d«f«ndant»,    including  said     taat?*®rtb  ond  hi* 
eon,   Jieroaftor   referred  to,    (Wtcept  apnoilant  and   throe 
others  not  confi«irn«d  with  this  appoal,    ere  nrm-ross Id^its 
of   this  otnto. 

In  connection  with  averwenns  usual  to  ouch  a  bill 
it  ch&rgos  in  gonoral  toras  an  unlawful  conspiracy  betwoen 
said  prlneipal  def  -ndant    .-ontworth  and  others  to  fiofraud 
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coBpletlnantt}  and  other  croditors«   and  that  in  purismmee 
ther«of  httnhad  nadc  preten(i<%cL  nn^  colornble  eeJloa  and 
traASf era  of  hi«  property  and  aBHcts. 

the  laaterial  fky&rmenta  jrel&tini;  to  &pp9l}.Ri)t 
affecting   the  question  b^^ifore  ua,   ar*  in  evl»(tt«no«  that  it 
WM  ft  party  to  e  pretended,    colorablo  cind  frftuduXont  sale 
to  th«  Bon  of  uaid  .;«ntwortji,   «>f  px^o  .^rty  httlondimf,  \a   the 
Xfttt^r  that  <i»aii>  rightfully  aubjeot  to  the  p»yt»(mt  of 
o^Bplalnttnta*   juiigi»«nt  mrid  Uia  ot}i«r  a0btei    ihH.1  uuch  aale 
was  ua«i<3r  «  aupvoaed  yowuir  of  ut^la  con  Wined  in  a  collateral 
note  of  aajkd  »<iintwortk  mau^t   to  a>()ijell«tnt;    timt  &  p^rt  ef   the 
property  »o  coloraMy  and  wroi^ii^rully  ^ranfcit*err«fU  totd 
eonYeyed  aonaiattbid  of  300  or  uiore  Dhur^is  of  c^pitMl  atook 
of  a  foreii^   corpornticm  and  otiier  prr^u^rty  rtirnl  nnU  personal 
not  apeoifioally  knotm,    \^f  wuich  u  discovery  is  nought); 
and  theit  ap$>ellant  elaiiss  some  right  or  intssrost  in   sniA 
property  and  assets   ''under  tjoxae  pratend«d  &'lu.im,    o^oligation 
or  delit  of  Oeorge  K.  '«>mt«ortli,  Jr***   (the  eon  aforesaid)  and 
that  the  claiia  is  pursuant  to  aaid  toilasful  oonspirncy. 

the  bill  do^s  not  purport  to  specify  imy  particular 
property  that  has  0!^e  into  apr)eliant*s  posaesuion  exoept 
said  500  or  acre  ^hi^res  of   atook,   tind  avers  in   effect  that 
it  and  the  other  undiseovered  property  so  eolorably  <ito* 
trcmsf erred  or  ©onvayed  to  Jentiiforth,  Jr.  is  held  by  hiia  and 
ther<!ifore  is  not  in  appellaiit*s    pa«i>>e3«ion,   and  th/:i(.  it  now 
saerely  has  an  indefinite  claim  thereto  by  virtue  of  sone 
obligation  of   Uie  latter.     In  another  general  aver<u«nt  the  bill 
charges  on  information  and  be]ii«i'   that   "other"*  ataaets.  with 
respect  to  wMch  cossplixinant  claims   the  right  to  discovery, 
are  held  either  in  the  aajne  of  the  principal  defendant  or 
in  the  names  of  the  other  nuiseroue  d^<mdant8  inaludlng 
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Hill®  vender  th«  ruling  in    aagllah  v.  ^the.  PeopXo. 
90  111*  App.  54,   @uch  an  avermcmt  of  interoot  in  Rppell»nt 
is  ituffioiott  to  giY«  it  utAnding  to  queatlcm  thlu  ord«ur, 
we  fail   to  8(»«   that  ita  internist  ie  prejudiood   ther<jby.     Tlw 
infer@ace»  frws  th«  \}11X  ar«  that  it  is  not  in  po«aetiBion 
of  any  property  covered  by  tho  ord«r,   unl«su  it  T>o  Home  that 
is  alleged   to  bo  unknown   to  orators,    and  with  Sespeot  to 
which  a  diaeovery  Is  sought  and  tippellant  aokml  to  p^itlce 
answear,     Mtmife^tly  tbo  receivor  e«n  not  tAke  pooennsien 
of  property  now  unicnown  and  to  he  diacov'rrad,   ev«m  if 
appellant  elaims  8<»ae  interest  therein  or  hold»   it  in  its 
naxae.     And  if  there  is  sny  such  property  the  erd^r  does 
not  «urfeot  any  title  appellant  raay  have  therein.     ( Vandalift  r. 

Ji»  J**  £2»»   ^^®   Iii»  '^^*)     ^^  ^^*'  i*  ^^^'^  «ny  valid  liea 
theremi  at  th«  tine  of  the  apt.'eintment  the  r«ceiT«r*s 
poiiiB^oision,    if  talcon,   will  ba  aubjoot   thereto  nnd  will  not 
divest  it  if  noquired  in  good  faith.     (Chi*  Tit.  4  fr,  cc^t. 
^.>nith,   ISO  id.   417*}     ahculd   th£  receiver  teilce  poseossion 


of  ariy  property  beloftging  t©  »p  ;eii«nt  ar  to  whloh  ii  has 
a  su  perior  claira  it  is  not  with'^at  reraedy  but  way  apply 
to  the  court  op  ointing  th®  receiver  for  ite»  raator»tion. 
(Hie;h  on  H@ceiY«rs  (4th     d.)  .>ee.  142). 

Xaasmteh  tl%<»refor@  as  it  affire&tiTeXy  appears  by 
the  bill  thnt  appellant  dooid  not  hold  posnaaeion  or  titls  to 
taiy  known  property  alleged  to  balmng  to  the  principal 
defendant,    arid  that   the  n^ceiver  crmnot  eco.uire  poesesuion 
of  the  property  in  which  appeilant  ia  racrely  alleged  to 
elaiai  aome  indefinite  interest  until  a  discovery  th<$reof 
oan  be  had,   in  the  prooedingv^  for  w  aJLoh  uppellant  will 
have  a  ri^^t  to  be  heard,    it  is  not  apcuirent  how  appellant, 
even  if  entitled  to  notioe  of  the  application  for  the 
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appotntiEQnt  of  thM  r-jciplver,    qbti  1"*®  prejudic«d  thereby, 
whether  the  <;r<i.ir  tony  net  ^o  too  svecipin^,   so 
far  130  it  ijffectB  thi?  righta  cf  t.H<s  principal    lef anaiint 
is  a  queatitm  vniQh  '»&  du  not  think  fjippo^lsjfit  in  <mti.tXttil 
to  raiSQ.     Xtn  upp^sl  sia^Xy  rnin^s  qUQQtlous  afl'eoijing 
it»  rii^ts,  and  an  to  thmtk  the  points  r&is<<»cl  uxh,    Xn  vi«»w 
ef  the  iili'»g«d  (iircuis»tc!nef»i3  of  nr»  dtstx^rbane^  of  its 
pDitesssory  rights,   m^re  or  laa-}  eOddfrnio. 
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MICHAEL  ZimCSR,   Sheriff  ©f 
Cook  County,    Illinois,   for 
the  use  of!' Sterling  B.   Cramer 
and  C.  A.  Viillrai, 

\    defendant  in  TSxritr 


Y8. 


JCm  p.   CUMMIH^S,    Trustee, 

and  JOSEPH  T-.  fl^JJ-OSSB, 


Plai)»tlff 


ERROR  TO 

MUNICIPAL  COURT 
Of  CHICAGO, 


^    X»/i»    J.  Q 


HR.  JUSTICE  KODOSALD  DMLIVERBD  THE  OPTION  OF  THE  COURT. 


Defendant  In  error  recorered  judgment  against 
plaintiff  in  error  in  an  action  of  debt,   as  surety  on  a 
bond  given   in  a  certain  replevin  action  brought  by  John 
P.   CuoB&ings,    one  of  the  defendants  below,    as   trustee, 
against  Anton  J.  Cermak,   bailiff  of   the  leunicipal  Ccurt 
of  Chicago,    for   the  possession  of  a  certain  automobile. 
Said  Cermak  held  said  automobile  under  and  by  virtue  of  an 
execution  and  levy  made  thereon  as   the  individual  property 
of   the  said  Cummings,    to  satisfy  a  Judgment  against  him. 
The  court  found  the   issues  for   the  plaintiff   in   the  action 
on   the  replevin  bond,    and  entered  judgment  thereon. 

On  the  trial  below,    defendant  Delfosse  alleged, 
by  way  of   defense,    -   and  it  was  admitted  by  the  plaintiff  - 
that  the  replevin  action  brought  by  the  said  John  P. 
Cummings  was  not  determined  upon   the  merits;    and  sought   to 
show  by  his   own   testimony  that  he   (Delfoase)   was   the  owner 
of  said  automobile,    and  that  the  said  John  P.    Gunnings 
had  possession  Uiereof  merely  as  bailee  or  trustee.     This 
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jrBctlM3«i  ;fn&£i9i)tft  tvidvood*:  lo-rrto   at   ^fu%bn«)'^a. 

lutot  x«f  iiljy/oicf  ooiaoiJ  ftiv6icr»"5   iii«Ji9o  «  ol  n»7la  i)«ctf 
^f»^tHtnS   a^    .voXocf  a^taRbm^lsii/  f»ri*  ^o  ©no    .•jjfli'''^ 

IM  'in  HUitkr  \(i  bno  tobais  ©lirfotaa Jua  Jbise  ^a^-*.  .  -  .  ..^   /;j.*i. 
.aid  ^RotasA  in3ia?!^i)i/t  ■»  x'^si-t^-a  os    ^fi^niritRurO  b^ac  e><l^   le 

,^.-'.iXi^  &B«olJ[»0  *ft?l>tM»l5fc    ,troi«<f   laXtS  oAt  iiu 
«   TlX^dl4>Xq  otli  1^  h^tittata  ««v  11   berg,   -    ,»s.f!«l»i)   lo  X'*  x€ 

0t  l/isr/08  bam   ;«lXiftai  tds   nxiqa  b^aitinfitot  torn  nav  t^nknamSi 

■xt-mro  s/ll  Mnr  (•Mm'iXva}  9A  iuAt  xnoatiu»3   aws  aid  \d  woC» 

■B«iM«u/0    .<i   miox   bJta«   etfi  l<Ml:t   biui    .oXltfoatotu^   bl«s   >o 

•lilT     .«»l«inl  TO  0oXJco«r  ■«  \X»'n»s  loei«:il  aei«i»«Mq:  bmd 
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testlBwny,    however,   was   Btrloken  from  the  r«o©rd  ©n  motlm 

of  plaintiff.      To  further  aubstantiat®  hie  claim,    defendant 

Delfosse  offered   in   eyidence  the  following  document; 

"ChicaKO,    May  14,    1913. 

"Heceived  of  Joseph  T.  Delfosse  one  Premier 
•Mtoraohlle,   model  45,    aerial  No.   2004,    six  cylinder, 
in   trust,    to  be  returned  on  or  before  ninety  days 
after  date. 

(signed)  JOHN  P.  CUMMINOS,* 

to   the  admission  of  which  plaintiff  Interposed  an   objection, 

which  objection  was   sustained  by  the   court*     The  action  of 

the   court   in   excluding   this   evidence   is  assigned  as  error. 

/    Gi»-8®°'   26  of   the  Replevin  act,    ch.   120,    R,   3.   of 

111.,,  proYides  that,    "When  the  merits   of   the  case  hare  not 

be«Q  determined  In  the  trial  of   the  action  in  which  the  bond 

was  given,    the  defendant   in   the  action  upm  the  replevin 

bond  may  plead  that  fact   and  his   title  to  the  property  in 

dispute,    in  said  action   of  replevin.*     Under   this  provision 

of   our  statute,    defendant  Delfosse  had  the  undoubted  right 

to  show  that  he  (Delfosse)  had  title  to    the  property  in 

dispute;    and  in  this   connection,    it   was   essential  that  he 

be  permitted  to  show  by  competent  evid^mce,    that  the  said 

John  P.   Cummings,    as  bailee  or  trustee,   was   entitled  to  th« 

possession   of   the  said  automobile.      (Magerstadt  v.  Harder, 

199   111.   271.)      The  court  therefore   committed  reversible 

error  in  denying  the  defendant  Delfosse  the  right  to  shew 

that  the  said  Cummings  was  entitled   to  the  posi^esaion   of  said 

property  as  bailee  for  defendant  Delfosse.     In  this  view  of 

the   case,    the  other  points  raised  by  defendant  l>eIfosse  need 

net  be  disoussed. 

The  Judgment  will  be  reversed  and  the   cause 

remanded. 

REViSBSSD  ASD  REUAHDED. 
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toa  •TAil  •sao  ax(^    to   attt^m  si(i   fi»ilV*    ,i£f<>   aoMvoTq    ,.XXI 
JbflOcT  Mf^  {fol  m  «2  mltfiB  0ti&  to  Xiii-z^  •ri;?   al  bsnljcvWob  a»otf 

nX  x^^»HOi({  stlt   '•.;f  ttltli   Hid  hitu   ^o^'i  ic  rii   a^i ifi  Xfim  btaad 

aoiBXv»in  9kitt  i»t.tif'     ".fllv^IfBT  '*:o   rjc i^-zi.  ,    .tcsjaX* 

;rxisi'r  be^rfooAmi  OiU  t^i^f  eaA«lX*S  itiWi^ntil^'-    .yjn.-sjrj   ^^/o   1* 

at  x{r-x«qrorLi{  BJEf#    o^   dXitiif  tu^^d  (aasolXaCi)  »if  l^iii   «oj(a   o^ 

»ti  imtli.*  lMtt/»a99   ««v   iJL    ,ns ttrietmaa   «i*!'.i  ai   'ob    ;9iist(aXb 

biAS  »<it  tfjtetd'    ,o9r.'Jt>xyr<  if»&i'<fK9o  \d  «roit«  o;^    v>&liiar»»<i  atf 

•<£;»  OjT  Jta»XtXlfle   «c<r    ,^fr;^airt#  lo  sMXiCsd  «<.    .•^fli'mnfO   .H.  rateL 

•  XcflH'aMrot  b^ttlaamt*  »T«'t<»i ftrt.^  ^jfoo  •r*..      ,..     ^   .XXI   MX 

«roi(«  0^   mjkti  otU   onnolXaCl  ^i«iibi|«»l»l>  •!&   sn^ntti)  oX  iiotto 

iklAS  la  «el«if3»«iaecr  aift  oi   bwX^Jttno  ajnr  al^nXiiau;::   Mao  aji#  ^«jtt 

lo  walT  aiiff  fli     .aaaolX&a  imttbM^9h  vol  aaXiaef  •*«  x^^^vovq 

^••11  aAtto^Xad  ^nabtwltob  x^^  tesjlai:  9taloq  i»tiftt  ati^   «aB«6  Mi# 
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Plaintiff  in  sir^tof. 
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MR.    JtJ   TIC..C  MCDOBAI^O  D«LIV13a!^=D  HHF,  OFIlJlfW    07  THi?  COmT. 


Defendimt  in   «rror   (plaintiff  below),   brought  a 
fourth  olase   con t  met  action  egainat  plaintiff   in  error  for 
tho  recovery  of  freiijht  :n<4  dennirrago  charges  on  n  c«r  of 
lumber  consigned  to  the  latter.     The  Jury  found   th^  isouea 
for  the  pl&intff,    and  Judgment  having  been  rendured  thereon 
by  the  cort,    def  imdtint  has  brought  the  ceae  before  this 
oo  srt  for  review. 

The  first  point  rals«)d  quest! (ms  the  auffioienoy 
of  the  at-jteiBont  of   claini.      It  ia  urged  by  the  defendant  that 
no  tfiCta  Ar&  est  forth  in  aaid  atatest@nt  of  elala  from  tthich 
it  can  be  reasonably  inferred  that  ttie  pl«intiff  was   the 
oarrl«»r  of  aaid  ahipment,   or  thnt   there  waa  an   iioplied 
contract  on  defendant's  part  to  pay  the  freight  and  demirr^ige 
charges  in  quetstion. 

i^ald  lUatenent  alleges  that  plaintiff's  claim  ia 
for  freight  and  deaurrage  charges  that  accrued  on  a  ahipment 
of  a  G  .r  of  luab@r  from  Ctiocade,   Jijianouri,    to  IJichigan  «"ity, 
Indiima,   by  tJie  conaolidated  atore  Ik  Manufacturing  conapimy 
to  the  defendant,   and  ordered  by   ti^io  dftf*3ndfmt  reconeignod 
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llZOkMlSi    iokUl 
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iAAS   ins...  X!^  brng^ix   p 
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%o  tile  Hiisicsii  «  Barker  Car  Compafiy,    «t  ^^ichlgon  nity, 
which  latter  company  refused  to  aooept  said  shipment;    that 
defendant   then   oriertad  seiid  shipment  to  Chiertgo.     7h«ti 
followa  tm   itcmixed  tstatemont  of  the  freight  rmd   de^nirrftge 
ehargea^and  an  affldsTit  in  mipiiort  of  said  statenent  of 
cl&ijs.      vvhile  it  is  not  expreaoly  alleged  th>  t  plaintiff 
«aa   the  dolivrrrlni;   carrier  of   the  goods   in  quesation,    thic 
f»ct  oan  l>e  reasonably  inferred  from  th-^  averaenta  con- 
tained  in  the  atateuunt  ©f  cI»tiR>  ia©  afeovf?  aet  forth.     Ho 
issue  havina;  beon  taken   thereon   in   the   trial  below,    dtif  endant 
implisdly  adEittrd   this  fact,    «nd  is    tJiTrpfore  not   in  a 
position  to  raise  that  queution  fa)8re.      If   the   t^tateraent  of 
elain  wtiS  not   auff Iciently  definite  in  any  particular, 
def andant  had  the  right   to  KsOve  for  a  more  explicit  and 
Bpeeifie  statement,     jiaherf^  v.   c^t^  of  (:niCy.[^o,    271  ill.   404. 
Ond«r  sec,  40  of  the  Municipal  Court    .0%,    oh.  37    <.  ;-,,    it 
is  not  accessary  to  sot  forth  b  cmtse  of  action  with  the 
particularity  required  by  the  rulea  of   ooranon  law  pleading. 
The  statute  requires  only  a  otatereent  of   ttie  account  or  nature 
of   th<»  demand  sued  on*     In  our  opinion,    said  statement  of 
olain  substantially  oonfornis   to  th«?  requirement^i   thereof, 

oefendiint  next  coBsplaino   tl'tat   the  c  ">urt  ®rr<*d  in 
admitting  in   «vidence  a  copy  of  letter  dated  June  16,   1911, 
wherein   the  Haskell  ,^  HRrker  Car  Corcpany  Informed   the  dcsf endant 
Of  its  refusal   to  accept  the  cnr  of  limber  in   question  because 
of  its  alleged  infv^rior  quality.     This  sierely  tended  to  prore 
that  the  IvuQber  was   refused  when   tendered   to  the  Haskell  •&> 
Barker  Car  Coaipaiiy,   and  aa  there  in  ample  oth  r  proof  of  such 
rejection  in   the   r<^oord,    it  is  uifficult   to  perceive  how   the 
defcoKiant   could  have  been   injured  by  its   admisaion  in  evidence. 

In  examining  a  witness  imder  sec.    53  of  the  H^unicipal 
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bam  ii»Xiv»  ft- OK  .1  yoI  9v«»  oi  J&U^n  Mif  tioi  twi^niltik 

^0  :rm^ntv#«#»  hhm*    ,«•*•*■"  •«•  ....    ;..-_   ,..-..  .    jxU   to 


ti»tbim\»b  •iU  in»«nr6lf[i  xkaq?' 
•«tfii(k#tf  iRi^fttaiop  III  t»amux 

cteii*  1t«  l«int«  -ndim  •Iffm  ok  c 
tit  wmI  myfk—%»^  ti  ilunlWl 
.»»ir^J»lT»  ni  fli>laa^«i(««>   «w^l  ^^tf  b»w\jai  m*ii  ur^  bluett  imbbiat^b 
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Court  ftot,   coun««l  tor  plaintiff  r®«id  a«T(^ral  t?ue»tiono  and 
ftnavers  from  u  bill  of   eitoejtion*  purporting  to  contain  his 
testimony  In  anoth«r  ea.tf  involving   the  anme  ahlpment  of 
lusibi(!r,    i&Rd  askesl  iit^  wltnssu  whvtlisr  he  gavci  such  tatstlinony 
on   said   trial.      D^fenciant  ctsaplaina  that  by  p  railtting 
eounsftl   to  interrotgate  tha  witnese   in   thio  -.nnnsr,    ti:6  cnurt 
committed  revsraitel©  error «     Coanaal  w&u  evidently  laying 
the  found i^tl on  for  lispficiciilng   the  wltnescs,   -  a  ri^,ht  which 
ho  clearly  had;    and  vhile  p^rasisiBion  «iis  afterwHrdo  grroited 
plaintiff's   coijnaal  to  read  in  evldenoe  th«  formor  teetii&ony 
of  this  vltnses.   w*  find,   froia  .-m  cxaiain  tien  of  th»^  record, 
Uiat  he  did  not  av»il  hlBi»@lf   thoroof,   and  honoe  dofondunt's 
contention  on  this  point  lu  not  v^ell  taken* 

Finally,    it  la  oonttmded  that  the  Jux*y  were  Ibh 
prcrperly  instr-uoted,    in   that  part  of   tha  court's  charge 

wherein   ili<sy  were  told   that 

• 

"wher^  a  con»lgn«is0  (accepts  a  shipment  consigned 
to  him  h«   then  bacomaa  lialsl®  to  pay  carrier   tho  l^«Tsrful 
tretnaportatlon   cii  ijrgea  v;hich  have  accrued*      It  is  not 
nscearjary  that  th«j  ahipsaent  be  phy»leally  delivered  to 
the  con»igne*^i   to  bind  the  lattetr  for  th<a  c^irtrges,     /in 
acceptance  nsay  b«  shown  by   th«  Jiotion  or  conduot  of  tha 
conaigneti  in  giving  orci<;?ra   to  hav®  *ha  tfcipiaent 
deiiv   red   tej   some  other  perrjoa," 

thi«  iaatruoti'si,   »a  far  as  s's  are  abl«  to  obe  erre, 

contains  a  correct    8tat<»Ja«WJt  of   tha  law,      (ili*  ii»  ^»  i[«  ^« 

Co.  V.  G ranging.   13^^  fl.    ^,  1129;  y«nn*  j^.  Co.  v.  Titus.   138 

I.  Y.  aupp.  32»;  ][,  j^.  J^.  _^.  CO.  V.  ^.  ,.ssoltlna  ^  ii*   Co., 

202  Fed.  7ao).     Th«  defendant,   who  mia  tim   consignee  of  the 

shipment  in  mutation,   rgeonal^jnfsd  this   oatr  of  luaiber   te  tho 

Haekell  A  Bjurker  Car  Coap^iny,   dir acting  the  plaintiff   to 

collAot   its   oh«rg«fj  from  aueb  third  party,   mxxd  later,   ^rhen 

th«  said  ooHjpany  reji5ot«d  tha  shipment,   plaintiff,    at  the 

direction  of   the  defendant,    forwarded  the   oar  to  thn  defendant 

at  Chicago*     Th««e  facta  aufficiently  ahow  an  acceptance  of 


mid  niaittoo  •#  iskdinoftviicr  im«t*cr»«!f   ><>   If*tf    •  ^wr^  ftvweni 
a*Simbni»*t'*b  ^ttttoti  ban   ^Ifrtttut 
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^M  ahipraimt  "by  tha  rtaf «nd.'ant .     On  tM»  «?tat*»  of  thw   rcioord, 
ihoro  can  bs  no  c|ti  motion   that  plaintiff  "becoaans  lip.ble  for 
the  charg«B  accrulnp:  th«reo». 

binding  no  rdy^rslblo  srr.rftp  In  t,h*^  p'»oord,    the 
Judgnj;mt  will  be   .iff  irmcd. 


.*^ 


463  -  21861 


J,  B.   KliLR^Y, 

\  Appellee, 


WM. 


MARGARET  T.  McGllVERH 
and  MICHAHX  H.  lie- 

Goyms, 

Appellants, 


APPEAL  imOM  CIRCUIT  COURT, 
COOK  GOUKTY. 


202  I.A.  34 


MR.  JUdTICB  McDOUALD  DBLIVERBD  THl  OillsIOK  OP  THE  COUTlT, 


The  judgment  herein  sought  to  be  reversed  was 
entered  on  Uaj   29,  1915,  against  appellants  jointly,  vjho  con- 
tend, inter  alia,  that  the  said  judgment  cannot  he  sustained 
because  of  a  total  lack  of  evidence  in  the  record  to  show  any 
liability  on  the  part  of  iSargaret  T.  lioOovern.  Appellee,  on 
the  other  hand,  moTSS  this  court  to  dismiss  the  appeal,  on 
the  ground  that  the  Judgment  appealed  from  is  not  a  final 
one.   This  motion  is  based  upon  the  contention  of  appellee, 
that  said  judgment  of  l^ay  29th  was  vacated  and  set  aside  by 
a  subsequent  order  of  court. 

The  record  in  this  case  shows  that  the  judgment 
herein  presented  for  review  was  entered  on  liay  29,  1915, 
during  the  May  term  of  the  Circuit  court;  that  on  July  6, 
1915,  -  during  the  June  term  thereof  -  the  court  entered  an 
order,  directing  that  the  said  judgment  be  vacated  and  set 
aside,  and  the  suit  dismissed  as  to  the  said  liargaret  T.  Mc- 
Govern,  and  that  said  order  be  entered  nunc  jgtro  tunc,  as  of 
June  4,  1915.   llae  bill  of  exceptions  shows  t}'iat  at  the  time 
of  the  entry  of  this  nunc  pro  tune  order,  the  court  stated  that 
it  was  relying  solely  upon  its  recollection  of  what  transpired 
on  June  4th,  at  the  May  terra  of  said  court.   On  this  state  of 
the  reoord,  the  order  of  Jaily  6th  was  null  and  void;  and  the 
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-floo  oifrT  .yfJnl.t,  sin-nlXsxiqit  *Kal«8«  ,'  fer  .yix  ^isii  ao  b»-Z9las 
iMni«^«u«  »tf  .'onnxo   J^e»«)|J>^t  i>Ji«»  saJ   ^fAcit    .^^i^  i?4"''^    «to»i 

vtw  vo/ia  oj   iiaoDt-s  »ri^  aX  99tt9hir^  to  i/jani   iAS^i  m  t©  ••ffnotrf 

no    ,»9ti»qqA     .jrt»v«OoV   .T  i^ias-w  i  "to   *i;i<j  ftii.t  at  x^lXlctolX 

no   ( f8ftq;[A  erU   eaiaatb  o.t   liiiou  •i.;:(i  ••v<k-.   ,i>flsd  'XAri^o  *4xfi 

,»»XX»(I1A  to  aol^ne^nor  axI;^   a«4ii  t9s»d   ax   aol^oa  .''HO 

\d  9blMA  .t9e  bam  t9i/tonv  esn  lii^S  -y,<tu  lo   ;^n»oi36vt  &1«8   #fixl^ 

.iikros   lo   t«Mo   .-trr9Up9«<ftf«  « 

fns'arbtil  ^..  •voxte  •«t»o  «inj   .tl  litosdi 

,ft  ^Xi/l  no  MdJ    {tiutos  ^iira-:lQ  sfict    Ic  aiT»i   XJi^ti  9di   mnitub 

-oU   .?  Iftix^jxaM  i^X«a    liO   o^   •«  JMaeiAfttb  ^ii^a   »il;r   baa    «ob^aa 

^o  an   toaut  oii  onxm  beiftifri  -^to  Jblaa   i/uLt  fcn«   ,ci'xaTad 

"lajL^^  aiJU  #«  t«iil  awoila  aaoX^v^o'^  .    :9X  ,*  tnu^ 

imxit  hmiAiu  Jxiroa  »rii    ,%#frno  3C(tji4  i£>jl  „.  '-'  to  x**'**  •^   *** 

teTtgvairz^  iBttm  lo  ao^i99XXoo^"x  a;)!  noqff  v.IaXoa  j^cx-l-tltt  •««  ii 

lo  mtaSK  mldi  nO     .jT-zuea  blita  \q  vn^i  fH  tl>  afurX.  so 


trial  court,  apparently  realizing  that  in  entering  thie  nunc 
yr£  tune  order  after  term  time  it  was  acting  without  juris- 
diction and  contrary  to  law,  expressed  the  opinion  that  It 
would  1>e  critioieed  hy  this  court  for  so  doing.   In  Justi- 
fication of  its  conduct  in  this  regard,  however,  the  trial 
Judge  stated  that  he  was  acting  in  the  interest  of  right  and 
Justice.   We  cannot  agree  with  the  conclusion  that  right  and 
justice  can  be  advanced  by  a  court  while  acting  without 
jurisdiction  and  contrary  to  law. 

It  is  contended  by  appellee,  however,  that 
although  the  eomffion  lav  record  malces  no  mention  of  any  or- 
der having  been  entered  on  June  4th,  yet  the  bill  of  excep- 
tions recites  that  such  order  was  entered  on  said  date,  in 
which  event  the  latter  should  prevail;  and  in  support  there- 
of invokes  the  rule  that  ^ere  the  bill  of  exceptions  and 
the  ooEsmon  lav  record  are  in  conflict,  the  former  prevails. 
We  ars  of  the  opinion  that  such  rule  has  no  application 
here.  While  it  is  true,  that  ^ere  the  recitals  in  the  rec- 
ord and  in  the  bill  of  exceptions  are  at  variance  the  latter 
prevails,  yet  the  rule  cannot  be  extended  to  supply  an  order 
i^iieh  does  not  appear  in  the  record,  as  in  the  case  at  bar. 
The  record  now  before  us  is  barren  of  any  minute  or  memorial 
made  by  the  trial  Judge  during  the  terra  time,  which  would 
authorize  the  entry  of  a  nunc  pro  twao   order  after  the  term 
has  expired.   Counsel  for  appellee,  in  requesting  the  entry 
of  the  said  nunc  pro  tune  order,  explained  to  the  court  that 
a  similar  order  had  been  allowed  on  June  4th  but  as  the  record 
made  no  mention  of  it,  the  entry  thereof  had  evidently  been 
overlooked  by  the  minute  clerk.   A  situation  someidiat  akin  to 
the  one  now  confronting  this  court  arose  in  the  oRse  of 
Wesley  Hospital  v.  Strong.  233  111.  153,  and  the  court,  in  dls- 


-«ityt  ^uoiillw  sni^^wi  n^w  ^'    ?  •>       —1+    -  •'- 

li   *ajtli   aotnJt<{e  «/U  6»u«<9-s  ,    ,;    ,,..^    ^^    ,-,.,.. v. ^   ^.    .   .. .*. 

iJKii    ,T«r9wofi   ,6«fl>7cqi5  yd"  DsJbna^tnoo    al   *I 
-TO   xnr<    io   noiin^ta  on  ce:»ij»c:  .b-xgos'^   xral  aoouROO   sxl#  iijgiOXliXA 
•qf09x«  lo   Hid  oiii   i9X   «'id^  mu/w  no  £)9:i:»jra6  n»9(/  j^aivn^t  i9b 

ban  ttaoliq-fox^    >©  flltf  »rfJ  ^ix-s/t.  ti/i  ©a*  cf>3(oTni  lo 

.•iiJiT97<I  ti«flno'r  •  t*  Bifi  Lfomtaoo   9di 

aolittTtllqqm  on  cajI  ;jt<ro  »ri*   1«  ©tc*  »V 

-oft'x  »d^  ni   •Xa;Moa'x  sil^   vmrnisid    jhivj    .duid   ex  ;)'l  *ll:tli      ,9t9d 

a»**Jo  fiB  y,Xq[<ju«   oJ-   68fcrr9ixf>   »d  donnivj    9lx;.c  ,  :il«T»'x<j 

.t«d  in  «aj*i)  ,       losi  siiJ   ni   ^Awqiv.   .vor    «ooi)  xloJLdv 

tr.ilOiSttri   no    9-Xi:ill!\:    V.v;     :o    n':?TTro«-f    »i  -'"  ■^-^        -    »|(T 

^Xifow  itoiiftr    ,«tal*  iai**  9tii  ^nlTui.     <  *>;   .    iiwx-    ?    >    x.u   *A«B 

irxsi  »il^  "t»^lji  rabto  gtw^  oyg  piy^n  «  "io  "•'••<—   -  ;,+  ealtdJlMS 

^{«Jno   exLJ   afl-0'»'^P*/t  tii    .©oXIsqHs   -sal   i>9«>;  .  .anicpea   BAd 

*«rii   ^ixroo  •dJ  oi  ^oniMjC^pca    ,Y«tio  ctfljfj    9-1..  ^..   .     — '^^^   •'''*   ^* 

btuot'i  aii^'aji  Itftf  tll^  arufl*  oo  £>ap-«XXfi  rtaffcf  b>tii  tol-xo  xaXloLta  « 

.Tsarf  XXcrnabira   bJirf  loft-xoiiJ"   viins   «*i{*    .J'i    "Tr*   ncj-J^.^c-^-n   or?  »b«m 

ot  nXiCM  ^nifiroMot  aotiiusiJ  -varo 

"^o  flC'O  "Hi*   ni   aao^B   ti?."!"  fl*nr»T^-  ^no  •AS 


posing  of  it,  used  the  follov/ing  significant  language,  p, 

159: 

"The  ff-xt  that  a  particular  order  has  teen 
made  by  the  court  at  a  previoua  term,  if  it  is  not 
of  record,  can  only  be  sliown  'by  the  production  of 
some  note  or  ibemorandum  from  the  records  or  quaai 
records  of  the  court,  or  "by  the  judge's  minutes,  or 
some  entry  in  some  book  required  to  be  kept  by  la.w, 
or  in  the  papers  on  file  in  the  cause.    It  cannot  be 
deterrained  from  the  memory  of  the  witnesses  or  by  the  re- 
collection of  the  judge  hltself.  '"(Citing  ca.ses.  ) 

And  in  meeting  the  further  contention  advanced  there,  that 

the  bill  of  exceptions  supplied  the  oraission,  the  court 

continued: 

''It  is  nanifeat  that  a  note  or  jnemoranduiu  wiiich 
would  authorise  the  amenda;ent  of  the  record  made  at  a 
previous  teriii  must  be  a  note  or  riemorandiim  wliich  was  made 
during  that  term,  otherwise  the  rule  would  amount  to 
nothing.   For  this  reaaon  the  recitals  in   the  appeal  bond 
and  the  bill  of  exceptions  are  without  signif icanae." 

So  in  the  case  at  bar,  the  recitals  in  the  bill  of  excep- 
tions upon  which  appellee  relies,  must  be  held  iMSuff icdfent 
to  warrant  the  entry  of  a  nunc  pro  tunc  order  after  term  time. 
Therefore,  the  said  judgment  of  Kay  29th,  never  having  been 
effectually  vacated,  appellee's  motion  to  dismiss  the  appeal 
must  be  denied. 

This  brings  us  to  a  consideration  of  appellant'* 
contention  that  there  is  no  evidence  in  the  record  to  sustain 
the  judgment  as  against  Margaret  T.  ilcGovern.   Inasmuch  as 
the  verified  plea  of  Margaret  T.  iicGovern  denied  joint  lia- 
bility with  iJichael  K.  McQovern,  it  ras  incumbent  on  appelle« 
to  establish  her  joint  liability  by  competent  evidence.   From 
an  examination  of  the  record,  we  find  that  appellee  has  utterly 
failed  to  malce  such  proof,  and  this  fact  is  also  admitted  by 
appellee.   Therefore  the  judgment  must  be  reversed  and  the 
cause  remanded. 

In  this  view  of  the  case,  the  other  points  raised 
by  appellants,  idiile  perhaps  not  unimportant,  may  be  disposed 
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of  with  the  obserTation  that  if  through  inadvertence  error 
crept  into  the  record,  it  is  fair  to  assuine  that  on  a  re- 
trial of  the  case  it  will  not  reoar. 
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aABlIS  LuABG.T>l!fCa#   p«r9onaliy  and 
^,0  heir  ut  1  w  of  her  doc*»*-{'ed 
husband,   l,oulu»  Labewitch,    roKi  an 
Executrix  under  Vxia  lasit  t»ili  ancl 
testaaent. 

Appellee, 


YB, 


DAVID  LABOWITCH,  IDA  LaBOWITCH, 

LABc-s'ifcii,  }?:':ttib  aH>:'jii-?ia-,i?, 

LOTTIlS  ^^.AJlH^m,    iailATii  BAfsr^a, 
KATS  0-HnBaMAf5,    .rOisa']"!:  {|TiOa;''MAN,    I 
KiaTHm  HAmiOVHGm,    JACOB   I.  / 

HAMBOrmo  IR,   imd  Ij'aknown  H«Ar8  nf 
i.aw  of  Louia  Labowltch,   Deeeaseli, 
and   :fnlmown  Ownsi-ra,    on  appeal   of 
David  and      Ida  Eabowitcb, 

Appsll^ttta. 
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CIRCUIT  cninT, 
COOK  COUUTY. 
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By  tills  appeal  it  is  nought  to  revi^rse  »n  inter* 
loeutory  order  appointing  a  roceiv«r   to  tske  charge  of  and 
Btanage  the  ausets  of  a  oe.  tain  buoimftSB  «aA  the  property 
ftlieged   to  have  been  owned  Toy  one  Louia  Labowitch,    deoeaaed, 
and  enjoining  ap  <elXant8   (defimdants  below) «   from  interfering 
with  aaid  receiver  in  the  exeroi-;t>  of  his  fttnctiona  a»  such. 
""ir       the  bili   uf  niWIljjaiHiiiiU.   which  wa^  filed  .1>y  .«|i?»*WUml 
both  aa  ex'  cutrix  of   the  Inot  will   ?md  tewtiiwewi  of  Lewie 
g^^ftbftiid. t eb ,    d ecift<8.M.t»A,    and   in  her  oisn   rl^^ht  ae  -Mw  widow  und 
heir  at  law,    aft^r  »«ttin«  =f  ortJ* -Itfie '««ffle^».  •#  -^^ 
h«ireH-«f-th«  deodj-viiwi^   allogod  inter  alia: 

That  -th*  dBce   :jed  hiittl  for  many  yoriro  prior  to  hie 
death  oened  and  conducted   tlie  buslnesB   of  celling   clothing 
and  mf^'rchandice  on  "<ike  installBientrj«iis«n,   under   the  nmae 'mr^^ 
^tyle  at   the   "TMlon  Credit  clothing  House,"   in   »he  ci-ty-^iP 


es.A.igosi 


1 


.R^&SU*'.; 


»d»US 


•=  KaiK;-:r  Mr?  .  .  .km 


•a- 


ChioHgO. 

That  during  tit>«-ygar  1911  '^«-««)j^  Louia  Labowitch 
became  seriously  ill,    and  in  May,    1912,    was   coo^elled  to 
enter  a  health  resort;    and  from  that   time  until  his  death,   - 
-which  o'ceuryed  in  October,   1915  -  was  a  patient  in  variouB- 
BanitariianS|  -toei«g '-oWrigefll- t^-taffrr^l-bft^th  in   this  and— in™ 
f^r^en   eotmtrtesy  In  »ear^t-of-he«3^th{    th»t..h.a£?au.ae  jo£  aaiA^ 
•jrllneaa,  hn  va3  unable  to  attend  to  his  husinessfcoech 


•.dUTTttfc,    and  that  his  busineaa  was   conducted  and  his  property 
managed  by  his  brother ,^David  Labowltch,    Puu   of    to« 
iiBfffrnilnntiia 

-.gliat-.oorajg>lai^B^MfMr4ia«  had-  pr«.etieally  no  buBAOJlSS 
ftvpwr;jflnrrt  u.\\A  »e  kriowledxje  of  the  manner   in  which  iter  »aid 
httsband* s  ««-tart-c~ir<gg=^«aH«giaA,    and   that  Bher'^lBRr^w  nothing   of 
what  i^^fKef't^es  "'ieiwe,  estate  •#~-)9fc««^-deee«t^eet"bu«band.'  consisted, 
except  as  -nh'if-hffrl  inam^  informed  by  Iter  defendant  Bavid 
Labowitch. 

That  defendant  David  Labowitch  'wsa  wftA.  had  been 
for.  A  u'umUer   »€  years    thoroughly  familiar  with  the  business 
and  properties  'qf''"sai-d'''£rfy»t-B^l>al»<?ieA4eih|    and  from  »».data> 

prior  to  Uay,    1912,    to    iha-^^imAtas^   the   filing  of   the  bill, 

'• '     '■ ''  'i  1 
had   been   the  sole  majiager  ^«ad^&£acidiL&X«s>-^t  BntA  bttetne^ej 


That  during  ,fK|^  illness  of^«~*ai4-4i4«*i«"i«i*>«w4-tehj' 
-tto8=WS«tt  defendant  David  Labowitch   conducted  -e^i^  businees 
aad_ccn trolled  B&jj^,^j^Jbx4JM&..,JM.«'i^^  trusted 

agent,    and  rince  Xhti  death  »£i41i«'-'««4d'4r»ud^-4»«>b4>wi^t^6^^    con- 

-'^■'  i 
tinued  to  conduct  -samfr  ■  tnad  manage  said-  'yrwyertl€'ff"-of""ttte 

*\ 
-^■^Mietiftr^t,    end  has  wrongfully  excluded  and— oOTir^iHW ed ■  -^ft-^rerlttdfr- 

itifte   complainant  f rom  «IV  participation   thereir,    and  tha^^-wkid. 

-MtMMSMt^as -vrongfully  failed  and  refused   to  yield 

po£>B68sion  and  control  «f -«»i^ii»p«^i>e«ii<a9  to  ^Iw  corr^l&inaat; 


-s- 


-    ^liiMnb  alrf  Xitfiu;  »sii^   cfuii*  woi?    hnn    j^trte^i   rUlAo**   s   •i9im 

r^Kxf  itrmr  ifti**  *,^»«-  i»i*n-  tt  or^rg  mii  a  ■m"    , 

^isqoiQ  ,«ld  brut  bs^outnoo  ^.  Jd    ttid  Siidi   bn-     ,^~  — 

lo   ^joxfiJoa  ;-im'  rim  .^fi^   bxw    ^«<  -^ir«»jr-e»-«  tJk«HMt«MK 

.ba^oieneo  Aumrfaiwt  fc»aaBPt>i»'-vfrd^  %a   w«a  ■^♦^^^wfaq^  ^JMtflr 

ccseci  is-.  :i  .fiwB   n^r-  ;':>- j.  .;o(/e-..I  biv,ac    intern-" 

/ '  ■'  ■■■>;ij, 

,1X1'/  orfj^   lo  ;fi«iXiT;   sri^   ^^uift^irrr    ---  o;t    roliq 


bXoX^c  ft^    t««»ia^«.i   t»rfM   fM»Xi-t  -iXXoil.s- 


-3- 


that  all  or  praetieally  all,   -©f— imidr  property  of^  1*rr-iwdr(flr" 
-'ireui'8'-l:rfkb««i4sb  was  owned  by  an  allogod  copartnership, -t*Mf—, 


^P)m>.iar'g|   »f  KThT— tt  iTTiirn   thi  finttt  ImiTm  T  i*>iTi(ii 01111  iiiiin   tfh!»*'«a4A> 

A 

David  Labowitchj  __/ 

That  the  managernent  of  H»a**  husineBs  and  properties 
involved  th°g"i:tnn4-ling  -^t  extensive  and  complicj^ted   a.ccoimts 
«iiLt en d Jj|.gLJ> v^y-^ar-yeri^oti"^ wF--y ew 3P#~;    that   ccwiplaijiant  had  no 
knowledge  tf9"«re*#-  and  was  ima'ble   to  a*»*»-^ih  full  infoiimation 
jta-te •tfrgn!;§a,Xt!hj'y'"'ignt^"-^g^»niB'^e^^  d  ef  tmdant 

that  1ih»"  Poi'd"  defendant  David   Labowitch  has  ^trll  and   eoa^le-t.^- 
fcM^    inforrantion   thereof,    and   that  full,    true  and   complete  dis- 
closure  of  hmhM  information  is  necessai^y  to  the  maintenance 
of  'MfeM,  bill  -pf 'i3oraparam»,    and  the  ascertainment  of   the  rights 
of   the  parties.  -      ... 

Then  follows  a  recital   of   the^  property  sfii"eg«d*-^« 
-have  4>««ia^»o«&ad  J^y  tJ^e  <8«yfe4"i<'^  ft   the  time   of 

his  deathi    thg  prayer  for  en  accounting  fe*-twe«iv-iW*e*'!?«*^eB', 
and  the  appointment  of  a  receiver.      •^'-- 

On  July  19,    1916,   upon  notice  end  hearing,    the 
court   entered   en   order  appointing  a  receiver   to   take   charge 
of  and  manage   the  said  business  and  properties  and  restraining 
defendant  David  Lebowitch  and  others  from  interfering  with  said 
receiver  while  in   the  dinchj.a'ge  of  his  duties   ns   suoh. 

It  is  urged  on   this  appeal,    first,    that,   the  record 
does  not  show  sufficient  grounds   to  sustain   the  order  of 
court  appointing  the   receiver;    and,    second,    that   said  order 
is  fatally  defective  in  failing   to  require   complainant   to 
furnish  a  bond  as  required  by  statute. 

After  a  careful   examination  of  the  entire  record, 
consisting  of   the  verified  bill  and  numerous  affidavits 
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submitted  in  "behalf  of  tolh  patties,    ae  us.'it  of  the  opinion 
that  there  77  a  a  sufficient  showing  ra-ide  Ijy  complainnaat  to 
■warrant  the   court   in   entering    the   oi-der   co.n^^lained  of. 
Complain jxrit  should  however,   l^e  requircoi   to  giTe  bond,    &s 
provid'^'i  by    ,cc.   53,    ;"li.   23,  n.  IJ,,  "unless  for  good  and 
sufficient   cause  shown ,    the  fui-niBliiug  of  a  bond   is 
dispensed  vrlth,    in  w/iich  ^yerrt.   the   order  should   so    state. 
?luke  V.  ?h£lpa.    17V   ill,   App ,   RR. 

The  order  appointing  the  receiver  mui?t,    therefore, 
be   reversed. 


JrnETSinr 


a-xo  -. 


76     -      21456 


TH»  J»!SOPLi  OF  Tim  UTATK 


,v«. 


(a  cor|>or..tion)'i(,  and,    fILLIi 

PlalAflffs  in/isrror. 


) 

) 

)     ';)iHO«  TO 

) 

)        MtmiciPAL  cnjRT 

OF  CHICAGO. 


12  0  2  I.A.  38 


MR.    JUt;TICK  MCOOOHTY  DiaLlViSRiSD  flUi   OPrt;IOI^    OF  THE  CoiTHt, 

A  suit  WAS  begun   in   the  iiSunicipal  C^urt  by 
deffindant  in   error  (plaintiff  helow),    to  recover  from 
plaintiffs   in  error  (defendiints  bolow),    the  penalty  /  .,,  .  i/n«i^V<^J 
provided  by  iiec.   S9,    of  Chaptor  73,   Hurd»s    <,   ;..   1911. 
There  wae  a  trial  by  jury  roaulting  in  a  vftrdiet  against 
defendants  for   $700,00  bih\   costs  of  suit,    and  judgmcmt  on 
the  verdict,     Albert  i'.  leckl  en  burger  appenrad  as   oountsel 
on  behalf  of  the  people,      iiefendants*    cnimawl  called   the 
court' M  attention  to  the  want   of  prof>er  aathority  of  said 
Mcicklenbuz^er   to  represent   the  people  .     '.ecklenburger 
produced  a  letter  from  the    state's     ttomey  authorizing  him 
to  act  as  special  :itate*s    attorney,   but  no  order  to   that 
effeoi  w/ a  ontered  by  the  court,    aa   shwld  have  been  done. 
Gilbert  v.  i  eople,    i;?.l   111.   App .   423,       *iile   the    -tate's 
Attorney  signed   the  pleadings  f il. d  in  behalf  of  plaintiff, 
h«  did  not  participate  in   the  trial  of  the  case. 

The  appointment  of  a  epecial  :>tato'i3   Attorney  is 
a  Judici::l  act  and  a  court  upcako   only  by  itsj   record.      The 
statute  undar  eonaidaration   is  explicit  in  its   terms.      It 
providoB   that   the  penalty  shall   **be  sued   for  and  recovered 
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in   the  name  of  tho  People  of   the  •■'tate  of  Illlneis  by  the 
Utate*a  Attorney,*   etc.,    and  every  other  mode  of  procedure 
to  recover  such  penalty  le  excluded,     l;ecple  v.   <  oluabiao 
Sat.  Life  Ins.   Co..    187   111.     pp.   37;   People  v.  ]<rtford 
Life   Ina.  Co.,   Id6  Hi.  .^pp.   117. 

Hie  judgja«snt  of   the  ¥unicip»l  Court  is   therefore 
reverstid  fend  tho  o^mae  reoHJided  for  proper  procedure. 
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2  i»A©  *i*)  ^ 


W  .    C.   Kia.IN(i,  /       .  ) 

Defendant  in  Krroij^  } 

EHRCR   TO 

▼8.\  /  }  MUITICIPAL  COIfHT 


MARY  J.   LAii<!»,  /  }  0¥  CHIOAOO. 

Plaintiff  .4'h  Hrror. 


MR.    JUGTICa  MCOOORTY  DjSLIV^iiiSiJ  KDii   OPIiTIOM    OP  1^5  COURT. 

This  ia  an  action  brought  to  recoYer  |150.00  for 
necessary  surgical   serylces  rendered  to  the  son  of 
plaintiff  in   error   (defendant  below),    during  his  minority, 
r«aulting  in  a  finding  of  the  issues  against  defendant  and 
Judgment  for   IplOO.OO  and  costs.      Defeandaat  was  divorced 
from  her  husband,    and  by  virtue  of   the  decree,    custody  of 
said  nsinor,   who  at  the  time  of   the  operation  was  about 
nineteen  years  old,    wkb  given  to  the  husband.     The  son  had 
been  living  with  his  uncle  in  Chictigo  for   at  least  two  or 
three  months  prior  to  such  operation,    during   such  time  he 
was   earning  wages,    did  not   contribute   to  the  support  of 
his  mother,    and  the   evidence   tends   to  show,   was  not  subject 
to  his  mother's   control  or  influence  after  he  had  left 
her  home . 

The  uncle,  Uichard  Lamb,  tSBtified  that  defendant 
told  him  "she  could  not  do  anything"  with  said  son,  that  he 
had  gone  away  and  that  she  would  like  t©  have  him  live  with 
tbe  witness.  The  operation  was  performed  July  j6,  1913,  at 
about  9  P.  M.,  and  the  uncle  testified  that  earlier  during 
that  day  he  talked  by  telephone  to  some  one  at  defendant's 
home   (iriiom  he  thought  was  one  of  defendant's  younger  sons, 
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but  was  not  certajji).    Informing  euoh  person  of  the 
condition  of  aefendant'a  eon.     jJefendant  denied  having 
reoeiyed  wiuola  message,    and  testified  that  she  did  not 
iearn  of  such  operation  until  the  following  day.      It   is 
not   claimed    that  either  plaintiff   (the  attending  physician), 
or  the  uncle  had  any  direct  communioaticn  with  defendant 
before  the   operation.     Neither  ie   it  contended  that 
plaintiff,    or  any  one  in  his  behalf,    comraunioated  with  the 
father,   who  resided  in  Cnicago,    and  was   then  engoloyed  in 
the  City  Hall  at  u  salary  of  ;^200.00  a  month,     fhe  son 
continued  to  live  with  his  imcle,    following   the  operation, 
for  a  period  of  two  or  three  weeks,   resuming  his  former 
entployment .     at  the  time  of   the  trial,   he  wau   supposed  to 
be  in  California. 

That  the  services  rendered  were  nQoea&ary  is  not 
disputed.     Under  Sec.   15,    Chap.   68,   Hurd*s  A,   ij>,  IB? 4,    the 
wife,    as  well  as   the  husband,   became  liable  for  family 
expenses.     By  virtue  of   the  decree  of  divorce,   however,    the 
relation  of  husband  and  wife  no  longer  existed,    and  by  the 
terms  of  such  decree   ,    the  legal  obligation  for  the  necessary 
expenses  of  said  minor  son  was   imposed  upon  the  husband.      It 
is  not   claimed  that  defendant  made  any  express  promicie  to 
defray  the  expenses  of  said  operation   ,    ani  there  was  no 
legal  duty  in^osed  upon  her,   under   the  facts  and  circumstances 
in  evidence,   from  which  an  implied  promise   can  be   inferred. 
Gotts  V.   Clark,    78   111.   229;   .Hunt  v.   Thompson .    3  ocam.   179. 

The  judgment   of  the  Municipal  Court  of  Chicago 
will   therefore  be  reversed. 

RJsVEIlSliiD. 
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ALEX  FRIB;>P,    doing  "business       /  ) 

aa   ALJiiX  PRJI^D  &   COMPMY,  #  ) 

Defendant   in   Hirrfr,  )  SRROR  TO 


MUNICIPAL  cmmT 

0?   CHICAGO, 
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HENHY  miNlH  vmiR   and  mdh  \ 

LOUISE  MAHIN,  J 

PlaVii tiffs  in  jiirror.  ) 
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MR.   JU.  TICE  MOGOORTY  DiBLIV/ilRlSD  THE  OPINION   OF  TH'>:  COTTHT. 

In   this   c;;  ;e   suit  was   coranienced   to  recover  a 
commisaion   for  procuring  a  contract  of  sale   of   certain 
real   estate,    resulting  in  a  finding   of   the   issues  against 
defendants  (plaintiffs  in   error),    and  judgment  assessing 
plaintiff's   (defendant  in   error's),    dajnages  at   the  sun;  of 
^220.00  and   costs  of  suit. 

It   is  contended  by  plaintiff's   cminsel   that 
defendants'    assignments  of   error,    are  not  available  in 
this   court,   because  made  jointly,    and  not  severally.      In 
this  case  defendants  were  sued  jointly,    the  judgment  is 
a  joint  judgment,    and  if  erroneous  as   to  one  of  the 
defendants,   must  be  reversed  as   to  the  other.      "The 
assignments  of  error  should  be   considered  as  joint  and 
several,    or  joint  or  several,    according   to  the  nature  of 
the  srror   assigned,    and  as   affecting   the  respective 
plaintiffs   in  error."     Greenbarg  v.  j^he  People,    125  111. 
App.  626,    630.     The  asHignment  of   error  is  sufficient. 

In  view  of   the   conclusion  arrived  at  by  this 
court,    it  is   only  necessary  to   consider  defendants' 
assignment  of   error   that   the   contract  in   question  was  not 
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enforceable  because  of  facts   known   to  plaintiff  before 
contract  was  made.       By  the   terms   of  the   contract, 
defendants  agreed   to   sell   to   Charles  S.   Tibbies   the 
premises   in   question,    to  furnish  him  a  complete  merchantable 
abstract  of   title,    and  to  convey  to  him  a  good  and 
merchantable   title.      Tibbies,   before  signing  said   contract, 
stated  to  plaintiff's  representative,   Mr.   Zuckerman,   tAio 
negotiated  said  contract  of  sale,    that  he  was  unwilling  to 
accept  a  guaranty  policy  because  he  had  once  piir  chased 
improved  property,    the  buildings  upon  which   "extended  over 
on  adjoining  property,    and   that  he  had  a  great  deal  of 
trouble  growing  out  of  it,"     Tibbies  refused  to  purchase, 
because  a  certain  brick  building  upon  the  property  in 
question  was  partly  in  a  public   alley  and  pertly  upon 
premises  adjjjining  to  the  south  the  premises   in  question, 
and  owned  by  a  different  party.      Thereupon   the  contract  was 
cancelled  by  mutual   consent   of  Tibbies  and   the  defendants. 
The  evidence  tends   to  show  th&t  Tibbies,   when  he  signed 
said  contract,    did  net  have  knowledge   of  such  encroachment. 

Henry  Melvin  Mahin,    one  of   the  defendants, 
testified  that  he  purchased  said  premises  from  plaintiff 
and  learned  from  a  survey  thereof,    obtained  from  the 
latter,    of    the   encroachment   in   question.      A  second  survey 
was  made  after  the  execution  of   the  contract.      The 
evidence  tended  to  show    that  plaintiff  was    trustee   of 
the  property  prior  to    its  purchase  by  iiahin.      We   are 
clearly  of   the   opinion   that    the  finding  of    the   trial 
court   that   "At    the  time  the     Tibbies   contract  was   entered 
into,    the  plaintiff  was  reasonably  chargeable  with  notice 
tha-o   there  was  an   encroachment  substantially  as  disclosed 
in   the   survey  furnished  to  vendee",    is   supported  by  a 
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preponderance   of   the   evidence.      It  was   aho«n  ^y  the 
evidence   that   auch  encroachment  had  existed   continuously 
for  34  years  next  preceding   the   signing  of  said  contract 
and  plaintiff's   counsel   thorefore   contend   that   iauch 
encroachment  did  not  constitute  a  defect   of  title.     The 
piir chaser  was  not  bound  to  accept  title  to  the   strip  of 
lead  In  c^eotion  resting  merely  upon  adverse  possetteion. 
Attebery  v.  Plajr,    244   HI.   363.     Plaiutiff  did  not 
present  to  defendants  a  piu: chaser  who  entered  into  a 
valid,    binding  and  enforceable   contract,    end  under  the 
facts  and  oiroura&tanceB   in   evidence,   he  waa  not  entitled 
to  recover  a  cotnmission  from  defendants,     ftuinlan  «t  al. 
V.    Towle,    186  111.   App,  592;   Lawrence  v.  RhjOdes.    18B   111, 
96-102. 

The  judgment  of   the  Municipal  Court  is   there- 
fore reversed. 
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FIKDIH6  Of  FACTS. 

Defendant   in   error  had  kiiowladgo  of  an 
encroachment  conetltutlng  a  defect  in   title  to  the 
praaiaes   in   question  of  which  he  negotiated  said 
contract   of  sale,    and  icnew  ot-for©  said  contract  was 
signed   that   the  purchaser  would  not  accept  said 
property  with  such  defect  of  title. 
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MT(ar  J.    C3RMAK,   Bailiff  of   the 
Monioipal  Court  of  Chicago,    for| 
the  uae  of  .Jtaiver  Carriage  Cojopiny, 
a  corporation, 

Plaintiff   in|l.rror, 
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AMBHICM   SUKUiTY  C01ffi>AKY  CP   N^  YC5RK 
and  DAVID  JSTZIHOaR,  / 

D«f«ridaat|f  la  ]Srrov«< 


bKROR  TO 

UmiCXBAL  COTRT 
OF  CHICAGO. 
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HK.    JUiiTIClS  MCGOORTY  DELIVERED  THE  GBtSlGS  OP  THE   COURT. 


This  case  was  tried  upon  an  agreed  statranent  of 
faota,   resulting  in  a  finding  ef  the  issues  in  farer  of 
defendant  in  error  and  judgment  for  costs  against  plaintiff 
in  error.     By  this  appeal  it  is  sought  to  reverse  said 
Judgaent  upon  questions  of  lav  only.     It  does  net  appear 
that  any  propositions   of  lawiere  submitted  to  the  trial 
court,  nor  preserved  in  the  record  for  reyiew  by  this 
court.     It  is  a  well  settled  rule  of  law  that  in  a  trial 
without  a  jury  it  is  not  only  necessary  to  subsit 
prepositions  of  law  to  the  trial   court  but  also  to  preserye 
in  the  record  the  rulings  of  the  oourt  en  such  propositions, 
before  this  court  can  review  the  principles  of  law  governing 
the  case,     yiodin  ▼.  Lutes  Co.,   191   111.  App.   195,    197. 
Overland  Motor  Co.  v.   Tennant.    195  111.   App.  6,    7,     Tht 
judgment  of  the  Municipal  Court  will  therefore  be 
affirmed. 
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THE  PITTSBUraH,    CUTCINUATI, 
Cl'ICAGO   and  ST.   LOUIii  RAILWAY 
COMPANY,    a  corporation, 

Plaintiff  in  isrr«r,         J     .i?RROR  TO 


'WA 


OTTO  H.  HIDRICH,    doing  business 
as   OTTO  K,   HSDHICH  !k    CO. 


MUKICIPAL  COURT 
OF   CHICAOO. 


Defendant  in  :^y.      ^  Q  £    I. A.    48 


STATEMHHT  OP  FACTS,     Plaintiff  in   error,    a  common 
carrier,    (hereafter  referred  to   as  the  Initial  carrier), 
"brought  to  Chicago  a  oar  of   coal  consigned  to  defendant  in 
error,    (hereafter  referred  to  as   conuignee).     The  latter, 
upon  notice   of   the  arrlTal  of   aaid  car  at   its   destination 
wishing  to  reconsign  same  to  a  firm  whose  place  of  business 
was  also  In  Chicago  not  on   the  line  of  railway  of  the 
initial   carrier,    but  on   that  of  the  Pennsylvania  Co.    (a 
connecting  carrier)   directed  the  former   to  turn  the  car 
in   question   over   to  the  latter  for  delivery,    "charges   to 
follow",   which  it  did.     The  Pennsylvania  Co.     did  not 
deliver  the  shipment  to  the  ultimate  consignee  for  several 
days  because   (a)  freight   charges  due  thereon  and   (b) 
deaurrage  which  accrued  because  of   said  detention  had  not 
been  paid.      The  consignee  having  paid   to  the  Penneylvantia 
Co.   demurrage  on  said  oar  amounting  to  $20,   made  it   the 
subject  of  a  set-off   in  a  suit  brought  against  cmsignee 
by  the  initial   carrier  to  recover  freight   charges   on  said 
shipment,    wxiich  freight   charges  wertj  paid  by  conaignee 
before   trial.      The   cauae  proceeded  on   the  set-off  and 
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judgBicsnt  was  recoTored  thereon  against  the  Initial   carrier. 
It   Is   aaadtted    that  the  initial  carrier  had  no  knowledge  of, 
or  interest  ln»    eaid  d«aiurrage  charges,    and  had  recelred  no 
part  of  same  from  the  Pennsylvania  Co.     This  writ  of  error 
is  sued  out  to  review  the  correctnees  of  said  Judgment. 

MH.   JUiTICa  MGGOOHTY  DjailVnlRSD  THIS  OJ?INICIN   OF   TKIil  COUHT. 

Xho  consignee  having  reconaigned  said  shipment 
utter  i%  had  reached  itu   destination  and  having  ordered   the 
initial   oarri&r  te  turn   the  same  over  to  a  connecting 
Ofrxrler  for  deliver;^   to  a  different  party,    created  a  new 
ocntract.     Vi*  I»e«tyyler  &  £2*  "''•   Oregon  H.  &  Nav,   Co.,    176 
111,  fy^p,   ^07<*G03,    (ind  oaues   therein   cited. 

An  Initial  carrier  ia  not  liable  for  the  acts 
of  f.  ccnncoting  cairier  alter  transportation  has  ceased. 
Gre^^  V.   1,   C,  U.  H.   CO.,    147   111.   5S0.      "Demurrage  charges 
are  no  part  of  ana  are  separate  and  distinct  from  transporta- 
tion charges,   and  do  not  arise,    if  at  all,   until   the 
transportation  has  enied."     C.  &  ^.  H.  Co.  v.  Bcrwind«?;hite 
Coal  Min.   Co.,    171   111.  iipp.   302-308. 

fhere  l>eing  no  llahility  under  the  facts  and 
circumstances   in   evidence  on   the  part  of   the  initial 
carrier  to  the  consignee  for  demurrage  paid  by  the  latter 
to  the   connecting  carrier,    the  judgment  of  the  Municipal 
Court  will  "be  reversed. 
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BLLEJI  WHITE,   hy  Mary  ?.       I  ) 

fhit0,   her  next  friend,        I  ) 

Plaintiff  in  |»ror,  )     ERROR  TO 


FHANIv  T.  330YPSON   and  JOHN? 
W.   SHYDSH, 

]Qef endantB  In  Error. 


SUPiRIOH   COURT, 
COOK  COUNTY. 


202I.A.  49 


STATSlfiarf  Of  fACTS.       Plaintiff   in-«»v«s^ -«»«»  <». 


■gq^-flrtaor.   4Uiiji&Jh5tJb«P»'R««*»fr4^a»4'|   brought  thio   action  against 
defendants   in  error   to  recover  damages  for  personal   injuries, 
Opon   the  trial,    the   court  at   the  close  of   plaintiff's 
evidence,    directed  a  verdict   of  not  guilty,    which  verdict 
was  returned  and  judgment   entered   thereon.      Thia  writ   of 
error  was   sued  out   to  review  that  judgment. 

IT"-- Plaintiff 's   evidence   tended   to   show  the  following 
aSisAm^i  facts:   -  Defendants  were  <«tgggttTt'  in  th«  cons  true  tielk'^ 
•^^  a  huilding  which  had  progressed  to  the  second  story  istrtF 
in  the  walls  of  which  were  openings,   unbar ri cad ed, -*•#♦  for 
doors  and  windows.     Material  was  hoAolied  from  the  first-^te^— 
-thes=fl*e«nd  story  et-the  build4«g«by  meaw  "ef  a  hoist  owy 
aisting  of   two  platforms,,  so   arranged  that  when  owe  platform 
went  up,    the  other  platfoira  went  downy     -!*-«••, operated  by  a 
eableX  ( which ir^u  b  over  a  wheel  or  pulley  near  ^^w=rraaar 
enJ>Ji^aft-ee- of  laitr "bnild^KigL)   to  which  a  horse  was  hitched.     The 
hoist  was   inside  of  and  near  the  front  entrance,    and  a  sand 
pile  was   outside   of  and  at   the  rear   of,    the  building. 
Children  played  on   this  sand  pile,    and  in  the  building,^-*****-- 
-the  workmen  were~"gK^rw-,    and  after  working  heuini.     Boys  *mI- 

"saafciftg-a-p-aptt^***-^*  playi<»^S)n   the  hoist  iriien   the  work- 


i,»liAi>;Vi     ii"x. 


9itiT.u\,nl   lanon 


■  ./  <1(rv 


»  f^-N'  f,'  />  .»ii.n  fn 


-1    .»!•■ 


fmrn-  xtote  t.ao»»B  Ml. 


X>r.  'Oat^m  fair 


»%m 


men  were  absent.    .A  nmiil:)<»a>«<^-  ih^/aisyft  would  get  on  one 
platform  ^f-^ireHwrir**-  on   the  second  floor  and    their 
weight  would  cause  it  to  descend  and  the  other  platform 
to  ascend.     fh«y-ir0ttI'an3iM^FitTrm'"^"'tlre^ffcm^^ 
.aad -ru^^at^'th^e-  ©perirt*er».     Before   the  boye   ccwld  operate 
the  hoi  at   it  was  necesaary  for    tiicfli  to  remove  an   iron 
pin  afeout->«Kf«««*HHr«'*wrB*h,  -wh!*«i»*iiws  placed   through   the 

u 

wh«el  jtatt'sueh"  ir^way  aa   to  prevent   it  from  turning.     On   the 


day  in  question,   a  holiday  wh^n-^h-e-TTortaien  irerr^-^b^wen*, 
this  pin  was  pulled  out; by   one   ef   tht^boy^.     *t~'wsrar-alw» 
n-oee»o«ry"fer   them  lo  get  to  the  second  floor  ^h*""**"*" 
Acoera^ii^Bh^  thitt,    they  procured  a  thi rt e e»t— #e<»t  ladder  whielft" 
Hffms  lying ..jaa^^-HniM  ^leeig  and  placed  it"«p  against   the  bricks 
of  the  second  floor,     -^hw  jplaintif f ,    th®n"fiifi1|-y«^arff-ait4- 
f4T«--nK»rth»  «*4,   while  playing  around  her  home,    (which  was 
across   the  alley,  fiiom  wriW^^'buAXdiaiJu    was  attracted  ■ttr''fch» 
by  the  noise  and  laughter  of   the  boys«  iiitfiiiie*  tiw 


'wnwie.     She  had  never  i^mrJEmat^^  been   in   the  building  and 
did  net  know  of  thnr1ffS'»B«f««nRf  the  hoist ,  *!*««•.     She 
entered  the  rear  of   the  building  fr«»-tk«*.^«afA«5P',   watching 
the  boys  .g4»~»p-"flttid« tk^wn   on   the  hoist  and  wa^etaifcitg  the  wheel 
revolving,     when   the  wheel  stopped  she  placed  her  hand  on 


;,   wtoeii   it  again  st: 


it,  -wi*«i4   it  again  st  art  edj  resulting   in   the  loss   of  «ifte-jtf    Q^ 
4ast  finger^,  /^ 

MR.   JUi-iTlCE  McGOORTY  DKLr^^atiffl   THE   OilNKm   01?   TIIS   COURT. 

The  declaration   consisted  of  two  counts   and   charged 
the  defendants  with  negligence  in  permitting   the  windows 
and  doorways   of  a  building   in   the  coiArse  of   construction   to 
be   ripen  and  not  barricaded,    and  a  machine  elevator   or  hoist, 
which  was   attractive  to   children,    to  be  exposed  emd  not 
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guarded,    so  that  plaintiff,   lAie  was  attracted  thereto, 
without  fault  on  her  part,   was   injured,    oto. 

In   this   class  of  cases   an   essential   ooidition  to 
liability  is   that  the  attractive  thing,    cr  something  in- 
separably connected  with  it,   nust  be   the  proximate   cause 
of  the  injury.     Seymour  v.  Union  stock  Yards  &  Transit  Co.. 
224  111.   579.     jvnother  necessary  element  of   liability  for 
an   injury  to  a  child  so  attracted  is 

"that  the  thing  which  causes  the  injury  is   tempting 
to   children  and  to   constitute  a  meejas   of  attracting 
them  upon   the  premises   wnich   the   owner   should  anticipate. 
The  dangerous   thing  mi^  t  he  so  located   as   to  attract 
them  from  the   street  or   some  public  place  where  they 
may  be   expected  to  be."     McBermott  v.  Burke,    256   111, 
401,    406,    7.  ■*"*" 

In  the   case  of  MePermott  v.  Burke,    supra,   upon 

which  defendants'    counsel  rely,    the  only  thing  attractive   to 

children  was  a  sand  pile,    which   the   court   there  held  was  not 

dangerous,    and   that   there  was  no  wrong  in  maintaining  it 

unguarded.      In   that  case  there  was  an   entire  failure  of 

evidence  that  the  hoi  at  and  machinery  (a)  were  attractlre 

to  children,  and  (b)  could  be  seen  from  the  public  street. 

In  the  instant  case  the  evidence  tended  to  show  the  presence 

of  both  of  these  elements.   Children  almost  daily  played  on 

end  around  said  hoist,  while  the  workmen  employed  there  were 

absent,    andpibheo'e  was   some   evidence   tending   to   show  that   it 

was  visible  ffom  the  public  street j     W*«re^'WffiS^""eTtdi5n-©«.  that 

the  building   "was   all   open  *  •  *  nothing   Hx&ro  along   the 

front  »  ♦  *  but  the  wide  openings  «  ♦  «  all   open   in  the  back 

and  front  ♦  *  *  all  wide  open."     The  building  fronted  on  a 

public   street  and   the    evidence   tended   to  show  that  a  portion 

thereof  was   to  bo  occupied  for  a  store.(pIf,    therefore,    it 

was   "all  wide  open"   a  Jury  might  well   infer  that  such  hoist 

which  consisted  of   two  platforms,    each  sufficient  in  size   to 
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place  a  nhaelbarrow  tliereon,   mlghii.  well  be  seen  from  the 
Btte«t.      iVhlle  the  evidence  upon  this  question  was  meagre  , 
we  think  it  was   aufficient   to  require  subraisBion   of    the 
question  to   the  Jury. 

While  it  is  true,    a-   contcndacL  by  defendants' 
counsel,    that  plaintiff  herself  was   attracted   to  the  build- 
ing by  the  "hollering*   of   the  boys,   who,    the   evidence 
strongly  tends  to   show,   were  attracted  from  the  street  "by 
such  hoiBt  and  machinery,    the  reel   test  is  whether  it 
conatituted  on  pttractiv*  nuisance,    and  was   the  prcxli»£i.te 
cause  of  the  injury. 

She  judgment   of   Ihe  Superior  Court  ia  therefore 
reversed  and  the   cause  remanded. 

RJSVSRSSD  MD  REMAN  IM). 
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tSJLDQSr  WJfiBBTEH,   Rtceiver,  . 

Plaintiff  in  srfor, 

f  )   iiRIlOR  TO 

(f>  YB,  /  j        CIRCUIT  COURT, 

/  )  COOK  CCuHTY. 


IDA  A.   OLS^   et  Bl.,  / 

Def«ndants   III  axt&v  , 


T  A    ^ 


MR.   JUdTICifi  MOOOORTY  I>m.IVi!iaED  THS  OPIUItai   OP  THS  COURT. 

In  HhtB   case,    the  final  dcoree  vae  entered  a^alnat 
one  only  of  sereral  defendants .     An  appeal  from  an  order 
dismissing   the  bill  as   to  certain   defendants  was  taken  "by 
plaintiff   in   error  prior   to  the   entry  of   said  final  decree 
and  was  dismissed  ty  this   court  because  not   taken  from  a 
final  order.     The  transcript  of  record  in  that  case  had  been, 
by  leave  giren  here,    reflled  in  this   case.     Attached  thereto 
are  the  assignments  of  error  made  on  such  appeal.     An 
additional   trsnscript   is   also  filed  herein  showing  the  pro- 
ceedings  subsequent  to  the  order  appealed  from,    including 
the  final  decree  aforesaid|  but  no  new  aseignnents  hare  been 
filed  aa  required  by  nilft  12.     ^e   cannot   treat   the  assignments 
of  error  which  were  ao  filed  in  a  former  proceeding  in   this 
court  and  whioh  relate   only  to  proceedings  anterior  to  thil 
final  decree  as  bringing  the  final  decree   itself  b of ore  u« 
for  reriew.     This  point  is  well  taken  by  defendants   in   error 
^0  have  bean  brought  before  this   court,    and  hence  under 
said  rule  the  suit  must  be  dismissed.      It  also  appears   that 
the  writ  does  not  bring  before  us  all  the  co-defendants 
below  as  it  should.     "The  writ  of  error  must  agree  with  tho 
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rtbrui  aoiiart  /<ru]    ,:^'uroo  ai<ti  anaVKf  ^cf^yr^rtf  oaa^f  avail  othr 

fmdit  avaafqa  oaXA  ^I     .beaainaib  »tf  faun  Hum  %iU  9isn  bXaa 

■f  onAaalab-ao  nxit  XXa  aff  avalaef  sa^^tf  ^^fl  ■••ib  fi"*^  •'<^ 

mU  rfllw  oaiia  ^aMi  i^zf  ta  #law  aifT"     .bXirifa  it  sa  woXacf 
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reoord,    and  in   order  to  bring  tho  deereo  up  for  reTiew  by 
a  writ   of  error,    all  vho  were  defendants   in   the  original 
suit  who   are  alive,    muet  Join   in   the   writ   of  error,    so  that 
the  whole  caae  HMy  be  disposed  of,    rmd   that   the  record  may 
agree  with   the  record  below,"      Cooke  v,    Cooke.    194   111.   236; 
Wuerzburger  v.    jfueraburger.    281  111.   277;    Clark  v.     .aleaki. 
268   111.    427. 

He  hare,   however,    examined  plaintiff   in  error's 
amended  and   substituted  bill,    and   are  of   opinion   that   12ie 
Circuit  Court  did  not  err  either   in  dismissing  the  Tiill  for 
insufficiency  as   to   certain  defendants  nor   in   denying 
plaintiff   Iri    <?irror*B  petition   for  a   cban  ;e  of  venus   on   the 
ground   of  vrant  of  notice.      Por  failure   to  join  necessary 
parties,    and   to  file  assilgnmenta  of   error   in   courpliance  with 
the  rule   of   this   ooxirt   tho  writ  should   be  dismlsBed. 

WRIT   PISMIBSKB, 


imtU  oa    ,iiOYT»  1«  lliw   tMi   nl   nl«t  facial   «*vllii  aio   oibr  /iwa 

^MB  bT09»n  siii    ^w'li    buo    ,1«   bi»BOvaife  Atf  Viun  mmMv  tt^Qttw  aiU 

;«s:<:   .XH  t^9i    ,»ii9oO   .▼  »^  Iw  ••«!« 

,VS>    .ill   SM 
a'voTxa  nX  ttiiui»l^  b^ntMux^    ,%»T»«of<   ,»▼&!(  »^ 

V)  XIl^  ftiC^  TuaXtBtamkb  nt  fOiim  %-»  itca  bib  t-wcQ  itmtti> 

jtislXfr^i:    ui   ion  uitintirn^'tBb   niis.'  .aaeJtoltli^aal 

Arii   no   •vne<T    '  ciiAlq 

fiilw  aoiKti:Xi{H09   ni   lo'?'  ifiiusA  .iiAq 

.ft?!..   IMiila  TJh. 
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JAMES  M.  FAIR, 

vikefendsnt  in  Error, 

\ 

\ 


CITY  OP  CHICAGO,  \  / 

Plaintiff  in  3rrf*. 


y 


ERROR  TO 

MJKiciPio.  comi 

Oy  CHICAGO, 

202I.A.  53 


m.   JUSTICE  McGOOrtTSf  DSLIViSRED  THE  OPIiaCN  OF  THE  COnRT. 


Defendant  in   error,   hereafter  referred  to  as 
plaintiff,    coiunenced  a  suit  for  -lyagea  against   the  City  of 
Chicago,    defendant,    and  recovered  judgment  therefor   in  the 
sura  of  $124.25.     Plaintiff  testified  that  as  a  result  of  a 
oiTil  service  examination  in  1906  he  was   certified  and 
appointed  ac  a  calkeor  la  the  water  pipe  ext^ision  bureau  of 
the  City  of  Chicago  and  continued  in  such  easployment  until 
Jan.   9,    1914,   wh«n  he  was   laid  off   as   a  calker  for  lack  of 
work  and  assigned  to  work  as  a  laborer  for  69  days,   and  then 
was  again   assigned  to  work  as  a  calker .     His  salary  as  a 
ealker  was  |4.50  a  day,    and  as  a  laborer  |2.75  a  day. 
Plaintiff   claims   that  many  of  his   co-en^jloyees,   who  were 
certified  and  appointed  to  work  as   calkera  subsequent  to 
his  alleged  certification  and  appointment,   were  not  laid  off 
but   continued  to  work  as  such,   and  that  he   is   entitled  to 
recover  the  differenoo  between   the  »um  whicJx  he  received  as 
laborer  and  that  which  he  would  have  received  as   calker  dur- 
ing that  period.     There   is  an   entire  failure  of  proof  by 
any  original  record  of   the  Civil  Service  Commission   that 
plaintiff,    at  any  time,   w&&   ola&eified  us  a  calker,    and  thero 


,to-r*f!.  ni  iiiektt»'ioL 


-'J.^' 


0   'iO  TtlO 


i: 


an  9i   ;n)-.'i»'iii"r  Tf>tf  tMsj-s?-     ,io-ti3   nx  .   ''.£••0 

•xii-  «i  io!!ot«5rfi  ;fmC3}i>tfti  ^J'*r3v*fin»'x  Arw   ,ia^i«x  MP 

lo  :4r    :  iaatl»o   s   a«    Ho  41»i   «u»w  ail  iw.  t    ,vx         .  .jL 

ne-i^    t-.:v.    ,/   '        "■    -'-      T:»«jef«I  «  iu*  itow  oJ   b*ABl«B«>   v.;::     .  tow 

»'xew  edir   ,80ftxoIcps>-oi>   ftlii  to  Xtsmm  fxitii   mlmlo   ^ttiaiall 

-xuh  i9JilH0  (ui  bptita^i  ovMiL  tii'or  erf  doliiv  iii^  bfrn  T^ioJai 
\,iS  looiq  to  9'xvlis"^  '*tlif»  rv  AZ     .i»oiUitq  tjnit  :^al 


•t«> 


ia  no   oompetent  evidenoe  of  hia   certlf loation  by  Bald 
CoHmrilsaloa  to  such  position. 

Plaintiff* 4   ooonudl  and   the  trial  oourt  evidently 
proceeded  upon   th«   theory  th;it   original  evidence  of   suoh 
classlf lc:*tion  and  oflrtification  was  not  necessary .     The 
court  erred  in  overruling  aoticai  of  dtrfendant'a   oounael  made 
e.t   the   -iloae  of  plain tif/'e   ca^e,    and  again  mftde  at  the  close 
of  all  of   the  evidence,    to  find  the  issues  for  the  d»?f endaiat. 
The  finding  of   the  court  is  against  the  manifest  weight  of 
the   evidence,   taad  the  Judgment  of  the  Municipal  C^urt  mast 
theretort  te  rsrersed.     But  for  the  ruling  of   the   murt 
other   evidence  might  hare  been  introduced   in  eupport  of 
plaintif x'^'B   contention,   and  for  that  reason   the  cause  will 
be  reioanded. 

mv^iSEn  mn  rsmahdeb. 


•tola  9tli    *ii  abtva  ain^  btw    ,  ijalal' 

#awori   »ii;»    *io  ifittilui  j>il^   'xcl  Xirtl     ,ii»Bi.    - 

lo   7-toqQtf{f   ni    iQ»o  ufcotJ  ui   f»i»«r  »VMti  ^si»i. 

llX'ir  »8U.e9  mdi   £»aii(»i  ^^ricr   'set  i>n&    , aoi;; ami i.o- 

.btiiiiii-si. 
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FLORA  B.  HUGHSS, 

App«ll««, 


\ 


JOBS  DOBSON, 


i^«ll«ll%/ 


APP:eAL  mom 

CIRCUIT  COURT, 

COOK  COUHTY. 

202  I.A.  54  * 


STATEi03fT  07  FACfS.     App«llee  reeoTered  Judgment 
againat  appellant  liefore  a  Justice  of  the  peace  for  damages 
■ustained  "by  plaintiff   (appellee)  for  the  loss  of  sertain 
rugs   and  daauige  to  ether  property.     Upon  appeal  and  a  trial 
de  noTO   in   the  Circuit  Court,    there  was  a  verdiot  for 
plaintiff  for  $193  and  upon   the   entry  of  a  remittitur  of 
$b,   Judgment  for  $188, 

On  Saturday,   April  18,    1914,    defeaidant,   under  a 
eontraot  with  plaintiff  for  hire,   hauled  plaintiff's  house- 
hold furniture,    including  six  oriental  rugs  and  a  certain 
hed  spring,   from  Glenwood  to  Chicago*     On  the  Tuesday 
following,   plaintiff's  husband  informed  defendant  that  these 
rugs  had  not  been  delivered.     A  short  time  thereafter  two 
ef   the  rugs  were  found  in  Michigan  Avenue,    Chioago,    and  re- 
eevered  "hy  plaintiff  through  an  advertisement.     Only  one 
witness,    an  expert,    testified  as  to  the  value  of   the  rugs  in 
question,   who  stated  that   the   fair  reasonable  market  value 
ef   three  of   the  rugs  was  $60  to  $65   each,    and  that  the 
fourth  rug  "was  not  worth  very  much",   and  fixed  no  value 
da  same.     Plaintiff  testified  that  the  cost  of  repairing 
said  bed  spring  was   |8. 


liliir 


ZKOl 


to**  tolbzz<-f  »  0»w  •^•rU    ,*rtwoO  ^ii/oi:.  .,x   pvca  o* 

lo  7i5^1J'^JJBe'x  fi  to  >n^{tt>  fuli  runiu  btw  6&i9  -xel  ttliuijilq 

A  "xebnu   ^Saahs&lab    ,fXeX    .SX  XXi^A   iX^itiv^Aa  xtO 

ntaii»»  s  btt»  a^yx  Jj^timito  xim  aniI>irXonl    ^oruilaia^  blad 

••eif;f  lAjra  ifwJbnele^   hom^iCXnl  Jbnatfat/jd  s'm^alJiii:    .snxvoIXo't 

*tt  bna    ,0Btt9ix{9    ,ei<£n»TA  jvb1/{o1M  id  btunt  »-5  0V  a]|in:  vifi   to 

•no  xXaO     .te»K»tti«r'x»Ti>A  no  di^ucrsif  li\ttnJt.Blq,  \tf  bviovoo 

aX   9jitn  ^tii   t«  ojiXsT  Aiif  o^   cui   h»Jc1tXl»e/    ,,tTftqx»  ttil    ^ttm^ntiir 

•tfXMT  J-ttiC-uiM  •Xtf«A««»eic  rcX«l   wit   ^ajI^  Jk«>^ik^a  oifv   «aol^ii»0p 

•  i/Xmv  on  iiftxXt  brM   ,*rio<3«  x'sov  ii^i ow  J«a  ••w*  ^lt  rfi^jwl 

.ftt  saw  iftfciqta  b0d  kiM9 


mU 


¥R,   JTJr>TICE  IICOOOHTY  DSLIYHIRBD  THE  OBISIOS   OP  TIES  COURT. 

Sefendant  seeks  a  rerersal  of  the  Judgment  upon 
the  following  grounds:      that   the  Circuit  Court  did  not  hare 
jurisdietlon  of  the  subject  matter  en  such  appeal  because 
the  OTidenee,   it  la  alleged  showed  the  value  of  the  rugs 
in  question  exceeded  $200;    that  plaintiff,    Gifter  receiving 
the  houBohold  goods  delivered  to  her  by  defendant  and    pay- 
ing hia  for  moving  same,   failed  to  give  him  notice  of  the 
loss   of  the  rugs   in  question  until  three  days   thereafter, 
and  therefore  cannot  recover  from  defendant  for  same,  unless 
the  latter '8  negligence  has  been  established^   that   there 
was  no  competent  evidence  as   to   the  value  of   the  rugs;    that 
the  verdict   is   against  the  manifest  weight   of   the  evidence. 

On  appeal,  the  jurisdiction  of  a  Justice  of  the 
Peace  is  to  be  determined  from  facts  appearing  in  evidence* 
Happel  ^  al.  ▼.  Brethauer.  70  111.  166,  The  contention 
of  def aidant* 8  counsel  that  the  evidence  shows  the  value  of 
plaintiff's  property  (alleged  to  have  been  lost  and  damaged 
by  def  aidant* 8  negligence)  exceeds  $200  is  not  supported  by 
the  record. 

The  fact   that  plaintiff  did  not  discover  and 
report  to  defeaidant  her  alleged  loss  of  the  rugs  in  question 
until  three  days  after  her  household  goods  had  been  deliver- 
ed,  would  not  defeat  her  action   if   the  goods  were  shown   to 
have  been  negligently  lost  by  defendant. 

A  dealer   la  oriental  rugs,    sold   to  plaintiff  the 
rugs  in  question,   about  ttti  years  prior  to  the  trial,   but  did 
not   Jcnow  as  to  their  cmditien  at  the  time  of   their  alleged 
loss.     He  testified  as  to   the  fair  cash  market  value  of 
three  of  the  rugs  at  the  time  of  ssde  to  plaintiff,    and 
further  testified  that   if  said  rugs  had,    since  said  sale, 


•▼set  #«a  blh  ^uc3  ^ItfSTlt)  sjObT  iBs(^      rsbiufcia  snlv/v  .4^-      »U 

aaxn  «cft  t«  ftitJUT  td^   jbavojfo  ib«]|»XiA  sJt    H    ,*oa»t>Jtv*   tJii 

S^tl»e«i  t^rlA    ,lli^flXfiXq  iAjC^    tOOM  l>e*»«*x»   finilMup   At 

•X^^    bem  ittutm'i.b  x/i  naei  oi   b^t^YklBb  uti9e%  klotianuod.  »£:.* 

•lit  "^o  •di;fen  iii/il  •vis  o^   beilat    ,wnfta   .vt^vom  Tot  ci 

,i»*'i«0T:»*  J   at*^  ©»x£W'  Ittau  tp^itmtup  ai   «s«n  »jil   la  aa«I 

c'ifitit   iivrf:t   ;tf.d:82Irf«*r«>  ao*'^  B«ii  aoita2»iX^»fl  &»i9i*«X  ail* 

.aanshlTa  arit   "io   S-rfj^iaw  ittiYktiam  ^tU   JrnlMi^fi   al   jOii-^.^T  tuts 

aDt^n»in«iS)  arff  .Oc^X  .XXI  OV  ,22iSi£Si22ii  •'*'  'i^  il  X»'iq^»n 
!•  atrXjiv  9tf:r  moiia  •«in»J>^?5  Qtii  iaAi  XMmrtw^o  a*ftsmt'na\9b  to 
BasoiXftJb  bfiM  #«eX  fleacf  aT9«(  o/  ba^XX«)  ^^tetiovq  «*mintaXc 
xcf  l>aiTO</<;^a  ^on  e^  00S<|  eAvacxa   (aaav^flsea  m*9ttf^tm^ab  xtf 

,£->iceo«i'X  Mil 

Jb/t8   rrerooatb  i^on  M&  ttil aiaXcr   c^Jiuil   #9«t  axiT 

Rci^isxriB   nX  fiAv^  ttrfi   to  a«eX  I>ob»XX«  ^»<f  ^i«tfc{ts»l»i>  ai  J"xo9atc 

-lavJiXoi)  AMcf  &JBX(  al>(S09  ibXohaavoii  «M(  ita.^tiR   avsl)  evuU   XXtnf 

0^   ovodu  at**  aJboo^  9di   \i   notlMi  «><i  #Miliofc  imn  biuvm   ,fta 

>  MTHbn9t»f  YflT  4a«X  xXino^^iXsaii  iai«rf  avjiii 

ndi   YtlfaiJil:,  oi   txea   .agvi  Imtealr^  Hi.   T^lMbb  A 

tXJ»  tutS   ^laixt  ptii  tS  lel-itj  miMWX  t»i  tvrda    ,0cXlaauf>  ni   siiin 

b*^9liii  itttf^n   to  mult  9rlS  io   noksltmi9  vilntit  at  aa  mem   ttc 

to  oi/Xav  993i':jsm  Ammo  xlat   »tU   &i   ««>  t>»X)Xdaa^  aK     .hii«X 

broi   /nXlnliaXf  oi  alita  to  aaXi  ailt   fm  asirt  axCi   to  eii-Tni 

^r-.m      k».B      Ar.»»>.  h.  rf      mm,,—r      «.!'.'.«      %>        «.  •/«       «...  ^  V  »  <».&«      •mn.rt*m  t,"^ 
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boon  well   oared  for,    th«y  would  have  improTed  in  value  with 
lapse  of   timo.     FlAlntlff   testified  that  said  ruga  had  been 
well   cared  for,    during  all   of   the  time,    and  we  are  of 
opinion   that  said  evivieace  taken   ss   a  whole,   was   suffici   nt 
to  establish  the  fair  market  cash  ralue  of  the  rugs  at  the 
tijse  ia  question. 

Upon  a  careful   consideraticn  of  all    the   eTidence, 
we  think  it  eufficiont  to   sustain   the  rerdiot.     The  record 
Toeing  free  from  reversible  error,    the  Judgment   of  the 
Circuit  Court  will  be  affirmed, 

\  JUD0M:.MT  AP?I?^Mf3D. 


id^v  •uXjiv  at  kvnum^  •▼«ii  kluD%  x^sii    ,i«1t  J^'sso  Xiow  mitd 
m94  btt^  agJEnc  Ma*  ^rtli  tBltiia^i  'YXXinimiH.     ,*•'  '  eq»l 

fli  soil 
hTOostf  BifT     ,#oUjt»y  ftxfi    ulBiuuv  o- 
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*Xttlntif?  ixk  Error. 


KHltCai  TO 
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\         /         /Tfc  /\  r*  T  /\    cr 


mU  FB^Xti^lHa  JMi'^JlSM  O'aciTBOR  <ialiv«r«<i  tntt 

Plaintiff  uu^d  %h<^'  tii«f«23aaat  in  the  ^^unlai!>al 
Court  9f  Qhi^i^tsu  t»  V0mf«ir  th«  ru«  of  #^C0  for  Atm/^en 
Qliiimed  to  imT*  h«mi  auBt&ln«d  h^f  her  by  rmtMon  of  h«ir 
irrcngful.  dlaoimrge  by  the  4ef«niSant#     Th«  oa&e  ws.e  tri«d 
before  tite  oourt  srlt}«?ut  a  Juryt  s*-a«i  «fc  4u<%s:teBi  of  $QVQ 
WAS  imt^syiffti  ia  f&v©r  of  th«  plaintiff*     claiatiff  ^&b 
employed  by  tiits  dflsfendant  «®  a  ailliner  under  a  oontr»3t 
ooverin^  &  s>ierio<t  of  »ix  E&oat4»»»     Bsfor®  th«  ©xpiration 
df  the  t«'r«  olw*  wao  disoimrgo**  by  tlist  aefenaant. 

fh*  oaly  grouBd  for  reveraal  ttrg©4  by  tiifs  defeia* 
A«i»t  Ui  that  tiw  dlttoSmrge  was  Juatifie^  by  re&aon  of  the 
plaintiff»»  refuesOL  to  oiupry  out  tJH«  ©ra«sr«  of  the  defonaoat, 
&n4  for  iKijtroper  osmtiuet  to«fs.rd«  th&  defettutmt*«  oueteaere, 
ft£ia  tiiiit  this  defense  '^i%n  ost«i.b.li©ii«<i  by  a  i*r8|»oiifier&a«e  of 
the  e-»idene«»     ie  Imva  csirefully  e3Ci«iae<l  the  antix-e  record 
and  are  olecurly  of  the  opinion  %kvsit.  thtsa-o  i»  aiaple  eviaenoe 
to  eu»te.ia  Uxe  fimiiii«;  asiU  ^wilipieiit  df  tine  trial  e-urt« 

the  Juagraent  of  the  uunisipel  -.Joiirt  of  Jhirj&^jo 
1»«  th<;r«»f©re,  uffinafHi, 


a2X3t  •  ttx 


i 


bd  ./ 


.Ufltt^* 


i3«llli    ft««r  •6JM    ftfiT       «^a&Uil«t« 

tuaxsaotk  0  tmlmu  tftiiiiJUte  a  aa  9i 

•lmi£Mtttl*l3  «i<#  ^  MryMiteaii)  ««nf  9d»  an 

•At  IB  aamtmn  nil  Mm*  u  t  aar  •j^tmd^uJtb  i  /nMi» 

,««M»i«ilO' «*laJ0i!iRtt<)9i;    PiU    ablUHVOf    tfttfAKMW    «*^iO*l^^  '>i« 
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CHAKLS8  M.    WISBKR, 

D«fendant  in 


ERROR  TO 

'\  I  )         MUNICIPAL   GO^'RT 

■I 

mmY  a.  krii?»:oer,  |  )  op  Chicago, 


/      20  2  I.A'  57  * 


Mil.  PRiSSIBina  JUBTXCE  0*CCMGR  delivered  the 
opinion  of  the  court. 

Plaintiff  brought  suit  against  the  defendant  to 
recover  ooiaraiasionB  as  a  real  estate  broker  for  obtaining 
a  purchaser  for  defendant's  property.   The  case  wae  tried 
before  the  court  without  a  jury,  and  a  judgment  was  entered 
in  faror  of  the  plaintiff  for  $83,75. 

It  Ib  conceded  tha'.-  plaintiff  was  a  duly  licensed 
real  estate  broker,  and  that  he  obtained  a  purchaser  for  the 
defendant's  property.   Defendant's  contention,  however,  is 
that  plaintiff  was  a  mere  volunteer  and  therefore  not  en- 
titled to  recover  broker's  fees.   The  court  found  as  an  ulti« 
laate  fact  that  plaintiff,  at  the  request  of  the  defendant, 
procured  a  purchaser  for  the  defendant's  property.   This  find- 
ing of  the  court,  defendant  contends.  Is  not  proved  by  a  pre- 
ponderance of  the  evidence*  Hone  of  the  evidence  heard  on  the 
trial  is  in  the  record.   Se  cannot,  thi^refore,  review  the 
findings  of  fact  made  by  the  trial  court. 

Defendant  also  complains  of  the  ruling  <tf  the  trial 
Judge  on  a  ptcrposition  of  lav  submitted.   Whether  this  conten* 
tion  its  tenable  is  izmaaterial  since  under  the  ultimate  facts 
as  found  by  the  court,  no  judgment  could  stand  except  one  for 
the  plaintiff. 

The  judgment  of  the  r unicipal  Court  of  Chicago  is 
affirmed. 

APFIRMED. 


#«XI! 


or  A>flfll 

.aT.C8#    r:       -^iflijiXr  ,1 

•fi^   -xol  vtaiiriomq  a  i)»niA^tfo  Mi  imdi    —  .j^i-^    Lr*i 

fin^a^^^b  miit   to  ;r09irp*'x   itAS  im  ,t\ltai£S4i  Jadi   fQmt  9Sam 

•cfjT  no  iitaoil  »ofl*ibXr»  i/i;   lo  »aoli     •ooisa^ivo  a/t;r    in  »t>n«iobno4 

•4^  voiYOic   ,»tol9t«<li   ,#oinauto  •*'     .iiT«o»i  o/ii  ni  •!   Xalxi 

.^Kuoo   X«lal  asU  xff  •bjw  io«l  "to  oanibail 

iMixi  •tU  ItD  ^toiXxrx   ndt  lo  oftXaivao*  o«i«  ;tBJi£«n*lfla 

'<AO#ao{>  ojbcU  tMOsifW     .fto^^iAufua  WiX  to  a£*-UincKio<iicr  •  so  o^i^t 

•^oa')  otoiKl^Xar  otilt  lotav  ftjnla  iMirmSmmi  hx  tXifiwoi  ai  aoXi 

HClt  MIO  tfeoxa  bnsia   bXuoo  laan^but   on   ,^tijoo    k>il;f   \(ir  bnuol  «« 

.ltX^niaX<i   Old 
■1  ojian Irr^   lo  irtiioO   Xa«ioJtni/:><  aiU   lo  Inooqibut  *^ 
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SIMON  P.    GARY 


▼s. 


^>4>pGlQee, 


\ 


CHARLES  H.   3^!lAJLESand 
ROB'ffiHT^  D.    B^ADLXS, 


aoimiY  JouHT, 

COOK  G0U3TY. 


20  2  I.A.  58  ' 

MR.  PHSSIDIM  JU3TiCE  O'COHHOR  delivered  the 
opinion  of  the   court. 


Plaintiff  brougiit  ari   action   in  assumpsit  against 
the  defendaats   to   r'^cover  for  1  sgal    serYicsea,      I'-ae  jury  i'e- 
turned  a  verdiot  in  favor  of  the  plaintiff  for  0750  on   which 
judgment  wag  entered. 

X    Plaintiff  was   employed  hy  t4i«  defendants  to   repre- 
sent them  in  -^vwi  suitf ,-«««  ^rao\tei1{ ^•'^#i(iip>«ii»i»-'B'owjaiii»>w»«tw^" 
VBtiBAUKtsigtsse  Levi   V.   Beadles.      There  i»  -so -©on.t*ati#»~'fefeAt 

u 

plaintiff  is  not  entitled  to  recover  for  the  reasonajjlre 
value  of  his  services  in  the  Gaiap  suit,.  .,.I»-"tIie  Levi  euit^ 
however,   defejndaH%s  Contend  that  no  recovery   onn  be  had 

The  evidence  tends  to   show  that  plaintiff  1»,  an 
attorney  at  law,   and  hae\been  practicing  krt-^biffm^   einoe 
1896;    that   in  1905  'toe  defendants  )mA  under twJffco   to  build  (^^ 
-^-tw&»^y*«femg^  TINft  building  in  Chicago,  end- had  -  «PiPang««Mi© 
-hoxxmif,  the  nftceseary  funds  frem  a  banker  rtattied  Tlsdelle. 
The  work  was   commenced  and   some  money  furnished  by  Tisdelle, 
who   afterwards  got   into  financial   difficulties,   and   in 
order   to   complete  ■^he  building  4>k«.  defendants  -t««4i«%hc 
'aia<tte«>«'«^MM^<^Levi  with  a  ■■vie»»A0L.,inducing-  hiia  to  advance 


cc 


8S 


}ii 


^r: 


rta  Lr 


qERUfQ  f».  vt'Xitv 


Jiij.:     ■  ... 


n.tMii:.- 


...  .a 

.  14111  «itf»-<i»;f  #«w> 


.2« 


the  money  need'f^d  to  complete  the  building.   In  tne   negotla- 

tn 

■(■:,.-■■'•-> 

tions -in  %hits  yeg&iccl  btHtweow^^Levi  e»»d--'lWi©'-4ef'«nd«rvt».,   plain- 
tiff represented  Levi  and  drew  up   the   contracts  and  ot^ier 
papers.      To  protect  himself,   Levi  had  ^iw  defendants   convey 
the  property  to  him,  emiis^mmaiaB>  authorizeq^to   collect  Mift. 
rents ,     llaiLa»4a«Hfre^  ^nwre-  atee-  ijc-psjr  him  -certaia-jODiaail&si&ns 
raw  aajtifiioff  ±v,f>,   1  ,naj3[-      \7hen  the  building  was   completed, 
Levi  •jM?e'0«i''^f««*--feo    collect^he  rents.     Afterwards  when  lisdeUe 
wati-  makiBj^deiiiand;  fchn/t,  htritia  r^pairA^-tJh^  «Bi«»MauW3sta^had 

ftMigiow  to   enforcJQg  lisvii^tr  lien  by  foreclo8ure«>pv«««is#im|f»i 


A 
•saBB^f^ef endant  aftftd3fe««'  stated   that  he  had  no   attorney  and   knew 

none,  and  Levi  suggested  ^ia*  plaintiff.   Afterwards  h«*k»;»aiA 

Baaiil£.s._ia»x)Jk  .th«  fflatter^wp^  as  plaintiff 

testified.  Beadles  asked  plaintiff  if  he  could  represent  -t*e« 

defendants  in  the  foreclosure  suit,  *ftie*Tig^'"inrto~-crotisldeTa*i:Mi 

the  fact  tlaat  plaintiff  had  for  years  represented  L^vi  and  was 

^is  ati«^jm«y  in  rsreSfe«icr«'-%e'"'yKfc-»-T«3Py.---l^anj  -that  ^plaintiff 

said,  "if  th«re  is  no  controversy  between  yiou|.  a^nd  Mr.  Levi,  I 

think  i  can  represent  you^  all""-yAft"trt ,  but  %'t""\^x?!T^'%<^-9/t^  •vsexk!' 

ym^-e*<H»*4T  y^-^^ttl^-ia^ver  Tftlll  tMer      dir  fMi  Wes^Trlght , 

andr^-t-WMrid-^tlirt  Wirmi^'^^t^^^^^^  Beadles  -«*«n  said  he  would 

employ  plaintiff  with  the  understanding  that  he  could  changs 

attorneys  at  any  time,  which  was  agreed  to^  by^-^?fletift*Pf ,  Levi 

was  represented  in  the  foreclosure  suit  by  other  counsel. 

•  Ac.-. 
Plaintiff  filed  a  formal  answer  en -br^alf'  of'~^fehe>  defendant, 

the   case  was  referred  to  a  master,   and  amei*-  testimony  «a«  in- 
troduced.   "It  appoiiartF^a^t  the  principal   contest  before 
the  master  was  between  Tisdell«  and  Levi,   and  thaife^<»tem»t»'"WB 
little  or^iM^ifimstaWMsaSBy  between  Levi  and  ♦!««■  defendants.      It 
seems  to-hav«-^>»Mt-t^i«^-  t^bit'  «»f  Levi  and  Mw»  plaintiff  to  de- 


^c. 


<«■»**  «-♦« #  *•'•,  ri «  f,-  ti;;!  0  Tr. , 


.3« 

feat  Tl6d.«jLle<Tr-%ti)wiMtt  "by  allowing  Levi's   olaim  in  full, 
^IJbiiffiiiiii  wine. a  fimm^'  lien  jusmL  superior  to    Mwtt  ef  Tisdelle.'V  / 

-JJjiU)L._t2jua^~<>a*«^  «»& '1»«f^  extended  o^^er 

,.il...J^aJaaldex^«l»i«'-^1sr4'f^1*"'^«*tttl  he.  was  -en- 

""iw- suggested  ta-..thn  ■-le.fmdaRtB  ,  tha'^HJ»«y  secure  another 
attorney,  4^or  thi"  rfo.ooi.'a-Kiithftt^  a  controverey  had  arisen 
between.tke  dofewdante  and  LeTi.   This  was  done. 

Defendants  contend'^  that  plaiirt-i-fl^-wae-TMrgqqiTlTTiBtr--' 

tfl__fUil-.Aa-AtJJAE*M^--*«T-i*C«I^^ 

jumcfi3aUJa&"-t*t«^H»«lfr|^eirt>toia^  that 

plaintiff  was  derelict  in  hie  duty  t«»Ra^«-.4b^-#«dNm*«Trt»  in 
the  foreclosure  suit  in  that  he  did  not  question  the  owner** 
ship  of  certain  honda  involved;  iyi---tih«t-pro-ee-ed4n8.f..  that  Levi 
was  net  required  to  account  for  the  rents  collected  iByc-^tlsii 
and  that  the  defense  of  usury  was  not  interpo8ed.^;pi?laintiff 
testified  that  he  did  not  question  the  ownership  of  the  bonds, 
as  it,  wfts  not  advisable  to  do  soj  that  the  question  of  the 
accounting  for  the  rents  collected  by  Levi  was  not  a  proper 
subject  for  consideration  in  the  foreclosure  suit,  but  that 
it  was  agreed  by  Levi  and  his  counsel  that  Beadles  was  entitl- 
ed to  an  accounting  for  the  rents  under  a  separate  contract 
entered  into  between  him  and  Levi,  and  that  the  defendants 
acquiesced  in  the  position  taken  by  plaintiff.  The  defendants 
testified  that  he  insisted  that  an  accounting  be  had  in  the 
foreclosure  suit,  and  that  testimony  be  introduced  on  this 
subject,  but  that  plaintiff  would  not  permit  the  same  to  be 
done.  After  plaintiff  withdrew  from  the  foreclosure  suit,  the 
defendants  through  their  new  counsel,  after  filing  the  necess- 
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hiiirjMifl    ^j|iiirml)>iiii   iiiiiit)!    cii  Jiinlovfii    »i>»jod  iiiei'.  >  .ii» 
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ary  pleadings,  had  the  question  of  the  accounting  for  the 
rente  gone  into.  ; 

It  woula  serre  no  useful  purpose  to  further  dis* 
CUBS  the  evidence*  Suffice  it  to  aay  that  we  hare  care-* 
fully  exaiained  the  entire  recordf  and  are  clearly  of  the 
opinion  that,  regardless  of  the  intention  or  motive  of  the 
plaintiff,  he  was  in  a  position  where  he  could  not  properly 
protect  the  interests  of  the  defendants  in  the  foreclosure 
suit.   The  rule  that  an  attorney  should  not  place  himself  in 
a  position  where  he  may  be  required  to  chose  between  conflict^ 
ing  duties,  or  he  led  to  attempt  to  reconcile  conflicting  intex» 
ttBte  rather  than  to  enforce  to  their  full  extent  the  intern 
ests  which  he  alone  9hou?Ld  represent,  is  a  rigid  one.  It 
has  long  been  firmly  established  that  an  attorney  cannot 
represent  conflicting  interest  or  undertake  to  discharge 
inconsistent  duties,  or  undertake  any  adverse  employment, 
no  matter  how  honest  may  be  his  motives  and  intenticns. 
People  V3.  Gerold.  265  111.  448;    Strong  v^  Internatioaal 
Invest.  Union.  183  111.  97.  It  follows,  th  refore,  that  the 
court  erred  in  refusing  to  instruct  the  jury  that  the  plain- 
tiff could  not  recover  for  services  rendered  in  the  case  of 
Levi  V.  Beadlee. 

The  judgment  of  the  County  Court  of  Cook  County 
is  reversed  and  the  cause  remanded, 

RSVERSSD  MD  REMANDED. 
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I.A.  61   ' 


mus  fmmmim  3^mn^is  e*<i(amm  4«ii¥«r»d  tii«i 

opinion  of  t^«  ooMiri* 

moi^tmrm^  in  tint  @ii«liM»ari0y  Cimrt  of  aook  ;s<»im^»  i»  3r«iYor  ^i' 

«ii|>iM»XIoo  for  ii^ovioxMa  ixijfwrXflHi* 

ip^  ti»e  i»^»i3fl.««  wttotmlRwd  wer«  the  rooult  of.  «n 

«>ino».i1ii»>iilt<rt  &t  faring  Vallci;^,  lilinoie,  "vkktm  -»a«-«i*^a^o*t 
iflK  was.  ili«n  ibliout  i}laot««ii  y#X(.rff  oi4,  «-««  ^ek^\u-$^  «iis  a  —at 

lAHnestao^  ti«  oould  a^t  i^rJc  etxitd  returned  to  tiio  ^ti^tt  of 
%bm  BlMfi*     aSmvkX  itl»o  6*«l9Qk  ir«i-tf%ir-tBe9>fti«9,  h««  %-i%otliw 

-wilH  «*orr«n  othor  waul  woro  boirig  hoiotoA  fyew  iho  .^o^^^a  to 

tho  «urf»oo«     Ao  tiao  o«#o  *«  «*«fcefe  ^to^ao»  »o»«  boAwg  Jsolwto*" 

rooQhod  th«  tOF»  i>fa«iy  »»w.yjfc'iwie-^fco----gta5r--iiff---imt^^      «»--fl.|>», 
/  y ■■'/.'■  '<' ' '    -  .■"■  / 

UM  or  four  foot «  i«i*ok  oaaMWt,  »i>4- 'ititiioT. I.oo  to  f«lX  "iioeicwaTd  onto 


tlio  o»eo«    Tbo  oii«Ela«oy  icmmrtwg  th«fi-|w>iyfr-y«o-ity»yftogt  isstotf^ 
latoll^.*row^Ht  it  ^aok  up,  «Mid  imni<ihiiO'i*t  loft  X«g,  irtiloh  09B» 
textdod  OToar  1Iei<»  e^g^i*  ooa  oauiitht  tootwoea  tiio  oo^o  «i«d  tho 
laoftinp  idatfowa  oudi  w«»  eo  orufthod  that  it  woo  noo«att*ry  to 
iiif!^piutAto  it  about  six  inohoo  bolon  tho  oirotob* 


'  ■  'a    ■ 


■■,m  tan 


nv  ,)ffie*3oi. 


roT«rai.(il«  vtror  ia  aamltting  wx»ert  t««tjj»«ny,  as  to  th« 
proper  m@th94  of  cp«r»tiiis  the  xcia0hi-i3«yy  us«A  in  hoieting 

ti3m  mine  icn  wl'iiuh  HppeXl-»«-'Wirtt»4  was  aliout  369 

iiM>-«<orf»iW  »f-Hfeii<r-|ywiiw#  •MAelr'^rectJLy  ev«T  t}i«  shaft  'sas 


iMaAjtssj^w|j|J,.,..lat«b«^^  in  ■«»-' 

t^ftrt*     Keer  t32«  t*|?  t>f  tise  tcver  ts&e  &  i;latf«rstt  knowc  &,«  th« 

filiey«  the  3aw»n  irftiad  get  en  mtii  ttf  tim  cagee,  irfft-  gaiwgHtnf-iWiA 

(WMwtag  Bttt-^::g<riSiii^-^)gikM>»    %«eh  t*«i:€  hf^«i  titfo  fl.i>oz>8  or  d«oks»  ^ 

0»«lr-«®^'---i!mtWll3r'''iw^  Witt  out  th« 

lower  4<»ak*     fhe  ei».®«s  l«^^'•^»l^♦•^«94--s»««^^"Tt^^t* 

th9  top  «f  th«  %»wxw  wi»r«i  t-*^  jmll^T  lA^tttlK,*    Ifto^  e&go  wm» 
«aMip«»d«^  in  t»iw  "»iMMM  Vy  e?.  ete«l.  octblej     tl^tBt  iiilrifcw  pmi»m1 

pwT»»«^nt  tc>^  »»»i1iMlf*i»ftT  ^iMNf^f 'ygawtit  wa«  ^tKSut  ISft  f««t  f»*^ 
tke  towior  s'>J!»d  in  ^  •epjjrat*  itwildlrtiE*     'tot-^bt'  'tiiiA—  w  th« 
o».M«(i  wp«>«  wouud  nro naiad  %  Irust  mb«ut  slslst  f9*t  in  dii»Mt«r« 
In  opponitt  dir«9ti<J»»,  ««»  f»»ii>-m1<>ya  wti' '  gat jfinwn  litlot^ 
TJvn  dr«Bi  *a»  <3K>!an«ct«4  vitte  th»  engine  ajfed  .^tartyiwriy  vtMn 
pOTWir»     At  .it  r«wlT«tf.  v'n«  e»|pi  wa.s  Vrou,<jht  up  froja-fclie  mUn 
•M  t*i«  otber  loiP«jr*ii  4w<NP«t«t  sljeultA^vousXy*     Tlj«  •nslno«r 
•to©*J  In  fyr-tit  of  vn^  dr*jctt  atrjd  ^yontrs^Xled  the  jaoTe«»nt  of  tto« 
«A0e»  Ijj    Ufii?  iiii»^if^thre?  l»Y«r8,   tb^  throttle,  rcv«r»«  and 
"byaJW,     ?h«  bratot  jBiMiAttg*"t;t'.o-  3t«cl  "banii  jmssing  around 


■t'.oj''..  »-  '<iJ'Jiu*    Jumfa  .'■twl'  Ji 


ikwr  ea»o  iiojit  t   ;v»»«f  •'y  ^«t  '^di 

A —  ,    ^- -w  .  -  .       ..;  •  j-^b  MT 


.jMMMKnripownrr'   Xa  front  of  tJti«  on^inoor  «&•  a  dial,  roquirod 
l»$r  otaitttOf  •Mwu  ia4i0atoa  tit*  position  of  the  Hknv  o&fia»>itii- 
tho  mlwirft*     X»  iMi^liitiott  '^r«  vaui^a  leuuiic  on  tho  flo^o  of  tbo 
Axvm  9M.  tAmt^  on  the  oabloo.     9wm  tlioi<  Mftfti  awt  tao  tti<A 

waton  tthay  romihoii^  th»Hlwiw4tag»»     ftt'  tho  Iwattaia  ♦#  t>>n  olmfl 

VlMi  wuBmr-ynBrtupd- «« -  •-tiji'iwrro.i  aiwMarotoiih-'Mii'Moo  ow  lli»  •Bnqirty 
inl3r-ltrt»-H!«»i4^i^~imt«^ 

'JtHMMj^wttn  woyo  Iwing  faoiotodi  tUoy  «nt4»i:*«a  tb«  attg*  from  tb*  «ndo^ 
two  «lMr«««t»  »»4  otoodl  i»  tiNTo  x«ii|ro,  vIk  ifomi-  in  a  row*     At  tho 
%&p  Imm^ints  th.«  m«n  «M^t)%«  mum  pln,%foxm  ,f^%AUi^t'^9n~«m-'-Hft 
thO""0«icioo»     !in^«r«  wIvtt^iMittrnniie  otofitfi  to  iwld  ti!r^.oago%  ia»» 
ip4HMi?«'(fe<«i»«  ^   iawr»»-»t(^pii  wowM  oliout  oiifhtooA  inohttt  loa^s  aia4 
|Mr«4«at<iro1nn»a  tlio  ^Xatfoxm  into  "^Qm  «dmft^     ^SM»m  wm%  fwm 
»^i§m-^e9T"ma^  9me^  o|i«  At  «««h  mwM»»     Wmttk  otep  iwoighod 
ttlwut  %2fSt  p»\mA»  mi&  foil  out  i»t<3  th«i  oimf t  by  ■wmmo  of  i%9 
own  w«i0^  «nd,  in  a4<Lition«  tri«r«  imo  a  strong  spiral  Bfiriag 
boiiliiil  on^  »toF  '^  tntm  it  ottt^tiwlio  "t*iw  rtHirft»     tko^o  otoiNi 
wore  so  oenotmotod  that*  «ms  th<i  mag^  ttmam  li^*  it  pu«ih«d  thin 
out  of  it»  WH^*     MH^w  tko  tt|»p«y  400k  ImmI  9«^»s«d,  thi»  otopa 
•'mvtk^  t£Xl  trnder  tiiie  floor  of  tii^^at i!^^«n4  wwro  o^in.  i^iahodttii 
Of  tM  «»y  by  tiMB  3LoifiHr  doolc  «md  «iJftor,..ti«lir'#«okHUma  'puMuoA- 
-ASmsf  wott>*  B«at«  fj&l  autoja&tioMlly  into  tho  rttoift  and  Mid  «l» 
os««  «t  th@  Iftadii^*     theoo  »tepo  wer@  x»l9mm*A  Iqr  »oiiiiii  of 
ItToro  to  ttlX«»  tJ%o  oiigo  to  do«o«ad*^];^ilhon  arnvvyim  iRMin  the  oqit 
imo  broufjiht  tr&m.  th«  bottom  to  th»  t09  land  ins  in  about  forty 
8«oon«Ui  «asd  in  about  twenty  ooctoiulo  vIoma  <Mial  wa»  bo<lii«  r«i»od« 
-Wwrnr^^wre'ttour  otiaiiia  attaahod  to  th«  toj?  of  the  oa«io,  «bo 
at  oaoh  «Mt|>w«y  iiy  jp^wj^*^  ft<>  iKhi  Kikt  itixtt  oBgo  mfuo  attaohod  to  tht 
otottl  (»ibl«»     lh»»m  mm  >>oo#' fifth  OhaAn  wjilioti  oporatod 


i^ivff 


4   H'^u^aa 


.^f.w.>     wai'*/4a'* 


^rtS  ft;.*. 


0  «ff;P*«t  i:»f  ftfl»«»'s*Ji--'-<  'f'iffw  'i^i'S^a   *>*• 


•i44aiit«<t  that  Ui>«y  wty«  bmXA  out  ve  lone  as  the  eftbl«  was 
t«tti*     Th«  iastiLat,  lJi'iii»Mi»  Xh9  Ottt)!*  ftlsok*a«d  th«a« 
•^ttMmmmtmtahom  would  stop  the  «««••     Vimy  were  4<i«i|pM4 
to  oportiit*  la  Mum  th<^  Oft>>lt  brokv*     VIimb  th«  ala«  ««• 
iMln®  Ojj>«»rftt«d  thmre  wor«  %«o  istii  on  Xhtu  %op  ImjoALn^  knvva 
ma  th«  top  o«i||;«3P  and  hi»  Mieistf^nt*     C^*  iKP'^tdMMMi  atoo4 


ffthwr  ^au»t»tr q&ta»«  auMi  epcvmtwd  tl««  HNr  l«nr«x>»  -wht'iiH  r«l«Mi«iiH 
th«  Btopit*     (jn»  l«T«r  vflts  on  th*  ni»rtM  aid*  tuidi  crno  on  tJ&« 
•ottth  Bi4«,  imii  tli«|r  oip»9x«t.«d  tos<»tlwr»     7li«r«  «»•  «l«o  s 
lltitto!^  OB^or  Mcta  hie  as«!i«iitt«it  «mployttd  «it  th«  bottost  of  th«r 
filwft  n^e  took  mmty  ^aurn  oft  hM  put  10tt4«A  onott  on  tho 
Mi4|«8.     fh«  Wttota  «R««r  oowiucii  a&ti4  with  th'R  top  oa^or 
An  goftiymag'^to  tiMi  stowing  of  !>;«  oa||;'<^  wny  «wnt  tiawn4»y 

Mi' 

«ijp(&lii  iribd4Sk.jiM#»-~|iiv«i»  lay:i«>oiaiiii"i»f,"»  goUK  or  boll,  th«  top 


«UKg»r  twpiwB  rQO«iving  tJtxo  eisxml  f»«rniHiiik«r-%«lSUMi  that  oil  was 
r«ii»^«  would  •i.i^nalthis  onginoor  by-«.omMi  of  a,  gong*  Tlao  top 
iNibffor  alM  teR/A  m  opofiking  tul»«  rvouiiiiig  to  tlio  •aKlno«r*o 

1SMfSr«  let  *  4^55^^:49*  **  *^®  teatlraony  p-«  %o  ^s*ietl»wr 

til*  o«M|«  lot  wfei lir«^<»M.«><  wmo  b<ili3g  %3'ou^t  tip  f»'<iii"  tlw> 
A 

HittJUM  j»t0|»p«4  l»^Oiif  or  £^^:Ove  th<t  ntcpci   awnw  UT""tHHi  wltuuMO— 


..wur^t^tMlMg  in  tho  e«»t  row,  th«  third  tma  tron 

th«  «sw|jlik*     ?Ho  f irtt  ji^  ««oo»d  ^K&jt  in  iMioh  row  oti^-iipiNIi 
off«  and  tm  TTiJiJ'il^ESj^iiwr  i»  th«  act  of  doing  «o,  thn  oag« 
dropi,>«il  kt9TnMHHiHr»^f<Ntr«#M4«     th«  asoginottr  •<■«»  ky  liwd  riwl»» 
j«^B--^rt^-■t5w■'^a3PtW' that~--t5^  -watf-'<|-r?r5?pt«!g--«i«6  taBn«?dl«t«l3r 

rev^rood  his  onuioo  and  brou^jtht  tko  oa^o  k>a«k  up.i 


SAW    oJjc/AO 

•u^/   bmvminmlm  0laM9  mrUf 
MjQt<t9«b  eiv^  ^xir      «»]^«»  «t4j 


tW 


■■'.if  lyp '?^,'  •"tf'ffig— --.ryt  a^T.' 

•CtOO'X 


'^    Th«  •ii«[iia««r  t««tlfi«<l  %b»t  ftftvr  r«o«lYing 
th«  mignal  to  ht>lot  th<  fft  h«  «|)pll«d  the,  p4:*tr«r  u^til   the 


«HMS«  had  ft«oond«d  about  ISM  f««ts  4»)mMMi«. -fiMi  ehut  off-Mi« 
]N»w»y  nuRr  penaitii^ath«  «tt^«  to  06ta«t»  or  oporeitQ  Vy  isoBontiat 
«n<)   U%«  eountttrlaflLLiuQtOtt  of  Urn  0Ui.^r  o«i|;,o{   tlmt  vn^win  -tlw  tw^ 
-Atoentoy-wiftiwwal  th«  aa|E«  ime  cut  tho  top  landin^g  h@   Uauir  Hir- 
r(iYezw«^RI^Bmr  laut  440' wot-'Wpyly  arW(y-.»<»«a»»  tmd  did  not  i<B% 
-WB  th«  lnrAle«s   timt  ho  haA  op«rat«4  this  online  for  a  niaslHir 
of  y  mrwjt,  ami  winwiy  in   t^f  .imna«r.     Me  ««yi  oolloti  ao  « 
wltnffis»«  for  i^i>jy<flEl^wi»^«a4  i^«tlfi«d  on  aro8»««txastiimtioa  that 
i«  ^0  o|>«ne«ti<HKi  vf"  the  ongino  at  th'^  tltm  in  qu«)stlon,  h9  ufod 
tai«  1>«iit  Jtt(k£»Mittt  to  4o  it  oaxofully*     ?he  witness  H«ilogi«t 
gaT*  &i»  o|>iiti<3ii  aa  sm  ax^ert  an  to  tUfx  pv&pnx  naumer  in  lAiiOh 
the  oaglaa  (ih«iiad  b«  oji«rat«d»     He  testified  tliat  h»  >ia4  opay* 
atod  t^iis  aa»o  anygint^  aiMiMl  ai|^t  jraars  heftarti  t^r  a  yortpel  %f 
a«Tea  da/a*  and  aftarwaurdti  for  a  short  timt]   lEmt  h«  had 
aarkod  foy^'ths  ai>ii>saiiilimi»  twaaty^tlii^aa  y<M^  !a^R<&  ^9  *VM 


ia  its  WB^Ojr  oparatiais  %h»  m$m«i  htwi  of  aayfesina,  ^ixliUuu^ 


Ea  waa  th^m  s^oxmittod*  OTdr  el^Jootion  or  aii>»siiasi%» 
to  »lttt«Hi^«Kt^l^  liitt  opinion  if  tl3@  stops  wav«  not  undar 
tl&a  floor  of  the  Q&8a«  tbt«  ravarsa  thrown,  imd  the  braka  net 
appliod  the  oa^a  would  djro9,  and  that  ^  prop  ax*  tt»thod  of  opas» 
ating  the  oagiaa  whan  tmn  v^rv  baing^  hoietad*  aft«r  tua  oa«;« 
had  ri^aahad  tho  top  landing;,   tho  poaar  shut  off,  th«  rirfTfmm 
thrown,  would  ha  to  apiiijr  the  hraka  to  pr<rvaat  tha  os^a  froa 
Aroppinc  should  tha  atopa  not  work.    ~f 

AppaXlant  axKuat  that  It  was  ravarsibXs  arrar  ta 
adnit  this  tetttlxoonjr*  far  two  mnfMnnt     (I)  that  th9  witaasa 
was  uot  proporijT  (tualifi^d  to  ta@tify  as  »n  axpart;   (S) 


•^^^^^^^^▼^^-tP^W     T^*^ 


mimmmt  x^ 


>**»  AW*  TW' 


•*;> 


1^«t  th«  4tt«»tlon  «■  to  i«h«th«r  th*i  br«k«  vhould  httT«  l»««ii 
i!«P9Xi«4  «!)bii  t«»^  ft  Aul/Jflet  tor  «x&»rt  testliiiOf^,  and  th« 

OI»lnli>i;  of  Hoiloglei  nrn,o,  «]»,«r«sf «>?« ,  {«.k  Innurlca  of  tk« 
X»]rorAao«  of  thi»  Jvury* 

We  tMidc  ih«t  irltattts  mmii  «iuf  fitflttttljr  4|M«Xifi«4«     X» 
iltftfltlon  to  His  ^rwwl«<Ml(«  of  th«  jMatrUoular  en^tiao  aiKl  hie  yoow 
of  <ix}ii»i*l«nao  in  oportttlnit  th«  ■«»•  and  a  siailar  «Qgia««  h«  iM 
I'f^qiuirod  ttncl4iv  th«  etntutfi  to  pemn  ma  taumiiuktian  a^toving  that 
h9  hAd  |>artiauliir  and  t^ohnioal  knewXodi^o  of  tiM  «n/sin€i«  ftnd 
»i!s.oblno2*y  ua»d  in  «>p«r»ilis^  oonl  iialn«»ff« 

Alt  %t»  lk#  a»«i.r4d  r«3»i»3'a,  it  «l«ariy  appeiarw  t>mt  tho 
WMftd-noary  »*>«<S  in  **»«  op«r»tia»  of  ■Uifi^  «a<g*  '•ma  QijiK??li'«»t«d 
«Wd  not  sjii^Xo*     «?0  m^miat  mnjf  tJatt  tJs«  quepftles  iifti«t}»«?r  th«» 
t$g9i^«  iwuld  dacoi*  wtt^iout  ti4«  a$>j-llofttioa  of  tlie  T>ra35«  waa  a 
»t&tt«r  of  isfummn  kimvl^'d^'^  ^^aad  th^ri^fore  pXaijsi  gb,.n(*.  op^ii  to  ttitt 
4\ttV»     i»  f««i  t*is5  v»|>  ©«H£«Kr  ^c  1a»,d  yswurc  «f  ftx.p«rieiaca  did  not 
Sawnf?  IjhiJi,  ««4  «ij^i>*llaQi*)e  i5oun»«sX  ttate  lu  their  ^ri«f 
tha*  tli«  am<ml«i«yy  isfafcis  *s»©2rc  ov  l»i».-5  ftcaj^iioatod*.     ihejrit 

iiit«\li0ilii««  opinions  of  witnttissoo  tm^  he  vno^ire^*  '^illit^ 
Ix  MiilJL*  ^^^  ^^«  ^^*       ^  i^A^*^  ^■^  ^"  d«eo  of  @o)m^^g 

m,  buoincsit  vith  whioh  tb«  orAin&rjr  irMiivlduaX  ia  »«Xdoa; 
fwaiXiafa  and  a  jiuy  of  »i&«r»  in  th«  triaX  of  Uiit«  dNftSw 
aotor  of  oau&a  i«  aX»ost  a»  iispoosiMXit^***     fhie  io  ^mpeuit.Xlf 
true  in  Oook  iouniy  «-}i«ro  tls^ro  (»x^  »o  atifiCffi.     It  nXno 
appocore  frua  tit*  fooord  tUat  ap9$lIi&nt*B  ooujr)ii«X«  s^n  orosis* 
iawttiiiaiiOR  of  ib«!  «xi|;lao«r  ia  olxargo  of  tho  woigiito  at  thft 
tlao  of  th«  Rooidoiitt  and  idto  was  aaXX«d  as  a  «itn«fte  for 
th«  ai!»p«XI««,  aalc@d  tho  foXXovinc  titt«stio»i     "in  doing  th« 
work  thai  you  then  did,   in  hoisting  that  oaat  oar  up  ta 


S««m/  my ii  '  (iB   9^% 

",  »tf,....i.v 


*o«  JiH 


t»t    •rt.'.:_-      .    tUft   i^XI«»    MhW    Oi*»    fc»«    ^.ff»    t.J 


to  the  %o^  Kjaci  Aom»viiH{  %ti9t  «th«T»  <L%a  jrcu  ui&o  ycur  liest 
4u<Ufifi:«9!nt  ujtict  yoiur  l»«ii1;  «xp<Drienc«  t«  do  thnt  ouircfull/^ 
At     X  uara  4i,A*^     the  ^itnettn  h^va  tftttifit^d  Vrix.t  b«  £14 
net  ttt^e  Uttt  'baritko  et  tt^*  tint  of  t^io  •u:ci(ic7^t,  &i3^  th* 
qa«Btion  a«lc«d  t^  flkppeix»jnt*«  wvig««l  «l»tsrly  9s<,l,l5  fojf  hi* 
•pinion  as  to  ^iieUMtr  bo  o'^'ywst^ii  the  •ngln«  Ir*  t)i«  fyojjjr 
a&imor*     Th4»  wa<  Iwjfojr*  tb«»  ^rlta^ae  ifei?.«oi»t  Siasi  t*»41iri«d 
^nd  ohows  oloarly  that  i*^p*?llant*3  co^jnaal.,  at  this*-  tin^^ 
oottftldl^r^d  th«    »ttb4e«>t  on*  on  tiealnfe  cp4?tlt>n  nviilsnos  asw* 
projpttx** 

to  Apvl^y  ^<»  'ia>r{Uc«  MiSii  to  ^iah  tlte  teetitaoin^  ^m^ln.i.n'^d  nf 
4i4  w>t  i»|>ply»  ana  the  «nrcry,  if  mxy,  i»  J*»t  t3i'?!r«f«r«  grciiiid 

f*»  t^ftv*.*-**!.    In  ttie  oatt«  of  jgaaftRx  £t.  l^wraMll#.  i^riO.  «yj3&M 

1^,     afiO  ill.  »;fe%  tin*!  oovrt  wagf,  ^•227?  «Tij<»  ehJinctXotve 
Made  to  thft  inots^otionit*  aa  w«>lX  as  to  those  ru}iae»  <^'f  ^^ 
oouirt  upoA  the  tkAmlamicn  &i9d  «Ko2.utsion  of  evid^-nce  «4d<!b  row 
l&t*  entirely  to  th^  0ts».tutory  oouste  of  tho  droloT«.tioc«  need 
not  W  ooiafii<l^rod«  since  is  our  opiniott  the  Svkd^»»n%  l^elov 
any  1ii>  auiit»ini»d  upon  t>ie  ewamon  Iw  c^unHu,  sinii  in  t^ii@  ytim 
any  »rror  thot  usay  h»v»  int«nr«fttd  tH«t  !?nl,y  «ffPotx  thf  vi^ht 
ftf  r«00Tory  wul©r  the  ftftt^itjorjr  «!®iwts«  i«  net  raf»tf?rl5U.t* 

^p]^&Xliit.m  ittxx;  aontondA  tl3«t  tlio  4u4g^aont  is  «aco«*« 

«««»  ii  <»4»«a,  iAi»@r  oarniHis;  ^froia  ^^«CH}  te  #iS»«(t&  par  U«iy  viki&n  b« 
«Oxk«»di  Uusit  J3«>  ^Fo7k«a  «i«Xy  ij4i«m  tiiit  mixM  wsui  oj>«r&tod»  •dsioSb 
mui  folmut  X6C'  to  JiOO  iftM^B  £}«**  ymurt   iiiau^t  «iao«  thd  aooxoent 
•|ij^ii!il««,  mi«  is  ja  |r>;iuug  »aa«  jjmui  t»akon  a  oourso  tn  the  hicA 
■oi«&vii   thtiit  hMf  i.A  i»m  bettor  «iSbUl;^p4^4  to  Mtjm  x»ro  than  if 
hH)  ^j>4  avitbiim^A  &»  a  a^cMer;  tu»i  )ak«  luia  iiaa  a  K»oa  jr«ooTeaE!y 


i  amis  !»t«B  c^CAt-  '3$s^i*4  ;Xj<»^i»« 


•ad  (to««  not  tt^j^oaa*  to  )uiv«  •ufferttit  Kfter  th«  wound  h»al«d| 
tlifti  At  th«  X93»X  rftta  of  int'^root,  th«  Jud«iB«mt  vould  pro* 
duo*  an  inooiBO  of  aWut  tvioo  what  »pp«llo(>  would  ham  mttmt4, 
tM  a  mlaer,  and  at  his  deftth  th.«  priaolpel  would  b«  loft  to 
hia  d«»o«ruUmt«*     Appolloo  aufforod  a  vory  sororo  injfury* 
It  wao  nscouHtay  to  ttajj^utate  Itio  loft  log  aliout  eix  inobeo 
%i«low  tho  oxatoto  and  ho  teatifiod  that  at  Vm  tino  of  tlMi 
trial*  i^Ui^  vaa  Aoro  tlMA  tkroo  yeare  ai'tor  the  aooidont^ 
lio  otlll  8Uff«tr«d  pain  at  tl£a«;o*     Tlio  amoiiiit  of  daao^^oo  for 
whtali  re(»»yox7  May  bo  Imd  doiponds  upon  the  olrounat&nooo  of 
%hm  oaoa*  and  Is  not  a  natter  of  tnathataatioal  oonputatlon* 
4ppollo«»  «a»  a  jroung  eaa«     Tho  daaMMSoa  auiHy  bo  largor  thoA 
would  haro  boea  ouotainod  a  few  y«  aro  rnsfi*     Vo  c^innot.  howi* 
oTOr  iMi  lowiadful  of  th«  fa  at  that  tho  noaey  valuo  of  llfo 
and  hoaXth  io  approoiatlng  and  the  wumlBg  eapaelty  of  monojr 
otoadlly  dl»inl.o3%&i^  during  r«oo8t  yoami*     Without  dooldiDg 
whothor  th«  asaourat  io  laraor  than  wo  would  have  »ad«  it  tnA 
the  roaiM^aailnllity  boon  ouro.  w«  think  it  is  not  oo  oauMiooif« 
ae  to  xoquiro  intnrfoje'enoo  on  oudr  part*     Tho  Jury  wero 
properly  inotruotod  on  th«  aubjoot  of  dainimo«t  appollant 
tea  had  a  fair  trial »  aad  ao  ooi^aint  ia  »ad«  that  tho 
ossount  of  the  vordiot  was  tho  r#ault  of  {matiioa  and  pri^ 
Judioe*     Tho  jud^iaoat  of  tho  Suforior  Court  of  Cook  Comtty 
will,  thor«}fer«t,  bo  affirmod* 


u;^>  39I  ^t»I  alii  »tAtv«i^u 

c.    «d*    *-    *  ■■•*  •  »•''  ''t^t  M(  Us*' 
.....    ......1   ii$  Vif   ■    ---  '^'*'**    ■'•"^••* 

t<)l  a»j|iyii»ft  la  #iu;aflki»  •<('^  . ■,   ^..  ^ — « ~ 

Aiui  il  »IUK%  evjuf  l>.tkM>  ..  iMtfOMa  siU  %«altMf«r 

•flta*«M>   M    JOf)  VV9  WMI4  tSt^Xitfift£r04i« 


Sift  •*,  fl.S4MI« 

%mt  mwmt,  m  Ainiiii««l«irix     ) 

«f  ibt%«i«u  of  warn  ufmtm,     S 

\  j  S        mman^  coort. 

int.  rst&im  nmSf^  A^Hlrw^  t^  «lpliil«nii  »t  tho  •ettri< 

ri^^VMa  ©f  »  Iwiipiwl  ««»iis«t  It  far  t«,SOO  rMisv«r«« 

♦f  milt  Wi0.  l«®tiiJ^  .7fT3»«  <»•»»'*'  iaftt«rt«i,^t»  n  iftHjw»<iiw» 

tlnn  iff- tilt  iifff^  «t'<^  |^'»  foXlowiit  - 

tins  «i««i4«ii%#  tJa«^  »»i3iifewii  t«3m»m»-  fiir.;i||i  tt|ii|i>lUntTw 

tfet  HOT  ill '»gUB*-  tywi'le'te-tf8.»'-iwg«rfefe-'t»qiaBt  'ti'Kgte""w»y"^JU> 

ii^v-tmstm^'^^^^m^^Sm^    In  ««iwifteil®iB  wlt^,  the  «y©»«* 

iitr^  ««rtt  ««iit  ««--4li«  (Miiftii  9f  title  vmit^*  mM  "xihrn 
mn  &pp&pimAtjr  ofr«r«4lt  w«re  ewist  %ft«lc  ©f  the  ciiivli«Ulii« 
point  ftaA  t^Mi  £ter«»«0  to  tlit  i«rtli»1»aikA  tr^lc«  ^t>4«^ 

4ifr-     Tli»  ivlABiMitt  Bhiiw  -4lMKt  £fti*o  eonatftntlr  a«9tisK3l«.t«d 
fti  tb#  t»irisii»l#  «w»3  «feAt  itt  ©r«i»r  t©  tr»n«iP«r  ttejBW  %<^ 
tit»  ffiiortli  TwniiiH  trarit    >!»nd  to  Mnntn^  thee?  •«  »«  to  i^ 
tiMB  ««t  In  tlitt  «iNtor  In  «hl«lt  tl^;^  »nriT««»  th*re  wm 
a  »»»»'  »t'  tiiw  ©«riR»t»«t  iM^lrtniF  and  «wlte1ii^ 


%\  -jtu 


MMMAJMf 


ing.     ^'"Qr  Uiit  Mill  pMi  ij.  Ill*  wwk 
vft»  Aon«  tty  th«  notonMii  vnA  eonA^etora  ii  but  At  nwAl 
iiiMfi  It  Wft«  tuniiiXljr  d<me  by  two  iiwitehi(»i>t^.«h«h  etteea* 
eftry  t«  g«t  out  en  ttawiy  m{jipninil>iif »  th«  eiur  «r«w  ftsaist* 
•d  Mrtn  lit  »Md  tint***     In  iiWlltllKII"''u»  'llti '  irwiiliHini  1l^«n 
Vfts^A  »tt|MrTiM>r  er  ^tftrtttr  wIjo  had  o««Rp3.«tft  ftt^tee^rlty 
evor  th«  eartt  turMi  JriKjuai  at  %ti»  tvr»Xwim*     ?!l«hom *  -yiit^ 
h»id  ttils  poiribtjraii  »t  ttai  tltfi«  «f  tls«  &«ii^«iitf  had  b««n 
in  tlM  •apley  of  th*  ttiwpttny  abettt  tw»nt:r*fotir  jrtam^^L. 

rrrorr 


wlio  'WKw  ft  •««tdtM>te»r»  ikfA  mm  sotetdt*  his  fwtiirfMiii^-M*<»« 


««t©rram  w<wst  t©  »  iwn«b  r«wM*' "' At  iiiiir-tMrty-®«v8*i''-''T7^'t' 

vhsftmAf*  "Visum  M«&«»rB  jt«w>f<>:;«iA««  n«r%r  tli9  sw1.t«h>  4lMk. 

l»»'%<dr.ft»l£»d  .liiflari»l»»-^'tw»^''  44»ri[aM„  madl  Wbm  t©ld  t't»t  It 

iil»"^«rlx-ttiIriyHiiwm  "lAlife "  w»''irll*il!i"'iniittHirt^ 

loaviiig  tint*  muatk9At  *It  t«k«tt  a  good  smn  te  g»t  imady 

in  »  r.lintt«»*  and  panaod  over  to  tho  north  end  e^  hia  oart 

vtilolt  had  |iiat  b««n  enlioliad  fr««  th«  ooitth^^bmmd  to  tha 

nortti»b«URd  tr«Mil:«    THara  ^fvao  only  icoott  en  thia.  trael: 

aonUi  of  tha  avltali  for  four  earo,  arw^"eiMltiiii'a  oar  sada 

*  ^ 

ttoa  fourth'     Tt  waa  ®<i«ip|s®d  with  tw®  trollay  poloa,  and 
lia  af>p«r«ntly  lasvadiataly  ipiilled  iKmm  the  «n«  at  the  Viorth 
and.  |«r©|j«r«tery  to  atartlngt  alwost  Snetantly*  ha  ima 
atretic  and  tilled  hf  anothar  oar  whioh  vae^  balng  opavatad 
by  ©n«  «^t  iha  awitafelng  arawt  tfeia  oar  foll^wwd  5f?^e^»ulro*a 
aar  oloealy'  anfi  vac  intotwSad  to  }fi»  t«>as  aouth  on  tbo 
aeuth-betmd  traell»  but  aa  the  evttah  ras«lnad  ciptn*  It 
oroaaad  ewer  to  tJia  n©rtb->'bound  traa^  with  th*?  unfortvnata 
raault  alraady  atatad*     tha  evlteh  In  onaatlon  waa  «|»arttta(i 
by  a  Iwar  whi^,  In  Ita  ordinary  T^fjattlon,   laft  tha  traak 


if.' 


«fNMi  90  thait  B(»ttJbt«lMK>nd  oars  "fmAA  umitimm  •tmlibi  wi 
MNitbl  «^«n  »  ftftr  «M  to  1»«  t»rlt9h«d  t^  th*  ciorth-tHMnid 
tnMlky  tti«  l9V«r  wae  rftl»^>  aiMt  i^«n  reloinsedr  f«ll  iMMk 
itk%»  it*  orliilna.1  ]^eaiti(m-     -^n  thm  ^99m»l«m  In  cttxeetlon, 
tlt«r  f»iArier  %mmI»  kiit£««lf»  mlstt^^  th»  hstndl*  ef  the  liiT»r 
for  tlie  pv(tp0u%  ®f  pwmlttlssf  i;;e§«lr»»»  e«Lr  t©  «r»ef  cnrw 
ie  tim  iwrth-hmmA  ti««k»  pirtpiRr&ie^rar  i<>  l«ftiriiig,  trot  f«»r 
M»  own  ^^^&«t«r  ««•«  <&r  o©i«r«!fBi«>.|5i«« »  hA<J  »ll|»ipiM!  a  blo^k 
vndsrne'Atti  the  l«v»r  for  tlt«»  |)«ii*|»«cf  <;i^  Ibc Idling  tlw  »«ii«li 
in  T>iA««* 

'"'5:.e  «=oat«iFiti«wiii  |ir®«i#isl««S  <m  b^^half  @f  ari-pellant 
K^iote  w«  thlnli:  i%  n«»«6i»«rF  tte?  ^xwrniiiiio  &rd  tta&i  i^e'^-tAr^ 
w«s  guilijr  of  oetttrllstjtory  tMigl$g«iso@f  thmt  K1.»her«  w«e  «©t 
n«l^ii<»iii»  lo^i"  «i^  tl^  B«lt«taEaft.r^  e|!N»ir&tlng  th«  o»ri   tl»i  if 
«i^«ir  ©r  Is^tlt  w«re  Tmi^i^^mt$  l»«tfe  w«r»  tfs«  f»llw»'  ««r* 
vttitte  @f  t]i«  4S«e«ttiK»4<  hM  ili&t  the  eiHspt  •rr€f'<3  in  r«ilin|^ 
OR  liuKt?i@eticHi»< 

th«  •Tl^efi##,  ins  <?iap  ©piwl©n,  elimrly  »tJ«tftiwe 
t-h*  liary  in  th«ir  «®Ti«lM«^l©a  tii&t  s.f«t-wiwt  mmt  not  frailty 
«f  ^©ntrlbutorjr  tSi»slif»iQ«fi.     c«  thin  point  It  i»  »lg»tfi- 
iMU^t  tl»L%  Me  «ar  fill«il  th9  «!«««  lMiiv««ii  tlM»  rvitOh  ft»t 
iih«  r«imlaiit%  fioriicm  of  %h»  w&rth^lmmM  irt^ikt  it  "!«»»  nett 
ttair©far«»  t«  te«  «3r?si9«t«nJ  tfeait  ftfi©t>^.«&r  ear  iwtsild  !»•  •Trltete- 
0&  et«t  liit«Rti«iiAil|r  3  &nS  ««  Kict  k»iftw  timi  t^  etArter  ^n» 
nimr  iM&  t^viUiH^,  h«  b«d  tm  r«»ai.ftfl»it  to  l^ellc'TO  thftt  a  oar 
vmM  fte«id«tit4ill7  t^c  ftwttolstod  .^ercee*     Tb«  lalNnroc!  orfpn* 
ffiont  liy  '^loh  ooimool  for  ap|i*Jl»i]tt  &tt«w|>t  t<s  ohew  ooii* 
triVtttoy|r  «isi«:ll,flr«iMi©  «««rn  %&  \m  te  be  eRtlrely  irHhout 
KOVit* 

A«  to  tlM»  o«oa«iS  9©i«it,   tisoro  w»»  (uarl*  .-^vi- 
4«fMio  fro*  wtiioh  th»  Jtjry  ©ouJd  ppoporly  e<molii<5»  that 
BliAmra  haM  boen  guilty  of  noig^ijiofieo*     t^e  IhhS  ooon 


thMt  it  filled  th«i  «|«e«i  on  %h«  it»rih*lM»oiii  trf!«^  «eoth  of 
tlw  «iwlt«li.     It  mui  f<<|iflftlly  e}>*n4P  tli&t  if  fttHotlMir  Mir 
jMMMd  tlt«  iwtt^f  ft  tt«lUsi«n  veu}4  in»«^lt  ^1«^  «««li 
tlsr^iim  t*i»  iiaf«%y  ©f  i?©t3nlr«*»  tiraiw  i(jiN»s».     A  ftrwiing, 

%hmpf)f*imtt  tliat  i'ri©h««nB  *»«  iii»^ig«wt  «©WR«>t  ii*  any  *»y 

Sn  %h<tAr  hrtet  t©  •»  i«^«itlflfii  ^f  %h»  ftllew  wwrrant  «»•• 

trlt*-.  9xA  t«s  «.  «ettt»«t-i«m  tMt  Iw  vt«w  of  all  th»  cI»««b»- 

»!««»••»  v<jq«lr«  aai  '?''i«ls.#fii  imr^  f»ll«!W  »«rvante.     ■"'he 
«yi<«em«»  h©»«v»r»  •*«»»»  &  iiir««tt  i^il'-mf  tev^imi^l  at 
wfei«h  ©«r»  w«WB  ©iwsitarstly  Iwstfsg  f^rlt-eH,  %Mi%»d  up,  »witeh- 
•4  ci«ir«ir»  «*sa  «tari«iS-.     It  tit  »  «iifct#r  ©f  ««?iiB»K«iw»  >;p<»wl#<lg» 

l*«<3«tif«e  tfit«lli|:«iWt  m»|wBirvi«i6tt»     tt  ««•  "mnlfftntly  f'M* 
ihl»  r»&««m!.  AKNiwig  etlietw*  il^t  «»  pmnsim  h».rtm  ftuthorliy 

T»»t  Ii*N«m  iJiikl  mmth  a^tMrtty  i®  «te«rly  «5*,«m)iw  ¥y  tte* 
r»l«  tiiftti  *i'^;ti&rt«r«  will  Mv^  ««iitr«>l  @v«r  th«  »«nr«««Bt 
of  tftfis  at  tarKlimlie*  4«p«t0«  ^ir^  «ili«r  iM»lnt«  «lH»r«  mwh 
M^l«y«»  arft  » tat 1 01^4 »**  aisA  Ms  «$«r  t«»tiiM»ny  that.  *i 
h»A  «hftr8«  of  theet  ««itolin««  msA  ilioy  ««ini  r«^Sr«d  t«i  de 
iif!hateY«p  1  'srami«<S  thtsK  %&  4^^     t  -^raa  lit  eNif^  «f  all  tli« 
fun)  ftt  that  •r«d  <»f  the  lliw  in  a»^  i!il»cmt  th«  Ms«w«nif»%  of 
iJs«  •ai««"    Th«  tiMMTpiiwy  olasurly  fe«/fl  a  awty  t«>  »««  that  th» 
9Wlt«hlng  ©f  *li«  ««r»  wai  |sr«p«flf  tarpwrvltad,  aw«  H  tea* 
«tityfi«t«f<S  t^at  ^tf  t«  tl«}iQinnf  ii^«>  ^»iie  !»»•«»«  a  vl««»« 
rrltitl'EMfti*     ccnfiwvl  for  ai<^lla»t»  ho««v«r»  teva  •entMidtd 


-•ft** 

with  f;r«»t  l«i£?»n«ilty  tJhfit  &«  t^lfthotm  hlrx»«lf  nil««<  th« 
stritilkf  Mk  ii«t  «»•  ttufti  ef  e  vvittjnwMi  svfii  f»llcnp  •«rv»Rt. 
It  flfty  wit  b*  tlmi  ft  Ti««"-pHr«i|Mikt  mmt*  in  »  i^T«»  mmkIi 

|>*1  fts  to  !»«««■)•»  for  t)%«  iiii«  iMliRis;*  ft  ftllow  »«rT&et  In 
irooh  A  »wr»»  tl»tt  ««  i»#«id«»i  ioi  %  f»lt«nr  »«nra.t!tt  racial  t^ 
tng  fpi«*!  hiss  i!»sllf*>'nii«  «111  «et  1l>»  flMsilmMttliif  i«»»h,  nww- 

«lp«nri»«r3r  ard  dir««i«;ry  atity  «ft»  en«  et  »fel«h  h»  ««i«]iA 

««>%  iiir«<»t  Mmffftlf  mwmi  fttr  m  ffi«nnmi<     It  i^»  l.isnftt«riftl 
utimtimT  h9  nr  ttmrn  mm  ftlftft  preisfM  »|!t««  fhi  ^iiltiih*  for 
»»  fttwff*  ft«  M«0«liNJ*»  o»r  Imi  |»sft«l  rvir  *»*  fiH«4  tbt 
«f«i««  «np!  ^#  n«»rili-^l>«MKi<l  trfti9ilc«  it  wft0  hlB  t^ty  t<»  ui«9  ftll 
IN»ftft€ma%ift  «ft]r«  t®  »««  timt  ««  <»il»«r  eftr  «a@  teiwitfthfliS 
••re«e«    ?I»<hm»  «»»  «Tli«iift®  iPp«r?^  «hl«h  t.te<s  Jurr  o«t2ld 
tjKvt  !lnf»w«4  !iftf3llf!i!m»«i  tm  Elfth«KP«*«  jMirt  Its  faJllwg  t© 
r«B!(9iV«  tUft  liioftlc  «»»•  fftiltug  %»  wwt  Va»,t  \%  ws«  r«isgir»S 
tlw  iisiitftfil  !i«^«isl,r«*»  ftai*  p«!»ft*i,  €^vi)!P;  fttuft  t!t«3*«  mt»  9«r->> 
tftlnly  »»aj>l«  «vt<a»«»«*  fsww  wtifeh  t^m  $mj  offlwH  S»»t»  tn- 
f6x*p«4  thi^t  fet  ii»»«  ftfti^lgflfii  1«  |>«ins«itt«®  the  sf^tmi  ear 

%^  INMMI   t$Sll»   dWit4^»   Im  TiftV  «yf  ftH  t.^   fit ?^m»t«M»»«»f;   in 

t!i«  oHito-     c^n  tfeift  f#iiiti>  Vft  })*▼«  ftimsHlti^dl  thd  «ftf««  ftli»!l 
ftnA  fti»sw»«s»*t  «a<S«  1»y  »0tm«Mil  f©p  ftris»ftll«»t  v!.tSi  grftat  oarftf 
•M  ftr«  elm.r%f  «f  th««  of»inieii  tliftt  %hmf  In  «x»  frtAMit«a»ft 
te  iho  ftlftlK  tlu»t  ;'';lfttiffina  •»*  5i%S«lp«  V9r»  felldif  »«a*w«tc 
©«'  tl»t  tlw  Jfta«t«  1»  tills  9««Mi  Witig  ft  tf'jt.hin  elthof*  tlje 
ftplrit  «p  th#  letttr  <sr  tJbt  f«llow  i»«iiisi«t  rtil«. 

tl«m  tJhfit  ys'miFfts  at  tlsft  tlwBi  "h©  "p^lfj^E  €mwR  th»  nenrtk 
troxi«3r  i>9Xft»  ««i  nftt  satins  ^thie  tlw  tmv^  <»f  hi*  dtttr* 


■werk' 


^^SH^'^Q'^X 


r^f!"* 


H^ms  «■' 


9*  4e  n&t  ttililk  this  i««rUmti««i  letriti  ««riou«  •muilAor** 
iiett»    Tim  •vl4«Mi»  ^cwb  isot  attiNRpt  rigl^ftlf  t^r  ^efiiMi 
fts»A  XtKit  that  Aiitl«0  e»f  9«Hn<hitt«r  «i>A  aotor«9«a«    Vrmt  \tm 
nature  «f  the  oa»«.  w»r#«ivir»  thtir  4vil»»  ftrt  net  ratbjtot 
t(^  ft1»«etttt«  d«flniti«9i  and  <ltTtsi«ii»     Th*  eue««»«ful 
pre««®iutlcm  ef  th9  4ieii!pia7*i(  %Ri«ln«s»  AtmmAu  the  ^pttnattMil 
4i»9ftt«Is  ef  oArft  fro»  tlM  itiwlfmv,  Ami  it  1«  Cfl^leuvly 
ilN»  iisijr  ef  tb«  train  «»!<•«  ti»  eo-e|i«r»,i«  Uf  ih%%  «bA* 
irimfif  tiavrtfemi*  a  oenA^MtcMr  «h»»«  «»f  Imit  Just  %m»«ii 
inrlii^wiS  ifitA  pevittetit  fln^»  tlmt  it  in  wit^An  &  iRii»ii# 

f^9iM»  <$f  itiiing  hl»  ear  »t«rt«NS  tm  t)i«  inntttst^  It  ««•»« 

impossible 

sckKitKdi:  to  tt»7  Ui»t  he  is  not  fusrtewiing  an  «4»t  within  tli« 

iMS»|)a  «f  ht»  dittitt»>     ^^«  »r»»  t)iM»r9for0r  *^t  ife«  ofsirsien 

that  tto«  «rl<S»i»©  folly  ;J\3«tlfS«d  th®  Jwry  *«  ftf>«?iis|j;  tJ«t 

i^:«<:iiilr«  mu»  1(111  «S  miX«  iM»iing  irithtn  tite  ei^ip*  €>f  ht« 

4@ti«»»  tiMkt  h«  «»»  &9tiKig  with  'Sim  ««?•  for  Mb  «>t9n 

i^9dtvtft  WB&  timt  th«  «U!Hiia@Ki  ^pipr«iHMf  %»  ttt9  r»mnli  of 

m»gXl0amm  cm  tJM»  part  <^f  an  implfiiy  fft  tlia  a|itel7-Af!t» 

mho  «aa  net  Me^iifa'a  f»li«nr  eanrant*     Xn  tMe  vi«v  «>f 

tlM»  aaaa  it  is  tamaMMiasarr  to  ««iMii<t«r  UNa  quostioit  of 

tha  n«g;li««:««M»tt  €>t  %h»  switalmNR  a|Nii«tiiig  %h»  ear»  and 

that  ef  tha  r@i9ntl««  In*  «?Bpl«8-yis»^,  by  ai^lMilliuRt*  of  »« 

luifMiiNfttaitt  aarvaiat- 

Ap|»allant*»  aaimaal  furthar  acmtand  that  it 

waa  mtver  t&r  Vem  «fl«trt  t©  give  plaintiff* '^^  ^nf^timatian 

f»8AM»s>  tvalva*  a%^tel»  iia«  as  ff^llemin 

<     *Ti»a  •«t«e*t  inatmats  tiic  Iwrr  tiaat  fifmr^i 
a.  lAstar  atmtem  »utli«>rtty  tjy>©?«  o?»  ■■■■■t  his  «»• 
Ttlayaa  te  taka  aluirga  artdi  aontr«X  <of  &  aartaln 
elaaa  «^  vmAaxnm,  in  oarrylng  en  ao«Mi  ?>arti«Qlft>r 
l9«>iuaak  ef  Ida  tmsinacet  siiah  «wti>le|rair  in  t^iwwm^ 
inft  and  divaetipg  tha  igavanscita  of  tli«  vmn  imdar 
Ilia  aliarisa^  vltli  raai^aat  to  tint  brama!}  af  tha 
bMii&aaa  la  tha  divaat  rapvaaaniatira  af  tha  ataatarr 
aiMl  ia  net  a  vmrp  fallaw^aarrantt  and  all  tlita 


jcxkx^tx 


I 


-•?-«. 


9mmtm$.9  tXftm  loy  him  within  tli«  «>«cii»«  of  hl» 
fttitltorlty  mT»f  in  lttv»  the  ae  «esi«I»  of  th« 
mi»t«r»  isifiS  if  h*  itt  «^llt7  of  a  negliicr^ni  wid 
usaiftklllful  f.xorciiie«  ttf  M«  ^irer  nn<t  AUtl)0rit7 
«>T«ir  tiie  mar  iitnd«r  hi*  iitwr&kt  H  ie  le  lair  tti« 
•ftflw  «M(  iiMRigjn  i]M»  wMi|«r  itiivlf  ini0  piili:ir  »f 

cmnuitl  9<»iit«i»l  tlmt  thvre  ie  no  Mtnillltt  of  •viil«iw« 
iliai  viilitflmi.  »%  th«  ti»»  cf  ihct  eiool#«r»tr  «»«  sovws&mg 

or  €lr>tt«ting  the  i»ev«i»®f%t»  «tf  ii«Qr  iB«m*    t«  •!«  isnaMv  to 
amunM  vith  tstitt  ««»f!t«isti«R}  b*  «»»  1>v  ntl»  glir«n  fttttlior* 
tty  <rr«r  ilM»  mtmt  th9  tmn  «s)t^«r«iting  t^«  ««r  K)M«h  •«imn»4 
M«'»iiii*«'*ffi  A«&t%it  mm  xmi«v  hi»  «hia*g9  ftf«8  »iil>|0«t  to  hit 
ikivmtimitt*    thmr  f«rtlj«r  o^atm'^.ii.ini  «>f  th«  insertion  of 
tlio  nof*«»  *»ll  tlio  utmmiaiAm  i^f®n  t>y  hir^  wlthl«  th«  iR«ep« 
of  hio  »«it}%erit7  9am ^  in  lavt  ttt«  otm^aiinSo  ef  th«  jtmetor* 
»i»A  if  ho  is  gtillty  ef  «  n*^lr,«»t  isutiS  ttB«3rillf@l  oxorolot 
of  bio  povor  tmS  tttitlbcrity  @vor  tlM»  m«m  miAmt  ttio  «!»irif»> 
it  to  Ie  law  tfefi  »&ie<&  «m  thmi0%  tlm  «%i>t«r  Itoolf  ^n^» 
gttiltjr  ef  ou«h  ««^uet«*    Tim  roforom*  to  tofraMtasdo  oo^stiai 
taot  hSTO  %«oii  t«3co»  l»r  tlw  jur^r  to  hikvo  r«forr«^  to  41roo- 
tioeui'  ilvoe  ii^  tfeln  4Hueio»  atii  tho  ftt&tiH)i««t  tlmt  tho  oots* 
!Ba«i4o  glTon  by  Islia  art*  !«  lstr»  tho  oewiistiireAfs  of  tho  WBk»'- 
tor*  io  3»o»«l.y  to  ill«t«trato  te  t^  |t«pT  ho?r  oleeoly 
iao»tifi«4  tfeo  iwMitor  to  TfS1*j  M«-  Tlo«»'prlrolpal .     ■"i^ 
etfttowttit  tiwt»  *if  hd  i«  ipiit^r  «f  »  m<r^ir«nt  ond  «»* 
oltillfia  oaMTOioo  0f  M»  povor  »ia(l  ft%thorlt|r  «>ir«r  tho 
Bjoii  iswi'Sr  Mo  ohwpgo,*  i«  olwrt«5u«ljr  ipro|»or#  In  rloir  of 
«P9oll«o*o  oomtofttion  i&&t  llohora  l3»4  ^oop  fulXty  of 
«  aoflipont  wad  tinolElXtr«tX  ®»orol0o  «*f  hlo  ptmer  »n« 
ft«tltori.tjr  in  tjot  noniiiig  tht  $»vitob«»»  Of»r«tlBg  tho  aiur 
«M«li  ^3flllo<l  Mo'-'^ulro*     Th$!  eontontien  ttukt  tho  liiotn^* 
tiott  4iroot«i  o  fortliot  if  tito  Jurr  fl«»t  thAt  omib  diroot 
roprooontotiiNw  of  tbo  souitor  ^k»o  guilty  of  a  i»Oi|!Uiont 
enoroioo  ^  Mo  i^mor  tmA  Msthortty*  io  mUIo  with  p*o»t 


iHgitnttltr'  %^  ts  fftt|iA%ly  tHMMWai*     Tlui  inairtictlflii  4«tMi 
ne%  ipr«f«t«  %^  ^Irtoi  a  Tttr!Het»  antd  dl«««  oei  do  so  it>» 
pliftdayi  iiK  «el«  panK»M  aaA  •ff««t  !•  to  »a7  ttiftt  th« 

fMi8li^^«»  of  a  dlrtioi  r*fV«s«i)i»ilT«  of  th«  «*iu»t«r  !»» 

hi^Mlf . 

acnwiwX  f©r  «ipi>«3iimt  also  <»%je«i  t©  |!lRlRtlff*« 
liMtrwftiCNGi  wiBlMKP  thirl««n»  ffltl«h  weui  as  fell  cms  i 

^   **mt  «©Kw^  Instruwte  tlit  Swtj  timi  t©  «en* 

tBtlittt®  mDmmt*  Qf  Vm  «tuiM)  3Miiii«r*  fellow* 
A«ir9«iit8»  H  i»  t%®t  «»Mttg!h  1^»t  llii»ir  imp*  enp^c**! 

in  jlelttg  r-^*!^  cf  ih©  leHKO  wet*,,  ^r  in  ttj«  ?*•• 
notion  ef  th#  ii<».]t!«  «nt«rprt»«>  eftrri«4  «m  ¥y  tH* 

tuuttftr>  not  rvjpirlnfS  «e->-9|M»r«Lti<m  «x>  MLngliig 

eA7  Itiftve  IU1  irsfltt«Tie«  tmon  tv^«i-h  otlwr^  %ttt  H  Is 

«ii@i»ti%i&l  that  at  t^  ihm  tt  t»  «lifcln«A  msoli  re^ 
lattena  -i-iffir  almll  1>«  •I'ti^atlT  ©«>»«p«ratlBg 

trltii  f<^Rc-  '  Ift  tte«  p»s»tl«wlar  IwiiilPM&ini  t© 

hsm^»  cy  t^sai  tl^stij*  i^inaitli  4utl®»  ©hall  btrliig  t}Ki« 

into  <ti9h  h%Miti&i  ASttOQietiais  th^i  ^w^  wmf  h«ir« 

vmk  <Mw^  ©tl»r  frewwstivft  cf  pj»<f>T>««»  «»wtl«>r«  ffii- 

WtXrn^^^  ^msm»l  ^tm%m&t  It  d«rt«inl$^  iiiv»»  ci0 '  #rreiMMNMi 

or  nislsftAiii^  diy%«tieii  or  iaprvflsletR*  ^tlo  tl^  latitdr 

$*rt»  «hl«h  ie  t*i«  Ttt&l  &M  «lr*«tti5g  ¥»<:'rtl<tts  ef  th« 

i3fa»trtiett««»  «!,<«(►«  »f,«,tf  *ltte  «i«anRte»«  tl**  gtlt«r*mtiT« 

•enfdltltoffie  «t^l«l&  emat  «xiet  in  «srS«»r  t^  o««.etttut«  a«r* 

v«iit»  «f  tlM  wtam  hmHUkp*  f«i3.«w  &«ry%fit6» 

FlftiRtiff*fi  tn«tru9tiim  intBkwP  «I«v«n  ift   alM 

eritlot»«d«     It  «KMR  »»  feii'mmt 

I     "Th*  so^spt  twiiirti«t»  ilie  ,twr7  tlto»t  wl»ii 
it  is  sftid  in  th«s6  in«tru«tionft  tbst  th*  de- 
e«ftv««d  «»e  r«Qttlr«d  to  exsrsivo  ^sNttnai^  osrft 
f«v  Mb  oun  B«f«t7»  H  Is  ni»mR%  tliat  |}»  wut  r*» 
^nil^  %^  MRnPSise  tlwkt  dogrss  of  sirs  shieh  an 
•rdiMTily  iprud«nt  paraan*  situatad  ate  ha  ini«» 
1»©th  befara  &««  at  tlb.«  time  0f  t?i«  In^wry,  wfiild 
haT<»  aao^raiaed  for  Ms  or  bar  oan  safety.*  .-f— 


VR«»  boih  b«f«r»  ttnA  At  t]i»  ti»»  ^  the  Injurr**    ^hls 
«Hmlk«i>ti«tt  eMmi  t«  «e  ffti*  f^sielMHt*    I1$e  iplmin  i»:p«rt  «f 

«!»•  iisit«TOtt«ii,  iteiflj  tei!i«  henrt  r«|»e*i«il:y  &T>^we<!  )»y  owr 
f^wgapmm  C^ttrt*  list  t<!»^  x*o<?:i3ri'3ra'  tM  «s®x>«itt«  ef  enStnaary  «Ar«» 
W^h  feefer*  *wk!  &t  tls«  tt»e  sff  tin*  intjnrjr* 

««urt  '>~#*^<»ft4  i©  gtv«  tJse  fellowSsg  l««trwwtto«t 

u«i  are  ifietr«N»itt€  tint  i»  tliit  ea»«  it 

weed  fter  tJ»e  fw«e»«  <&f  a«it*»t!n,g  In  h«l«*!lR?r;  rr 
Meektng  m  ©f  tfee  lerer  «iPitefc-teftfi4i#  t?y  *&« 
etarter*  !?ieSiejm#  «m«  »#gli,mttti  tunA  nr-  r«e*Mrery 
eain  h»  l»ft^  In  lht»  «a«®  ^j  th^i  rtlAlrtlff  8,?pal«stt 

tsftt^.  5»  isoMing  &r  fel0eH»f  «p  iM  3L«if«r  ?^te!w 
tekf^Ie** 

Tlie  giviRg  'Kf  tlile  iKwiUPnetler}  »e«tl,#  etrfcalrly  teave  Ve«« 

li%«lF  t<s»  ereaie  an  ^fremismani  lntpf>9m»±on  en  ih4»  jurorB* 

«iiBift«»    i^'l^e  eentevriletF!  ^^f  af^Ilee  «ae  tfe»t  tfe«  »t«rt«r 

l^t•h<^x«  «aft  nt^giig^Btt  <m«  IfieMftiii  ef  Ma  •48ii«lKi6i  ^raa 

tlMr  fsrofj^lBg  tt!»  ef  tJie  |.«n'«fr  1^3?  t^  ?»«#  of  a  wee^en  Meek 

er  !«P»?>»  »f»8  tJa*  efffeet  ef  the  l««|rti»tiiMi»,  In  the  f^wrm 

afiae««S  «it#ii  'wll  %#  t,i»  easiae  tl^e  Jiitt  te  «lt»Atiat«  that 

faet  In  eentdttlerinis  tle#  Qseeatiea  ef  hta  ?M»fli.p»i$e«. 

e«wwMl  ff«v  a|i|iella^t  further  e«niieiid  that  it 

waa  reveralWe  ©rrer  f^sr  the  oeort  t*  refwae  t'^  glTe 

eertaln  iaaiswatioea  direetlxs^g  t^  $wpy  %^  find  the  4e* 

feniast  iswi  goilty  aa  to  eertaita  ««tin.ta  mieih  they  eentead 

were  set  ew|iperte«  hy  the  evi^i^aee.     f'he  law  «»f  thle  rtate, 

h»wsfei»*  iff  that  the  refia»«l  e^e  %<p>  tvieiruet  a  ;^«3tr:7  la  ntfi 

reverelhle  error  if  the  erl^titee  1«  «'4iffiele«it  t«  mieteln 

tlte  aliegatieine  eentaAnei  in  ai^  enie  vmtU  eemt*    Ae 


»B'soix;L 


r«r  th»  r«aiM»R«  isir9tt*  ti3«  JwAgtimtt  (^f  tit* 


ftr- 


eoo  •  ;i20c« 


BYKOS  A.   MAS7I9.   Ad3:sillilltrat07 
Of   the  ^tAttt  Pt  ALIOIS  LOKO, 

'  A|iiiill««, 

\ 

Appellants. 


20  2I.A.  7 


MR,  JmsfZOl  QOimsm  4«liT«r«4  th*  opinion  of  th« 


ftoturt. 


A£>pelle«,  na  «(l»i»istratGr  of  th«  ofttato  of  Alio* 
Long,  cl<»}«tta«d«  fll«»d  Mo  bill  i»  thxi  Cix-ouit  Court  to  sot 
aoido  6  oertaln  Instrumont  oxooutod  l>y  his  a»oed«int,  cm  tJao 
grouiMi  tliAt  aOai*  4i4  oot  h»iro  oajji&oit;^  to  kaov  «ith®r  tho 
pyoportj^  diopooed  of «  or  tho  o1»4«oi  of  ia«r  tMstvmtjr*     deorgti 
A*  I«ions«  huoband  of  tho  doMdontu  i^  wan  ma,4»  m  starter  £tof«n» 
daat*  «iu»v«r«4  aOmittiafS  tJ3i«  allegatioae  of  tho  bill,  &nd 
filed  a  orooo  bill  Boei:intf  Affirmative  relief;   firut,  on  tho 
SXOMod.  timt  tho  ^Top&rty  oonvo^od  ^  tho  iStotruMoat.  «»«  tho 
joint  proi^orty  of  hinoolf  mm  tho  doo«d«mtt  sjAd  ooeond,  tha.t 
ho  had  «ai  interest  in  tho  OAoh  dioi^oood  of  to  ttio  extont  of 
|i300«CO,  and  in  oortaia  no  too  to  tho  extont  of  soa«  $1«40C«00» 
tho  ovidoaeo  dioolosod  that  Alioo  l^i3^  tmd  aoorgo  A*  Long  vero 
Married  in  1871  w&A  hwd  rooidod  in  this  ai^  for  the  jiaot  tm 
yoMTOS   the  httoboind  worlsod  at  his  tVftdo  ao  o«Tpont«>r  and 
joiner  until  a  form^tr  injury  to  tha  bass  of  his  spins  ss 
affootod  his  aptlc      nerros  that     bo  booaiso  blind;   the  injury 
also  resulted  in  the  fartial  p^fs-ly^is  oir  hie  logs,  and  his 
oonssauont  inability  to  walilc  without  orutohos.     Ho  had  been 
in  thio  helpless  oonditicn  for  about  three  yoars  at  the  ti»s 
•f  hin  «ifo*s  death  id»ioh  ooourred  Jhne  27,  1914*     It  had  boon 


\ 

•098fi  •  iOd 


iUii  b«vi  rOT>    .?   .••/>: XVJu..'. 


G  I   •ii« 


i^Mi  Will  r%\  -yffn  nl  >^t'l<H'»i  hMd  Iwut  XXii  tiX  kttjtvrum 

ten  v>#oi»<nftt>  SA  cMxt  «'  -c^4pf  J»nM#«MK  •<ii   S«vii*\ 


the  tmslMMBA**  ha'bit  for  »&»«  tw«nty*flT«  y&rn  or  ^^or«  Ut 
turn  ^lifi  •amings  «T«r  to  hie  wtt9,  -who  k<»pi  an  aooount  la 

)M»r  own  naav;   iti   tlii«  «.oot!iunt  «f«!X-«  nXso  d«i>oeit;»<l  aon«y« 
rnar^lToisi  l^r  h«r  from  hox*  fftih«r*ti  azkI  iii»t«r*B  8stat««.     Xh« 
aooount  «%s  (ihtmgmd  to  th«  Joint  aooount  of  the  hutsband  MUl 
wifei*     loong  t^ittlflwd  ttauat  thia  is^nv  donm  b^oausft  of  tbo  faot 
that  ttin  iwiftt  jm4  liv  ibAd  knomi  n  ssaa  taild  wLfm  who  pl«uio4 
thair  ttarmiiis»  ssiouiitlxitff  to  about  f8«O'C}0  in  a  'bojok  in  tho 
%if«*s  ani&e  «.nd,  that  vtaon  tk«  wlfo  di«d»  th«  lutsV^md  jruaid 
bffon  oMlg«4  to  wftit  two  ycDiurs  iMtfere  h«  oould  dntir  out  any 
of  lit     7ko  Loiig9,  th0r«for«  Imd  itjrra,njK9^  thftlr  jftcoount  so 
tlta.t  oitli^v  «ouX4  drwv  &  eh^ok  ea%d  l90t^  Imti  mci<i^»u  to  tJ:ui  mJT* 

Xt  ii>|it|»«iur«di  t'tiAt  in  HoTttKbor*  3l9I2»  iilgMin  Alio* 
LoHNs  "v&B  D.]»out  to  toi4«x^  an  0|>«r«tien  for  a  oj^noor,  i»h« 
«ac«enit«4  do<»d«  aoovoyinji  cij^parentljr  aXX  her  roal  ««tato  to 
bar  httobeiiici*     B«ifta  t !£>">«  In  Ita^^*  19X4  •  hor  health  iMgim  to 
tmil,  sm4.  In  JTima  a  peuroljrtio  atroka  1»rou^ht  her  ttad^r  tha 
oonotant  ea^*  of  marttoa.     £!^«  «cntlzru«iNi  to  Xeae  strength 
Tory  rabidly  ti^  to  3wm  8?^,  «htn  aha  tl«>4«     Soma  tisMi 
prior  to  Maijf  MOth  «h«  gave  authority  to  har  fri etui  Mra* 
B*  V«  Basi*  to  dzwv  ohadlcs  agalnat  tha  joint  aooount  of 
haroftlf  ««t4  ha»hRi»l«     Subaa^iuumtly,  a  o«rd  of  id«»tifio»» 
tioa  oolitainlne  th^  tsigaatiiraa  of  Alim  I^oag  and  Era.  Baaa 
ima  lodjgiad  with  th«  Iwnk*     On  May  SPth*  Alioe  Icnsi  *^^^ 
Vr*«  Bana  to  tiit  ^>&rde  with  a  loota  r«»dliiK,  *£X«aat  admit 
th@  ^aajrair,  sty  tru&tad  fri«ndt  to  le^  box»  Mrs.  R«  V.  Baaa. 
(&L|p3«N&)  AXiaa  liong*  Box  XIS***     Mra*  Sana  on  that  day  found 
that  tha  box  oontainod  tha  foXXowing  notaa;  SaatuaX  A,  Co«» 
|3»i00,  Claraaoa  t*  Coa,  $500,  |9C0«  tico,  jraaea  ^oatar 
Ooa  #loo«  Savali  »*  itohartaoa*  I>d49*  #1300  in  mxfrmxey,  and 


•ft- 


»f{ii   fit; 

xnsl  ttS 

>it*o  s«oJ  ^^i.^ 

>iC   «M)Ml   .0»X|  ,00ft4  ,<MH  4««« 


•3* 

•iiit  iwNtlry*    Q9QTfp$  Long  clir««  ohoalcs  uiM»n  t^t>  Aooount 
dturiag  the  oionths  of  Majf  »M  y\UM,  and  on  :Jun«  9th  th«re 
raiaain«4  ia  th«  Joint  ooeount  th«  «««  9t  t37dO«90»     On  tko 
Momlng  of  Juno  9th*  tlxit  a«fcmd«Bt  C»  T*  Q«ii»  »  'brother  of 
Alio*  Long*  a  a  ealXodi  «»  h«y  fox*  net  aoro  than  ton  oinutoot 
h«  did  not  ••«  Ooorgo  A*  l4»ns,  9lio  wao  on  Vx>^  hnok  portA 
»t  th«  %im§0  «ad  vQ^on  Xottvinff,  went  to  tho  hoao  of  tfro* 
«iio  prooosrdod  wlti^  hlM  to  tho  bniik.  «h«jro  ho  drafted  in  X9aA 
foimil  tho  follow!  mt  auKBOjninduiNis 

''To  SfhoM  It  MiAy  Conooviil 

'Sh.i&  i»  t@  o«»rtify  thftt  I  hnro  this 
d«y  giTon  ol*  u^  own  froo  will  »nd  Tolunt^xy  aot, 
to  aiy  brothfiro,  Sfiuauol  A»  Coo  ojxd  iUaronoo  f* 
Coo,  «dl  of  my  poroonnl  prop^rtj^'  oudn,  no  mantty^ 
Mort^Adoo  cuad  not««*  P'rovtd«^;  tht  aeano  to  ho 
ttood  «•  folXownt     Tho  incoao  fron  saa*  «nd  «•  amca^ 
of  tho  prin«i|ha3.  &a  »&j^  hoooao  noooonnrjf  to  too 
ttood  for  tlie  Slip  ort  of  xsijro^sXf  and  ay  huahaad* 
04iovg«  lioaitt  »o  ^onc  <^"  olther  of  us  aay  liiro* 
th«  holanoo.  If  «my«  to  holong  to  2^  hrotk  ra« 
m»  munod  alwTO*  for  th^sir  own  uao* 

Sljpied** 

Ho  oaueod  tliift  »ioaerii»dut»  to  bo  t3rj^«wrltt«n,  &nd 
jl^ttt  (ill  t2to  eentonts  in  a  aafoty  ^«s»o«it  irsault  in  a  hundlo* 
with  tho  oacooftion  of  tho  notea,  Khiah  «ror«  rtttaiaed  bjr  Itro* 
Ikmo*     fh«sr  than  roftumod  to  tho  hoao  of  @oext|o  a#  «md  Alio* 
£on(8t»  hut  ete|#«d  on  tho  wb$^  to  ro^uoat  tho  e^mplainant* 
Sr.  l^yron  A«  itertia*  to  n*  with  th«»  and  witnoaa  a  pi^ar 
about  to  bo  aisnsd.     At  tho  aui$g«otion  of  Br*  Martin  and 
Sir*  Z«ong  the  typowritton  iMipor  w&o  aXtarod  by  inaortin£  tho 
word  "ohildron*  aft  or  the  worda  *tsy  brothera**     Xn  thia  fora 
it  waa  eienod  by  AXioe  lionff  cm4  witnoaa^d  by  JQr*  iteurtia 
(tho  appolloo)  and  Mra*  Baao* 

IR10  (OumooIXo*,  upon  OYidonoo  adduood  in  opon 
oourt,  found  Vtm.1  at  tho  time  Alioo  I<one  oxooutod  tho  yajpior 
aho  w&a  not  in  auoh  poaaoaaion  of  her  faouXtiea  and  of  auob 


«<• 


IMtituiK  m$  mjuii  atoti  iua  t«t  ymI  n»  i^llm  «*4iliabl  wJtlk 
it9«(K(  liOA«f  »iiU  »«  MW  Oi£»   •JIII4U   »A  ftJi<M«9  »•«  t«n    Li^  o4 

,wuA  •atJi  Iff  tmmi  eUt  •#  #0r«  «j|piinMl  nt^  frcw  t«i«ii  •41  #• 

:r  iX  ^X  «MdW  o¥* 

«/»«   "ftA^fliaXtV   ttfUt  '•   ^   \%   tWtiia    -^fit 

««Tix  tpM  «v  »  •aa*^  •a»— 0 

*■■  y1   .»voite  iMHua  mi 

««A*B0f  «  aX  tXtf«r  ^XMq^D^  \^»lett  «  aX   •tiK»tit«s  ;4 

■rUf  t<f  h^nXatvi  •t»tr  jtiXitxr  ««»toa  «(#  It  woX^^tx*  f»di  liiim 

mXXa  bffA  «A  nftiNtl^  ttt  MMtf  ««(#  o4r  hmttfOrmix  tmat  tOMt     ••lut 

•  i^mniaXvMOO  tM  $muignn  oi  ifftm  *iit  rro  teffo^e  fi/4  ta^Ohl 

JMiA  ■Xl^i/;^  ,1^  \o  ««»XX(»-*«M««  '>.>ii  4a     •iMonit  W  ol  ttfotfa 

Mi#  5BXi'U«aX  vf  MiY«#X*  «Mk  vtKtf^K  a»iilxw9qx0  wtU  yioJ  .«]l 

amtn  aiK#  nX     '•■vMS^Mrf  x»*  «ln««  tii  «•#!«  *«MncftiX4ir''  btow 

aX#iMlC  *xU.  vt  ^••—utlw  imm  ytoJ  •oklk  xH  iHuqila  aaw  tl 

*»cmC  .avK  Ma  («*XXmi«B  m1#) 

fi»^e  .'U  iMMi^iNi  •oswb^  jXX*ftiuui»  •ill 

s<*t;«  ite  i)4M  ii«X^X4i»4[A  ««/<  lo  0tiXMM»it««<di  /toiio  oX  #an  mmi  aite 


•ouivl  ailieut  and  zavmory  m»  to  anaials  li<iv  to  oonprchcnd  cuid 
ttBder0t«ua^  tJM  ohainaatvr  and  «ff««rt  of  th<9  ln«truzaftnt  whloh 
van  th«n  biting  iMre»eiit«>cl  to  hor,  an^  dcoreita  that  app«Xl««» 
mm  ad)nini»trMiiiir»  vats:  4NititX«d  to  rvooirtr  fron  the  appollaat* 
8»  A«  Co*  Hnd  a.  f •  Coo  tJatt  sioaoy  and  «ff«otB  vhloh  tht  in* 
atnuaoQt  purportftd  to  transfer  to  them,  tmii  «1m>  ti«for««d 
Uiat  Q«or®«  A«  lone;  wm  enXltXitd  to  rooover  of  thtm  th«  «ua 
•f  i|Mi,8€^  loan  any  ouaui  nhioh  thfty  had  advanaod  to  him*  end 
fiurthor  that  hi»  r^Oitipt  should  ism  aooopted  \»y  ^^  adminia* 
l^rator  i^rior  to  th«  pa^rMoat  of  smy  laonojra  to  hiau 

fk»  dof^Rdaata  0.  A*  and  €•  7«  Ooo  took  thi»  ap^oal 
iBUt  00  appoal  ivaa  prayod  liy  tho  defaadcmt  and  oroan  oonplaia* 
aat  Z^Rga  who  had  »«t  up  a  eXala  to  th«  proporty  a«  a  aitrvifw 
iag  4oint  tenantt  wlhtaaii  ira«  oI«arly  OYarruled  ^y  tho  ohanoal* 
lor*o  fiadine  that  right  to  poaa^aaion  of  tho  property  la  quoa 
tioB  waa  in  tho  adxainlatr&tor*  fho  aola  ^uoatione  for  dot«»» 
iKiitAtioii,  th^r^ero«  ar««  &«  to  -s^hothor  tho  ovidenae  oupporta 
tho  o}:u3).»eMaior*«  fitsdirig  t^m%  tho  InatxuBMmt  in  ^uostien  «aa 
axooutod  at  a  tiiao  t^mn  Alioo  lAiai$  nR&a  n&t  la  suoh  poaaeaoicm 
•f  hor  faottXtiaa  and  of  duoh  aound  idLnd  cuid  mwrnvy  aa  to  on* 

al>ltt  h«r  to  oon^rehond  and  underotwad  tho  oJutaraotor  and  of* 

further 
foot  of  tho  lBstrui&(s^at«  and  Kbothor  it  oupportM  hio/fisdijig 

that  ao«r««  A*  IiOBg  «aa  ontltlod  to  rooovor  $£»200.     Th«  fiiwl* 

log  of  thtt  loarood  ohasioolXor  is  rot;ard  t<6  tho  d«eodont*a 

nontal  oapaoil^  r«m%»  upon  tho  t»«;tiB0i^  of  the  app«lIoo  and 

Ooorgo  A»  Long,  who  w«ro  jprooont  at  tho  tiao  tho  inotanisient 

Has  exooutod,  Dr*  SriaooXl,  «ho  aav  AXioo  I«ong  about  six 

waoka  hoforo  har  daath  and  a^U.a  «il>out  two  vooka  beforo  her 

dttatht  on«  Maria  X^nc^,  a  auaraa,  aho  t«atifiod  in  rogard 

to  AXiQo  Loiig*»  oonditioit  on  th(»  d»sr  tn  quoatioa,  ono  Mra« 

Soi^hla  iSrwin  twatifiod  that  la  Maroh  prior  to  hor  doath.  lbra« 


«« 


3B  -pw 


•  •rr  •XcTji 


•CtcV9    VOff»feiT»    OMft    1-; 


•8- 

Long  had  itAl^«4  tlmt  «^  woidd  not  leart  autiy  property  to  her 
S)«opl««  and  that  it  wft«  all  to  g«  m  ttr*  Loni;,  »  sass  SoiOaiA 
Xrvin*  lAio  toatlfliMi  tHat  Alia«i  2»oiic  laait  told  har  that  right 
ittftar  0h«  eauMtlaaeac  from  th@  hospital  she  ohmIa  a  nmr  will* 
laoLving  h«r  i^roparty  ta  Mr*  Laisig,  a  Mm*  I««£au>a»  who  taatiflti^ 
that  Mha  aav  iir«*  ItoajB  shortly  'b«for«  eh«  w«at  to  th«  haapltal 
la  1918*  an4  that  mlban  ah*  teras  told  that  h«r  |>«r«onai  propart^r 
irauld  $0  to  har  hM«hand  and  imXf  af  h«r  real  aetata  waul  A 
alfio  (pt  to  hln«  ahe  oaid.  "Wall,  2  dionH  oaro*     Lat  it  ^  at 
that**  and  a  Mr«,  Xiorlha  Flake,  who  oaid  that  Mra,  Lone  ^iwA 
told  her,  aj^parantly  in  1912 «  that  her  hrothore  ahould  not 
hare  a  dollar  ^  hme  nomqr*     ^e  faot  that  whan  the  deoedant 
wia  about  to  ittHiarita  a  aerloua  operation  ehe  fteedad  her  real 
aatata  to  her  iittohaad,  io  aloo  reliwl  upo:ft  at  ohovixtg  a»  ii»» 
tantioh  to  ha^  har  antire  itroparty  go  to  har  huahanA* 

fir«  lfinirtla*o  testi»o«iy  Kma  that  ha  had  attexniod  Kro. 
tmn»  Kffiore  or  lasa  for  ai^it  or  tan  years*  that  Bhm  had  hoon 
opera  tad  on  for  oaaoar  of  the  hreaat  in  ^fovemb^r,  1918$  that 
•l^e  9th,  191SI,  he  went  with.  Ifir*  3o«,  at  tine  latter*s  raquaat* 
to  Mr*.  I<eng*a  realdeaae,  and  fouad  her  lying  on  a  louaga  in 
a  ha^  window,  in  a  dying  o^nditlon;   that  ahe  looleed  yry  stuf* 
id.  lietleae,  ymry  m^-<:Ai  «xhauattell  and  omaoiated  and  did  not 
r#oogni»«  him;  eho  penoittod  hiu  to  sit  at  th<^  foot  of  the 
louaK«  wharo  oho  i^uld  have  imown  that  ha  oould  eee  har  p9X* 
•oa,  v&iiah  waa  «K|M9a«ds   ahe  did  laotlall  a«y  one  to  ji^ull  down 
her  aijgtht  gom*     The  |»a|>ar  la  question  waa  road  to  har;  TH** 
leag  eaaio  into  the  roo«s   they  iset  a  hook,  plaotd  it  on  har 
Iny,  and  she  was  »kXm  to  draw  u^  only  the  right  lee,  "^  *^* 
WMt  fwralysod  on  her  left  side;  hofore  ato  signed  it  Mr.  L»ng 
1^  was  standias  Mfatittd  the  ladies,  aakod  her  in  a  loud  voioe 
if  she  had  not  always  aaid  that  she  did  not  want  an^  of  her 


xvil  otf  \iX9Uiiriq  ^M  tVAvX  ^oi^  nJjjim  %am  itHi  b^3J99  v.; 

i>;-  in  »  »9/fJL  •'xM  m  •^  o^  IJt*  mv  -     -    -  ^^^ 

^i.-,.!   /^ii  «M{  bX»t  lud  ^1  •lilU  t«M  k«/  .'IT 

teA\U«o#  ttiv  ,a«ar»4  .rdi  «  i»(iftl  .«t£  ^  v  <-  4r 

%t%ftq9%^  iaao««94  xaiC  tmiS  hl^t  mmtr  aibi  ii*Ar  ijuft  ;^n4  ,tX9i  iUt 

t«  01  il  ^«J     mtfino  ^*a«6  X   «il»1IF*   .ikiAai  •Om  ,iajU(  <»>   <m  <MlX« 
Ami  yroJ  yn-xi:  i«g(j-  liijMi  (wfw  ;«jUi/T[  AnivoJ  tsiM  4  bow  *atiid» 

-rnhmk  •iU  fimtf  nuu  tiM»l  viCt     «ym:«^  ^tMf  Hi  t«iX(Mb  4b  •ntmI 
•«ai  Mte*^««  Jbjtff  Ml  imit  urn  Tgtms^ifi  ^*tttt%m  •tOL 

|f»tttf  hilif  «Mi«   i«lU    ,«1Ui»X  'H^    '^^    ^  r.i6    tOl    8««X   to  «1«JBI  i^Mtf 

^Uptrx  a*x»c  »»  ,»;»t>   .«»f  fiiJLjr  jrrte»'  oK  ,819X  »i(f«  •lu/l 

^«  Vt*v  toa(09X  ftda  ^iuCr   iuoX$iit»09  Iffi^X'^  ,vo:ini«  XAtf  « 

ion  bib  ham  b^ttUtumm  bnm  Ifi9mi$dx»  dto«i«  >ct«ir  •«t«X^«lX  •*! 

tnreJi  XIi;«i  •#  wao  v?j»  XXt##M  lUtA  •ittt  i^Atftqa*  ac»  rfrXiSv  ««•■ 

,tXL  ;%mii  «tt  bM»%  mm  atilt^i^ttp  aX  t»q»%  Mff     •MM«  fO^in  tMt 

I  a#  /i  b99Mtii  ,<o<Mf  «  #0:1  t<"^  i/990^  %dt  •tnt  ttm  994^1 

»t(«  ««  «ii»X  fciiXv  Mlt  xin9  qfi  wmh  at  •Xila  ajar  itfte  Iwa  ,««X 

ODiov  bu^l  a  oJt  ««i(  i)t3(a4i  ««»ii»«X  -  i><i  ^^immIii  HJiir  9ttf 

%mi  y^  xn*  ^MMT  ion  klh  into  i«Ci  j;u«a  cumlm  fan  Km!  aif«  11 


mmtgr  to  k»  to  h«v  Vrothciro*  and  »he  said,  in  u  nwnbling  imy« 
ttot  oha  tliouught  iQml  wan  nfiimt  it  oaldt  tisat  th«  i^ioni^  ir4»nt 
to  %h«  oiiil4r«»  juvsi  »ot  to  )ier  hT9%h«w»     lr«  I»oae  oydoro4 
Hr*  Ooo  out  of  ti»«  Joouoo,  tmd  9miA  thot  if  ho  oould  ooo  bo 
voulit  got  &  gun  iftad  ahoot  Mia.     Aftov  this  oonTorootion  tho 
pn||i<ftr  woo  obangoU  oo  tho%  tbo  monigf  iP0UI4  go  to  th«  <slULldroii« 
im4  i»l»o  then  ttR4o  «a  Atto^pt  to  »i|pa  iior  narno;  the  yon  «»• 
]^lAOod  in  het  ImjoA  tuad  foil  on  th«  fXoor;  tbo  poa  v&b  put 
book  in  ho:r  h»Mt  C)^  ^3r.  Coo  o»i«i  ti>  hor«  "JibUco  ond  *A*, 
AIieo#  mik»  on  'A/**  axvsi  w&on  hio  dirootion*  oho  mftdo  aoiao 
BHurlco  on  tho  pc^or  whlQli  ho  attosa?t»d  to  oorroct,  but  tho 
witixooo,  Br*  Siavtlit,  iMiriu^d  hi»  not  to  4o  oo«     B«  thou#it 
8«  T«  Coo*o  lvs^.nA.  wao  o\iQ£>i;)Orti»g  horo  all  th@  tii»o;  ho  4i<l 
not  tiiiak  tho  iwmRn  90oJLl»od  «hn,t  sd^o  woo  (i<^l»g«  ancl  haoo4 
his  opinioa  on  tho  faat  that  «h^  «ih&al4  hovo  protootott  h«r 
porooilt  oad  &3.ao  the  tm&t  Vtmt  vh»n  hor  huolkasmi  oai<i  eho 
di4  not  JBooew  otet  oho  «oi»  deiiifff  oho  dl4  aot  oiTf^r  any  ohjoo* 
tioB*  Vttt  I'imoiBod  li8tl«o»  ond  ImULff oro»t«     Ho  v^Loo  ooid 
Vixm*  Long  hod  &  ayt>os*9»rfiljrolo»  -bM,  ttoftt  this  produooo 
otuypor  «nd  l»cdc  of  etontfil  nihility,  that  th@r«  woo  »  failuro 
«f  naaioisr*  o«d  thskt  oho  9^»  vovy  MUOh  eaoolotod;   that  oo  nooa 
ao  th0  ittjpof  turn  oiisitodf  Kr.  Ooo  oitt  4»w&  ot  o  toblo  ojid  muIo 
out  6  ohooik  for  th«f  lojrgo  amomsitt  oignod  hio  aosMi*  lund  thov 
«olcod  JSro.  Bfuao  to  fdoe  oiipt  it;     thot  Ooo  aftonmirdo  oi|p«Mi 
hio  aoao  to  th«  hStonk'  fl^odco  in  tho  book  os4  dlrootod  Mro* 
mxm  to  fill  ia  tho  hlUllk  chookn  for  »uoh  oiaeunto  oo  mi£;ht  ho 
aoodod  for  thm  <»iqsMKso««  of  tho  hcuoo*     Tho  vitnotoo  idontlfi«4 
tho  ohttfi^  for  $3*76d«40  ao  tho  ono  Coo  oi|^od«     On  orooo* 
oanoiiinotieti  ho  oaid  that  tho  poo  pi  o  la  th«  ro(m  woro  iCro* 
U^nsit  Mr,  Q»9t  Mr««  fijitno,  Mro*  BlakooliOjr*  {&  auroo)  Mro*  l^aol: 
(a  auroo)  hisaoolf  sjtd  Mr*  U>mi  thoy  w®r«  thoro  fif to«a  or 


.   ,^4J.  .til     ^tiwuf^WPi  VIM  9$  #tn  tam  itnAii^  MlH  •# 
«r:>£7«37«ir^d*  atidf  i»^tA    .Alii  #(»Mb  Him  «tia  *  ^^T,  i^tum 


9%  liXlf*V  YMi«:  Ailt   #«4t  •«  «»»|jwn|t» 


^ 


««V  IW«  M*   t»1W  WMf  09^   •#   >«ftl»if  A  JIft  OMK  HMSl  «U(|»   JMM 
ilia  M«  fftf  Mi^    r«»«it   V^  HO    XX»^   J«Ui  J«4U»  «»li  mX  lfU»il% 

mm  •i«it"  i«Ml  9f  hitm  n^G  .Vi  AM  tImMti  tmi  tU  )l6«tf 

i6;sM(Uiii    P^       aOa;    9<^    9t    /Off  «Al(   b«i«ivt>tf»   «ai^iuuii(    t>lff   ^IMIMt^JUr 

'%9d  tet9«#««»I  •V»ll  J>  i  ^   ^  JMU   t9Al  •!£#  4M>  Jt^iiU' 

•d«  bJi««  iKUNTaAeK  'S«U  («»^»  ^jUII  1»a1  mS^   c»X- 
•oft^tfo   iua  t^f^ft  ^oa  iih  tufai  .yxioi^  ttMv  Mte  i»^ 

9i^uh9\ti    *.;..:  #«c^  iKtA  «ai«xii>^M(-ti«vjrio  i.  /«ita  ^(k 

i.^oa  ««  ^.wi^   ;^tf«<.t.  '•MO  j<=.'iS  ban  ,xs:o*- 

tT  fin  •J^mreeui  /toua  icI;  ttj(»«iSO  ikoaXtf  ttiU  ai   illt  •!  •n«C 
•  a-xK  •-«««  !£•«%  Mfi  ai  siqufMt  odl  ijn^  hi.na  *^d  ttttiJi»mtaiut» 


tv«itty  alBtttos;  "rtiiia  tli«  |>np«r  wm»  firat  pr9pmr9d  it  did  not 
hmrm  th«  i»or4  *(3Htl<lr<m*  In  it;  h«  filgn««l  tti«  9»9«r  *•  a 
wltii«0s,  but  h«  WMi  not  asitittntine  to  ovorythlng  that  wan  deno} 
li«  did  not  »tt«mipt  to  dissuado  Alleo  Long  from  olgnias  it*  Irat 
kopt  ittot  a«  quiot  a»  he  oould,  itnd  did  not  aa^  a  word*     H«« 
Itimaolf,   »u£g««ied  puttinK  in  tha  word  "otolldrens*  ho  oaid  ia 
aa  undertone  to  l&r.  Coo«  vho  wan  near  hin,  "Why  don*t  you  lot 
it  (pi  to  the  fl^lXdroa*  and  you  vill  haYO  oontroX  of  it« 
that  la  all  you  trant**    U«  th»n  imnt  to  IEr«  Long«  «diO  waa  on 
tho  'te.ok  poroli^t  and  Dtoon  ho  oaiso  1m ok  it  had  hoon  ohan^god* 

W«  aro  unable  to  aoo  hev  tho  tootimoay  &f  thia 
vitaoaa  ton^n  to  aupport  a  finding  that  Alia«  Long  »aa  not  ia 
Buoh  poa««isti!iion  of  hor  faottlti^ica  azvi  of  aueh  aound  aiiad  a«d 
tt«:i»>ry  a«  to  onahlo  her  to   tsoi^rohead  and  und«»retaad  tho 
oharaotor  and  offoot  of  tho  iaatrimeat  cxoimtod*     It  Yory 
oloarly  api^ftard  tbat  vh&a  her  huaband,  *Kho  CMftO  into   tho 
roem  before  the  i^per  mut  algaed*   explained  to  her  that  tho 
inatruMteatu  aa  originally  drafted*  did  not  oarry  out  her 
intention*  ahe  indicated  l^iat  it  w«t.8  her  intention  that  tha 
l»roj|i^erty  tiho^d  go  to  her  brother's  ahildraa,  and  oaid  aha 
thoMght  that  «aa  i«hat  this  dooufient  aaid  and  ahe  did  not  alga 
it  until  it  «fta  (diaaged  in  aueh  a  way  as  to  expraaa  that  in* 
teniioa*     Ihr*  lbirtia*a  t<9eti«eiiQr,  aereoTer,  plaoea  him  ia 
the  r^nry  unenviable  light  of  aiding  the  apuellant  C!*  7*  Ce# 
la  aecuring  the  execution  of  tXm  inatrumeat*  aigaing  it  aa  a 
wltneaa,  auid  afterwarda  aaying  that  the  iMivaon  aaking  it  did 
not  know  lOiat  ahe  waa  doing*     Vrmt  hie  own  t«tatimony  it  io 
wry  plain  thAt  Ur9»  Long  did  not  wlah  or  iatejMl  to  sign  the 
iaetruaumt  ia  the  fogm  originally  drafted,  and  that  ha,  hint* 
eeli*,  Bugigeated  the  change  that  led  h«r     to  alga  it*     there 
ia  iMthlng  in  hi*  ovidenae  that  warranta  an  Inft^renoe  that 
ahe  would  hare  al^aed     it  if  the  cdstaage  whioh  he  alyly 


«?• 


4QM  «*-  V  '■  ;iii>'mitt  tanWk  turn  «»4M  ^^  "9^ 

iuj  ««jt  aitJiii«i«  oott  aiM  —lu  fwwit  at  M/: 

,  >K     mSnmr  m  xtm  jm  UA  Mw  •lidbHn  mi  sa  ialiMk  —  t««i  I'vvii 

#•1   M«X    t*0«A   XHf**    .«(JU<   %«««   *«V    %!lK    «««0    •*£«    tt    •AWHt^taMf   «• 

«•  »*»  Mir  taMA  tUll  «»  liitv  tmOi  mU     *»#«Dnr  i;«x  ^^Xft  ml  imt$ 


':>!»(»     iVJ 


oi 


8KKC 


bfijjH    h.-;if» 


.■,i-Mf 


rr,i    i^iTi  set':':':    " 


»H',t 


aj^ln  lOR  hi.k  •£<«  iKui  bijaa  itt^wmak 

■'i  BiU  lAliJU  to  iJi^l  l4fttX'mma§  xtwr  itt 

'i  nitfliUtm  oa«t*4|  9il#  Suit  -ffgt\mm  (kinmmft^  JkNM  ,»»(Mi#br 

i  \fi<MlS9nS  rnro  a  111  m«<tV     cl^ioJ}  ••«  ftiis  ^jyfvr  ««i>;   ^m 

(J  ojilb  o«  fe«i#4Ri  to  dmlw  $pm  kkb  yrcht  •■vR  tftrft  iii«X«  vt>»t 

ilX  ««!<  «Mdx  IMM  ,JM^t««>  tXX«Ni»iito  $fm\  PA)  itl  #aMHrUo»t 

111*  ^     'n>4  Bi  OBRiMl*  Ofit  lMit»»8iUo  «tXo« 


a»org«  A.  l«o.iHi*ii  tm@tim/»ixyt  ««  fiur  aft  it  rnXAfn 
to  tiitt  mi9ution  of  hi»  wifft'ts  imtit9iX  Mtpacltjr*  is  to  th« 
mft^ctt  that  IK  «%«  «ittin|£  on  thn  Hmok  peroh  v^n  Dr.  Jtortln 
«iMt  Mr«  C<»«  (lumm  up  tJ^«  otaiyinigri,  thut  «««Mib«(ljr  «»»•  out  anA 
MUd«  **irou  wmt  to  oesGto  in,  th«y  akr«  goi»«  to  ol^En  ft  pvqMKTi* 
tiiAt  Ittt  ir«jit  in  and  otoofl  ftt  the  h«ft4  of  tJbM  2.ounstt  told  h«ard 
1^0  pftjtor  read*  nuid  »ai<i«  *Z  ol»4oat  to  tlirat;  ti&at  i*  not  tho 
««|r  ngr  vif«  iat4»]|deii  to  Imw  thinfSJB*     Ifsu  told  :m«  your  ^rethoim 
wtro  fiOTor  going  to  ItoYo  «i^  of  your  £tioai(3r«  &a^  you  w«r«  itoiaig 
to  diTO  ««£»»•  or  you  zmdo  ss«  proesino  to  glv*  »om«  maym^jr  t«  oont 
of  t)^«  (»}ti|dr@!iii{*'  tlmt  Bhe  tkm  o«<idt  *ll»»t  ie  ^^l^t*  I  .auMat* 
he  th<'m  r*p£i«4»  **AXX  ri^t*  1  di4»*t  «iiid^rot«i34  it  that  ^scty** 
8<  heard  th&£»  bh^,  *K«r«  lo  th«s  pon*  iUliQe*  mid  aftor  «  f«nr 
Monmsts  of  itiXeiioo*  *W»k»  tm  *A*  Mieo*  naico  »«  *A*,  ra&ko  m, 
*X*«  MSilco  lilt  Us***     ttet  mmmimt^  th«sn  said,  "Ehe  (3lin*t  hold 
h^r  p«a»*  iutd  a«  t«  CiiMi  ro|^XA«d*  *3h«  dii««ii*l!  hftv®  to  hold  its 
X  «m  «rit«  it  luid  Bhft  wax  taudb  the  pc«i  &nd  that  will  toftko 
it  l«j^»<*    H«  th^ii  rttlnte*  »mm  teiXk  mhtmt  tho  n^tot* 

Xt'will  h«  ft<Mm  from  hie  otm  t«otiwocQr  that  Mr.  liOiif 
did  »ot«  in  tt»y  nmy,  pre%®&%  nk^i&Xmit  th<»  ai|p»iiig[  of  th»  do<n»» 
RiMNRt  in  the  fora  in  whioh  it  vae  fisuaiy  «9c«iout«;d;  he  w»a 
thoro.  ho  hfltard  it  road*  ho  kitov  %hM  ssXtiarmtlon  that  htMl  h««i 
ando*  aad  lui  wao  1^«  jMurt^moet  vitAlly  iiit@r««tod«     Tho  t«iiti» 
aosty  t^f  th«  othar  witnoeoea  OAllod  en  hiduiLf  «f  tho  ooouplmiin** 
»»t»  whioh  hso  to«f!ii  rof«rr«»d  to,  in  »tar  oyliiiOA*  throim  m 
IMif^t  upon  tho  ^ootion  of  J£re.  I4>aff*tt  monttkl  {mp&oity*  Gin 
Va>o  otlior  aid*,  om  Ford  B,  J?ort(»r«  traffio  saaattsor  for  tli« 
ihippdm*  fri&ffid  Aoo^eiatidn,  t^^otififtd  th«t  ho  mat  hr^ 
MctrtiM  At  Mr**  l«]ng*»  fuh^mlf  and  hoax-d  him  ooy  that  Bro* 


•kSw 


,9)»tm  nfr«d  «<.r.   b«i(  '^f — awr* 


*,«i«a(l  «  imA»  •»  8*to»  •^K*  K)N<>  ««i  «"»«  <tt  9mtm  mtfT'  ^aOMt 

•«Hi^»n(  w«>c  Mi  biQ^  <£aic    *«iiiMil  m/mi  mi  km%m»tmM  m'iim  igi  ipv 
ias  rvaw  wtiC  J^o*  i^MiMi  «iki9v  1h»  i|Wi  wiracf.  mt  a«l««|  vrvMi  li«tv 

i^Y  Ji  .:!;**   ,Vi«  f3#dt  irxjMfl  •! 


««i«li  mC»  !•  Vtittt^'i  ^woi-t^ffm  Xf»  $U  t$mm  M* 

•am  (Mi  t<NHr<P»M»  \:  '«m  ti  OmMu  nl  mn»\  mtu  ml  Jmmi 

■itt*/  9t\'i     »t^m$wmitmtint  x/l^mtxv  ti&maxJtwn  Mtv  msm  Ml  ihaa  «< 

•j^mtm  Imimm^m^m^d  »a«k  to  jc»iu^iMMi|»  mm  mmm  iH^t/U 
t*iU  'i9X  vttaMom  mIkWma  •«!#«•«  '  aii*  ««bi«  «iMtf«  mU 


•9* 

Long  iraMi  In  a  very  good  ooiKiltiofi;   that  hfl  nvwer  had  ii««n 
a  woimn  with  a  h«t%%«r  oot/Mtl%vMLon»  and,  aa  }Sr.  i*ort«Y 
raaunsbaj^a  it»  h«  said  that  hor  alad  mifi  eXtmr*     C«  7*  Coa 
i«etifi<:!4  tbat  ha  read  th«  !pax>«r  aa  it  wm  originally  draftadt 
titat  2«»8  aatiirad  th@  rooia  j^nd  aaada  a  littla  noaiM.  eaying 
titat  Alio*  X>en«  ivaa  mt  airar  going  to  giva  angrtining  to  hay 
1nroth«rs»  and  it  w&a  t<»  go  to  th«  ohildran;  ha  did  not  romn* 
her  all  that  waa  aaid*  hut  thought  h«  maxie  nasM  rmmt^  ahout 
haing  a  littla  out  of  twaji^iKr*  and  Dtr*  Martin  speka  up  aad 
»K|d«  in  hia  paouliar  wn9r$  *0a6rgo.  Qmr&it,  you  go  out  of  tha 
eoom*    i:iS'U  «r«  iirritatixtg  your  mktm  &mA  nmki'tm  h^r  narroua* 
Vow,  you  go  out  of  tl}Q  room**    Ha  t<»«tifi«>d  that  Hra«  34>iig 
than  aaid.  *X  doa*t  wuit  it  to  go  to  y«u  and  Oun,*  aad  ha 
««K«d»  '^Vtey  nott"  to  i^ticOi  oha  rejE^liada  "Baoauaa  I  want  it 
to  go  to  tha  <titiiXdr«iu*'    Ha  oaid,  *tt  it  ieaa  to  lay  hrothar 
Qua  s<M  It  it  will  «Ya»tually  go  to  tha  <tiUdrtn**  and  sha  aaid 
**!  loiow  that,  hut  you  haTO  got  thraa  ohildran  and  dua  has  got 
aight*  aasd  I  ^mntta.  to  go  aqually*"     Br»  Martin  lOMm  auggastad 
that  ha  put  ih  tha  word  ^ohildxaAt*  as»a  y^jamx  this  wao  ^9m$ 
Coo  wftidt  "»o««  Alioe«  wa  hara  ca%a»gad  it  thin  wmy."  (Madiiig 
It  to  har  again)  tmd  aha  aaid,  *Yea«  V^t  la  the  way  1  tR«at  itf 
la  than  taatifiad  in  ragard  %&  tha  dlotrihution  of  aoiaa  pWTm 
ffioaal  proparty*     Wm  wifa  of  s.  A.  Ooa  testified  that  Mra* 
Xrfnisg  told  har  aha  wantad  tli«  i^roparty  f  Ixad  ao  it  would  go 
lim.Qk  te  har  own  fa^^ly,  hut  har  hush^od  did  not  wimt  to  do 
it*     tlia^«  waa,  mor«OTar,  ona  y^ltneaa  to  tha  cacaoutioa  of 
tha  ia«tru»ant»  to  whooa  taatlEaoKqr  gr«at  waight  aheuld  ha 
attaahad;  aha  iw»a  lira*  Bana  mdio  had  known  tha  longa  for  ai»* 
taan  or  sarantoan  yaara^  and  had  haan  intinataly  aequaintad 
with  t^itm.     It  acta  to  th^a  truatad  frlaad  that  itra*  X4iag 
gwra  aaoaaa  to  har  aafaty  d«£)oait  hoac  aad  funda  in  tha  haiflc* 
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\ii  fnrre  I  yc-     •  .jw  0(t»  .'!*r-^  -(jrSft-^ia  t».- 

•«i:»  vtft  «a«oJ  viCf  !!««&;(  jOflU  «utfHr  Ml*  -'.Mm  <hU  iMiCi>«»i» 


tax*  tdDtified  thAt  on  Svin9  9th,  ■^tm  Kr*  Oe«  oaa*  in  witk 
lr«  Kttrtin*  Wr*  (3o«  »Aid  to  Mti  eletar,  "Alio*,  I  iuiT« 
that  FApax'  r«ia£iy  l^os?  you  to  alfl^j"  titat  ^rs*  Long  vab  pruppft4 
mp  to  sIksi  it*  %hm  »a^emr  von  result  &mL  Sat*  Xioas  obj^oted  to 
it|  tltftt  h«  wa»  luiinrousi  fficolttd  «i»U  <ii8pX«i««d  witb  lt« 
and  told  hmr  h«  aid  net  tMnk  ehe  woiild  (io  thKt  imy»  or  »o£u»» 
tMng  to  that  ofl^Aot*  cmd  t^t  »ii«  Imti  aenrwr  to  id  Mm  a  li«« 
•V  »«a«thina  liJictt  thttt;   tJoat  Mrni*  Long  «a«  a  fvy  siok  woanns 
ttiftt  «tft«r  th@  p&9«r  WMB  rttMl  to  h^r,  Mr*  Loag  toXd  her  that 
tlM»  did  mt  i^^aat  it  timt  wn^,  «u}d  lei«  ui^iat  of  th«»  ohiXdroa 
and  Mr««  l<<H3e  8«id  eiie  tltoui^i  it  w&»  that  ««grs  that  it  vmu 
then  o2ia»fi«d  and  r««»read  ^itnd  th«n  »ign»d  ti^  h«ri   that  at 
the  tisM»«  Bh«  said,  *0h«  Oeorg*.**  f»«T«raL  tiaws*  and  roKtarJctd 

thKt  ai«ith«r  of  tlMNQi  vouid  a««d  it  Xongt  imd  that  h«  would 

Coe 

imftn  hi»  «tiip]^rt{  ilr£,/»t«3r«d  &  »hort'  ti«i«  «ft<»r  th#  pai^Kr 
«&«  aijiiAed];  Mxis*  loais  told  Mr*  Q»9$  Aft«r  th»  9«i>«r  w»ti 
«iga«dt  thert  v»r<@  0o»t  .fur*  flih<»  ««mt«d  him  ■%»  li»v«  foxr 
his  "wifv*  imd  h«  went  stud  ^t  tiEi«u  and  »ho««d  th«a  to  her 
ttAd  eh«  fiaid,  ^«8^t  «^^'i>  tJmt  th«r«  irwi  another  piaott;    tiioy 
iNnr«»  i»  a  pilJloir  aaa«  st»d  h«  took  thflm  mm^  in  that}  Mr* 
Coo  had  on«  wiLta^fc  in  hi»  pansk9%i  M»n,  Long  »«id«  "0«t  «it« 
•ther  oMii**     tfira*  Itano  th^n  150 1  tho  other  weitoh  etad  aht 
toid  hiai  that  «i>4»  for  hi»  iwifo,  HoioMy  imd  tjho  otht^r  Tor 
J'ohn  Co«*9  wif9*     Sh«  t9«stifittd  that  aftor  Mrs.  Loan;  ^^und 
ffipi«d  th«»  iiap«r  «!»«  (t^idt  "Cna  Mrs*  Boiio  ^ttt  »on«y  n^v?* 
and  Ut,  C09  8aid,  '^Yws*  I  will  fix  that  up  &ll  right*"     3!bM 
did  not  reai>«a|KKr  the  misah«r  of  th«a«  hut  Uiid  &hei  filled 
th^m  out  »nd  aiga«!d  them*     Sho  wm  Mre«  I^kng;  ttTery  day  <iur«» 
Ini^  her  l^e^t  illneee;  -they  ntide  mo  a.rru)SMS«w@at  with  her  for 
Qosspenftfttion  for  her  eerYicee;  nh«  never  told  Dr*  IS&rtla  or 
anyhedy  else  that  Mre*  Z<onK  proiaieed  her  #500;   ehe  im»  pre* 


•ax- 
/^•«ttiKi  Aonr  yi^  ••tS  iMfl  *;it^l«  of  y9%  .  ■  -> •..!..<:   JArfd 

«*il  M  BUM  kiot  Tdvmr  kad  Mi'  -:**  ,4o^'  ^  «#  jittlcU 

;aiaiav  afoid  V^^T  «  Mnr  sci^Jl  ••'til  *«tfi  t#4»Ki  »;UX  aAJk^VMOle  7« 

#j9ilU  «•«£  i»lM-  s^cwl   .nil  •«•<(  Q/  ih»r«  tmf  'X<M)h»«i  »cl^  t«tlx  #«if 

iftli/llOi.'    •tU    ^«   Mi«4»    ttli  bttA   alM*   J4Ui.  "    JOM    tilA   tU 

ni.«  #1  #Mi^   iv"*  ^«^  v^  ^'  ^«'  ^'<^  V"*^  'O^  *XI» 

eoO 

»•■  A*  ,«i«0   .<M  *r  .;  -W 

.:i«l  iNMriuMr  AiiiA  fnofl  MmiM  «-i*v  .j»»fq|l» 

•x:  j/iwi/  iil  v^  saftaur  4»ot  tif  bn«  mmo  «»XXi4  a  ni  9iwir 

BAi   i»i>"  .IkJLAC  sBtJi:  .anX  {^MteKf  nU  lU  Mfttmr  •«•  bt^  •ot> 

•/(a  ;j«i«  cioliMr  x»iLt0  %tui  ^<m  a«f<#  MutC  .and!     *{««o  i^xfia 

•xe"^  •  -    ':  ^Oi  teM  «iMX»K  •ftr-  -••    ^wl  naff  lAfur  Kijf  hl^^ 

•tWOC    <i»ft-^-i    i»*|  «MMM(    .nM  IMO'  irf'J    it«.:i^o    »»/«    r>««li« 

%A     ".iii  Itf  ^juCi  xit   Xi.  .  .  3«A 

i;<'  \.-:t  i>ix<t   >-«iiMi  ;rMr  «Mhdii  to  Xf^dautx  ^si»  •v^tf^rnT  Jmt  %kb 
iTVT*  luuJL  .avM  «M  oitf     «BiiMl  iid  aMlt 

«•■««  %m  %Am  |tCM  t«A  tetiM9«t  a«i^  'i^  tMtt  ••i*  t^MlxiKi 


••at  ia  ooiurt  v^«n  £)r«  Martin  t«Btifi<»d  on  tlmt  point* 
SSm  T«m.9ffibmT9d  a  oonTarabtioa  with  Mr*  Long  on  hi  a  front 
90ffah«  ono  oroning  soon  aftvii:  Mrs.  Leag^tt  donth*  when  oho 
fottad  th<^rtt  mto  going  to  bo  troulalo*     Xturiag  thm  ti»o  whoa 
tho  ooBVertMition  took  piaoo  in  regard  to  furo*  uratohoK,   eto«« 
Mrs*  Long*!)  mp*90ih  vsjt  tiiiok.  but  Mr»«  Bane  imdorstood  what 
oho  said*     She  first  opoic*  about  ih«  fur««  aad  told  her  to 
got  tho  oth«r  wat«^     Mro*  Bane  did  not  know  that  abe  was 
smoh  of  a  Judge,  but  oii-id  that  aha  of^rtainlj^  noYor  would 
have  eigaod  th«  paper  (aa  a  witneao)  if  ehe  had  not  thought 
that  Mra*  Xiong  was  oapabXe  of  aigning  it  .hfuraeXf;  thsnt  was 
her  oaadid  opinion  at  tim  time;  aho  heard  Kr*  Itertia  aay 
that  he  thought  Mxm*  League  aiontai  oonditioa  ^ae  uaueual* 

Qn^  CeeiX  CM»orge  Kellogg  testified  that  he  heard 
ftTf  Aurtia*  th«>  d«ar  of  Mre.  X«ag*@  funeral,  epeak  of  liov 
ren&rkable  it  waa  that   ehe  held  out  the  nusatber  of  dajrflf 
due  to  her  wiXl«power$  tiiat  J^«  Martin  spo^e  of  her  mind 
a«  beino  ae  *  clear  ae  a  b^cll*"     7M&  vitnoee  wae  a  eoii*in» 
law  of  S«  A.  Coo* 

Xnt»  Martin,  on  orose  ejouainatioat  smid,  ia  re« 
buttal,  *Vo  isatter  vdiat  X  told  th«»*  it  eao  n&X  under  oath 
and  her  nXi^d  «as  not  <3l«siur-    Hhat  if(«»aitin  n^ver  wae  olear* 
niaded*     After  «he  be^an  to  fjail  along  in  M«y«  er  the 
epring  of  1914,  1  would  not  ecneid»r  anything  that  she 
didt  -nt^th^sr  it  wae  legal  er  illegal,  «.s  hol<iiz)g  her  res* 
poaeible  for  its  <>^  X  would  have  objected  to  lAiat  the 
did  at  that  tiiae,  if  her  husband  had  iwt  objeoted*     Z 
WM  aelcod  ever  there  to  be  a  vitnece,  &»»  not  to  fight,  and  X 
sa  eorrjr  X  vae  a  «ltn«b»  in  this  o&e««     Xf  1  saici  that  her 
ittind  «ae  olear  it  waa  only  to  paoify  thii:  people  that  were 
yiolclng  OB  to  }uu»  anci  txyiug  to  get  xafcrtosition,  but  X  vaa 
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«itt«  to  thorn  on  t)i«t»     t  wmy  hava  onaoiura«cttd  thnn  in  all  ktndii 
•f  iray»*  Imt  X  «1U  aay  %3m%  tiM  ««unaa  did  tiry  to  Ulv*** 

«M»Mt«1»yikiJMi<i  i«  -««^  tlu»t  w«  ar9  uKftblv  to  coaottr  ia  tixo  fiml* 
ittK  01"  ih«  lwiiiAra«iu  <m«)«(»«tXo]p  Im  rugurtf  to  Hro«  2iOcig*B  <»»aii 
diitioit*     tho  odiMfcuct  of  fir*  liartiii  at  th9  tism  th«  infftneatat 
wao  «aH»oii.t«d«  Kn4  his  oiwm  aooount  of  ^sAm.%  oacnirro4«  in  ma^ 
tinXj  inoomiirioteat  witli  the  «uppoisition  that  ho  thon  b«li«T«4 
Hunt  oho  ift^«il  ia#ist«il  oap&oity  to  yatmr  the  oharaotor  oiul 
i^Tftot  of  th«  inetsrummt  iQComit«<l*     Tbo  fsiluro  of  Oeorg* 
Iioase,  th«  SKKttgr  n»«t  iat«:^r««tfi4*  to  pzwtoat  «i»4s«anttt  the 
'«aG«iStttioa  of  th«  i««tn8a«)nt  aftor  it  hM  hooit  vamm^^$  ^a 
wry  posrsttMiit*  <»f  »  iMsiiof  timt  ho  4i4  not*  at  thd^t  tiBO» 
mn»i.d«r  tkua^t  hi*  wifo  iAOicftd  th»  aoe^oiiarjf  ia<mt«il  oasnaoilgr 
to  oxoottt*  th«  instymmntt*     Sl»r  tie  w  thUde  ^tot  ther«»  io 
i»iqrthia«;  in  tht  teotiiADiqr  lit  either  9f  thotw  %ritneeisi«o  la 
roswNi  to  «iiiri|^thiiig  timt  wno  waid  or  ^»t  at  the  tisMI  tho 
iaotn«aitt»t  wae  exooutod  i»hiah  indium  too  that  Uxw-*  Io»e  did 
not  fuiX/  uador^t^md  th«9  oharaetwr  of  ^«  in&trvai&nt  oho 
tmo  iii«;i3tiag,i  or  th&t  oho  4i4  not  ksiov  tho  i»a,tttrai  ob^oots 
•f  h«r  iM^uA^*     Ci»  th!^  oth«Fr  hand  wo  hi»v«  tho  Tory  eloiur  t««1^« 
XQony  of  &  dioint^rootoci^  vlttt^oe*  for  swHisr  yntMtK  th«  friond 
«f  both  liro*  %0t^  fmd  h^r  htMil»tind»  to  tho  of  foot  that  aim 
oortiidnijr  h«3.i«nro4  l^tot  Era*  Long  know  inimt  i^«  vfto  tioing* 
fi^»  Ions*  hinaolf  •  oaj^  of  this  witnooo*  *@h«  iimo  a  good, 
]clt!»l  fri«ii(l,  ana  i4»ft  ha<l  icnovn  my  wifo  n  food  tmuay  y«aro« 
and  thoy  wero  intlalAto**     K«r  etfttamonta  in  reg^urd  to  tho 
aonv^roAtion  uMc^  »omirrod  in  eoimootioa  with  the  oxo<»ition 
of  th«  iaistrtiaont  ond  the  direotiona  givon  Mro*  Long  in  r«» 
gor4  to  hor  s>rt>9«rtyt  ^°  <*^<^  opinion*  a^w  ^a  la t tor  to  horo 
iMion  oloarly  ia  ouoh  pooooooion  of  hor  noat*!  fAoultioo  an 


teyvilea    -I'iiU 


:i9»*l     «itf:; 


Ibtu  nnaml  *mei  tmA$  9»4jmuifU  tMUIw  .>t>wwmi  aumr  ;r-. 

•anioi)  «A'«  ;HdC«  ^AfCw  mi^tfl  'Si^fjJ  ,**"J1 

-0X  at  itfifiJ  ••in  «»Ti%  Mtolte^'xiA  »/. 
•▼eta  o#    .  (i  vs^Cb   ««: 


to  •na'bX4  h«r  to  know  th«  oihar&etttr  antf  iift«at  of  th«  inatru* 
wmt  idM  WAS  al^^niog  and  th(f  aaturnl  •I>4««t8  of  her  Iwimty* 
V«  hsprn  Mftdt  tl4«  full  sutaButry  nnd  Analysis  of  tho  teotlnongr 
for  tli«  r«ftaoii  tliat  the  findlogs  of  ao  abl«  na<i  «xp«ri«»eo4 
«  okMmoiAXor«  suid«  m^ott  «vl4<ana«  r»o«iTod  in  opoa  oourt, 
#il#ii  iM»t  llKhUy  to  bo  disiiirbttd. 

CoumsoX  for  app«iXX»«  furUii<?r  ooatoaae  thai  tho 
i»»trwa<saii  wtio  irtoffoctivo  1»o<mi4»o  Alios  Loon;  d^ov  m 
oiuscik  o»  tho  baak  «Md  tmtim  ao  <ioliTo}?y  of  tho  oontonto  of 
thtt  oofoti;^  44iif>o»it  bot3U     aostctiaXy  tho  4aar«tt  cMomot  bo  8U9» 
^rto4  upon  any  ouoh  jprouni*     ?i>o  Islil  ooutsht  to  have  an 
ijiotxtmojttt  oot  aoi^o  y^iin  th«»  ground  ti»a%  tho  iaii»2c«x>  was 
*wit)MKAt  QHj^aoitjr  to  imow  oith  .x  the  proj^orty  dlopoood  of 
or  the  ohjjoet  of  hoy  bounty***     |t  ottoaot  ho  aupf^rt'^rd  tt|M>a 
eroiuMio  noith<^  r«Xi««l    u^n  nor  put  in  iseuo*    JHerooiror* 
It  o^pi^oeuro  fvo^  the  OTidisaoe  Uu%t  the  oonto^ts  of  tho 
oafotgr  do^ait  hox  had  hoon  tumod  ov^r  to  C.  f*  Oeo*  eno 
of  tho  tru»t«oo  tmm&d  in  tho  itt»tn«Bto]it»  iprior  to  ito  oso* 
outlon,  aad  that  ionediatoly  vopoa  ito  oxooutioa  lira*  Bant* 
who  tms  autboriaod  to  draw  oh^eko  a^iast  Mra*  Xrfsng'o  \mak 
aoooosst^^  dr«i  a  d^<$Qk  in  favor  of  oodd  tru«too  for  l^o 
aaouitt  of  tho  balanoo  «n  ao:po«it*     In  rimi  of  tho  faot  that 
tho  unoontrodlotod  oridcaoo  ttimvm  that  Hra*  lont,  had  slf^m 
Mr««  Bano  fuJLl  spomiar  ovor  h«r  h&nk  aooount  mi&  aoooaa  to  hor 
oafoty  doi>ooit  Ikkk«  an4  %im%  Mro.  JSoao  waii  aoting  for  hor« 
it  oaxmot  bo  diaimtod  th^t  »ho  had  full  powor  to  xoaho  doUvory 
ef  the  propeortgr  in  aeoordanor   «ith  th*i  %9Ttae  of  tho  inetrUf* 
xioitt  vhi(^  Uttto  I^anft  hi»d  &'4earn1* 

Couaool  m»kM»  tho  further  ooatootic^  that  thia 
proporty  tiaa  tho  joint  proporty  of  tho  husband  a»d  wifo« 
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V«Ml#««f  ^uii  \9  mJtmxStum  i^m  ictMvaMi  IMX  bXA9  9i.*m  ar^Ml  tt 
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and  wiHM  Bet  au1»Jtot  to  aispoeltlon  \ty  Ui.^.  lutter  «loii«« 

1%  1»  a  BiAffial^nt  answer  to  thio  to  a«y  that  %h«  appoll** 

liii  1^«»  «Ui«ii3rd«tynt«r«  «n<i  ^o  euoh  ol»tiiin«d  a  4«or««  flBtding 

UsMSbf  h«  1»  0ntitX«4  to  thQ  |»r«']^rt;y  am  tiit«it  ;prop«rt3r  of 

ktio  deoodont;  lid  ounrwi*  of  aoiurtt**  now  li«  htt^vjrd  to  ciagr 

tlSAt  it  mi»  mt  the  firo|i«rt^  of  thtt  aewMtent*  1>ut  t)i«  Joint 

pttipafty  of  tiMi  <l«i««4«t»t  and  Ii07  inuabemil*     Ulit  at^aree  CpvuaA 

that  0dorg9  A.  Loia^g;  wse  entitled  to  rooovsv  ^2*200^  «is  Itiii 

s«parat0  i)X9p9rtjr*  and  th^i  mamer  In  vSaX&h,  Long  imc  e:iv«ti 

rellflif  was  undou)ito41;ir  \mMnd  upon  tlir®  praotioal  nituntlon 

ty«at«4.  \isf  t}3ie  oth^r  findings  of  %h«  d«07e«,  fltiid  wouiit  not 

%9  ebjftjjtionablo  if  th€-  eth^r  r«Xiaf  i^3^£tt«^d  w«ir«  not  to  Im 

<li.fttur1»e<ls  1»ut  fto  ossiy  $800  of  Lo»g*»  liit<g»r«8t  wmi  In  (Mutiai* 

iriiailo  tho  roi^ftiniiig  |I3l»400  rftpmo^nt^a  hlit  int^roat  i.a  «ertr«lj| 

as 

»ot«8,  iMi  is  €atitX«d/to  th@  lattor  only  to  a  dttoren  finaix^ 

Ms  intt^T^ot  1b  t3m  fi|^i>oifi:e  «K>'t«$ii«  &»d  ttot  im  be  paid  out 
flrf  tlibi^'  fRToooeide  wli»n  (^Xl,eoto4*     CetMtooX  for  «iLppftll«.ntB  contend 
«]iat  tii«  fi£i«linis  itt  th«  4ea'r«o  im  ffiTor  of  Xi<o»g  i»  not 
ou$iyert«4  %^  th«  <&irld9nQtt,  but  v«  do  m»t  Viiink  this  oontoa* 
t4on  i»  lufimM  out  V  tl.i^  roooi^,  for  it  (amidsr  «i»]^«ojro  froa 
tho  tttiiiiiw»Miy  of  l^iRtg  th^t  hvt  tm&  is»  int<»s-#«t  to  tii@  oxt^^nt 
Of  IS'OG  in  »  iH»to  titat  w»»  |Na4d  June  &th,  prior  to  Ma  wif«*« 
<lOAtl);»  fmd  iat(»roiit  in  i»notb<^r  noto  to  turn  oxtont  of  $800 
mid  ttkAt  noiurXjr  All  of  two  enountOc  ono  of  #800  And  obo  of 
#1^0&«  vdaJLoiti  w«»t  i»to  ta,  tltird  ooto  'vm»  3^10  rnoni^*     Upon 
tliio  point  t)i«ttr«  w!»«  no  oou»t3rv«iii«^  proof'    off or«d«     1^ 
deoroo  of  tho  (Urouit  Coiurt  io  thtr^reforo  r«ir«;>rsod  unii  tho 
Oftuoo  74H».ndtt4  wit^i  dir«otio»o  to  dioiaioo  &ppelleo*o  Vill 
and  to  onti^r  n  deeroo  KrontijAs  r«liof  to  ero»o*ooBtpIain«nt 
Iiong  in  imnmtiy  with  t^iio  opinion« 

WITS  itmmtKam. 


.««oi 


^„.  .     ,    ...til  t9rt.    -   .-       


ulrJ- 
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iTMtCkl 


A 


yxf' 


6^tiitiM  ^*&m  pmopt^ 


mt.  jr©r/t€s  oooutsm"  ftii"r«r«4  tii- 

tte  r»Y«rcMft3.  «f  fti)  oricr  <§ir««ttfig  tbi«  iBtming  of  &  ^orli 
«!f  iii|tin«tl9ii»  *ft«5  pTN&y^fl  li5  ERifi  IstH^*  aiMl  Offering 

*'tlii.t  %!)«  ftftid  d!i4»f»ii4aaiii#  aifi  •!»»]%  ef  W0».  %m  «t«S  t%Ml 
WW*  (Mre  h«tra1»f  «i!i|eiis«^  fire®  ati«!il»iy  pwH^emAm  tmf  r*» 
iigl.<ns»  ««rrio««  In  Hist*  e«Kot«f7  «»f  th«  •«i^lftiea»t  tmtll 

ferth<»r  ftjNIfniwft  fey  il*t»  ©iwrt.*     The  p«t!ttei»«r«  «ll«f« 

fitaiNNl  in  tli«  Hllf  Imt  do  net  &ll«gtt  ih%t  ilii9$'  eonetitvt* 

IHKV*  ii»  SMswir  t©  !»e^Mi«««t  ih«  rle-hts  f>f  |.h«lr  osstjsl^ 
ij^gl  Is*!  *^  *  '^^^^  ***  «Nptlty  witJiOU.!  ahfflsrlftg  |!®rj^  mniS 

it  t«  (»l««r  tlHtt  A»  tl^  petltiii^iMirs  ar«  not  tikmn  tf  eon* 
atittit*  a  fi!ft^«rity  ©f  the  tniettnw*  ef  th»  iM«^f«»pi,tlan, 
t^y  iMP»  not  «Bstitl«^.  t©  r®ll»t  In  tto^lr  ©i*fl#i(fel  o»|wielty. 
1%»  Vlil  Mta  uji  tfe*  f»im»rehif  I17  %h»  9mwP*mtien  of  & 
««n»t6Pf  f  tint  it  <»istal>.li0it«MI  tM  f^l«'»  1>f  ivhl^f.  |>«fyii^t« 
w»r«  gjttftn  fur  bwri^l?  tbat  it  f»»«»0«  m  mtvf  utei^fc  iwro* 
Mfeited  *Ry  ©o«  «!ioi  Affiliated  wltJi  tt»  ftt^esiifrntiow  fr«*« 
Ipr^^ylnj^  alotsd  c-r  r«a4ir<g  aieiatf,  fr«p  a  Ht«Al»  t^  in  any 
9tl^i>  "wiy  ©ffletfttin^  At  lym  IntcinMnt  ir»  tl*«  c«i«t«r7» 
tltfct  e^'i9  :haR«X«&,  «li«  hOMt  Imcii  a  ffi««^«r  of  tli*  9(mfr»gtt» 
tlea*  rwtelTtid  a  ]»«K^t  t«  %iapf  fel«  family  i«  a  «*rt«in 
fjl4»t»  tmder  -the  ffil«»  ««^  r«#il«:tl<m«,  of  s«i^  oios^ttryi 


tikttt  lit  Imd  4i»<l.  and  thftt  hit  rffI»tiT««  lfjt«nil#<t  thai 

that  the  d«f»fUiant  had  »t  ether  ti»6a  offi«imte<l  against 
ittttr  Gt»j«»c!tioR,.  and  tz^vp«Mi«e<}  I3p«9tt  tfoo  buvying  grcwM 
arA  p«rf«nHkl  (uni  «tf«HMtiai«(t  c»f>«BXy  ar»!!  audibljr  ill*  o«f»* 
»ecsl.ttt  ef  hi  a  p»rtioular  er«»dl}  that  Ui«  0&ngjP9t^%imii  ImUI 
••rvftd  Bctiee  wriCMi  hii?.  tsct  te  <!«>  9«t  that  h«  Imi4  •▼idiniMA 
a  ««i«r»ii«tloni  t«  41bii*#@u?<A  t^  rult?  that  i>»tltl«m«r 
ha«  iw  »•»»»  fit  eBf«s3r©lt»g  ©wwtrel  evw  ti»  •^ntiary  «r 
l^rirrwtttBS  tij©  ?!«e«Mnpatla9i  <»f  tht  «*B«t«jr3r  l»y  ti»  i«wm» 
•i«R  ef  tlt«  dafeiaAantf  ca««pt  hf  tlto  lalmiat tonal    «^«r 
et  thtt  «9urti  ai»&  •%«%••  tliat  *fmBt  |M»titi«n«r  «lwir«&  tisat 

l«  ififntwa  v$tfc©«t  HOilft*  ana.  witbswst  ts^rsft.*     It  vrnkf^ 
tlte.t  o^n  IctJunetiQrtial  csr^^er  l»«  ifti«it4(.  wttisflut  notloo  mA 
vithani  heaiit  ftiK  ali>«nr«  prasr^i.  imS  that  u^a  hwarini  tM 
tMf««>MT  in|tfiistl«n  iHi  4««x^«S  te  b*  iMiiinaiittni* 

tn  th«  first  ?Ia«if»>  thcire  ia  no  atataaMmi*  la 
thla  Milt  «^f  fta«tft  fron  imioh  tht  (Hiurt  Qfin  oettolt^c  thai 
tiMi  iMHnGBlt  lamtwl  to  tfc«  «(M9«aa«4  «»»  not  euff t«t«nt  te 
l^v«  a  ri^t  of  Imrial  «itl»mit  r(»r.trietl«ia  aa  %e  Ita  Irinf 
or  «,h%raetor'     ''ha  atatiwafiit  that  tSsm  frmit  wim  atihja^i 
to  th«  ral»K  tm&  rfi|?9l*tl««i»  of  %tM  ««i.«pp*>«?at4©n  la  a 
»«iralw«t«m  «^f  ^•»Wf  mn^  0.w<Rm  tm  irrttfrimtiG'n  ae  to  tha 
Qharaater  af  tha  pamlt  -rr  th«  »atura  of  tha  oonAitienc 
aiiaiftrtid  to  ii<     re  aisUtarlxa  a  ae«ert  of  ahanoitry  t'^  aat 
f«r  ih«  iprot««tif«  of  a  ^twimrtir  ri^ht.  that  pret>erty 
rlflht  and  itt^  Inraiiioa  imat  ha  ahewK  hs^  faets  ^v«m«*^7 
nlittiS^f  mM  rot  hj  a  setra  fltat«iM^t  etf  a «ro1u«1  ana. 
A^'aitii  there  i»  wm  ahmrfng  of  aueh  Aaaaiie  ae  will  «ntitl«« 
a  •Mqplaliwnt  tt;  the  aid  <»f  a  ad«rt  of  e<it2ity»     In  Rablyiovtoli 


X*  iiSk^   ^^  ^■^**  *^'  ^^*  *'^"'*  «-«W^»   iri»«»lrtng  tl»«l^ 

i^'J^*  i7lt»i!>i«»<i  jottlX*  Mfcid,  lit  fm^  4Tet 

ti'^Hn  oar  %lM»  •iwrciii*  fti*  the  Ir^.^i^w+Jw*  i>reo»ii« 
of  tii'J  iiWfayi^  *»  Ri3»  iin»Wi4ty  't^f  tij*  !*▼  to 

!)*)  i«titl-«  -^il-t*  iiiwMfpiaiwftni.  t«  t«'ift'  relief  thfti 
tew  ii.l.lc^gtt  irri^uisiiiufei*  #«s».i5»»*     n»  mmt  »V«r 

limr-s  0>it»  t^  tm%9  t«t  fetrtfe  in  thiti  bill 

■»£«  wt^l-S  i*«ttsiXt  rr«»i  tJjii  ^3rfe««asw*i  ©f  burial  swrlft* 

»^^t  tmt  it  3M0  ne»i  bottn  -mA^  h93*»* 

Xi  iklto  ap|»««ky«  timt  mrwfNet^  im  th«  Mil  Iktmm 
tbero  A|sp.«far  »  i»rft^#s»  for  i«5«w«l.le«al  jN»il«f .     '"'Iitr®  is 

A  cftJTftfi-CJ.  ?«*idlns  cif  4b«  Hll  frnil®  t©  »tww  thftt  any 

tSui  ill©  Hll  i»  f^t*!!?  5?8f««tiT®  itft'S  tSwt  ih«t  ©f«««r  f©r 

SMS  iiiju'no4i«iii  Witt  JsKp3fo<p«yl^  ts«»M»     '.I**  ©rtor  «f  in"  ■ 

WSSff^.  BSV'SitlS>« 
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HAuiLtoi  amj^aim  oy  lav,      i  i  off  (jhicago. 

\  i     A|>p«ll«mt«i 
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^'^J,.V^?^^ 


^  202  I.A.  88  ' 

ifti«   J»8T1(3     TAlfLOa  4eliTer«d  th*  oplttion  ©f 


the  cteurt. 


th«  La  SaXle  KxtftBfflion  University,  a  eorjjora- 
tion,  brought  suit  la  ther  i^!Wiialp&L  Court  of  Chioago  uKaiast 
th«  Jiasailton  College  of  Law,  a  oorporatlon,  on  four  proaieeory 
notes  »nd  reeoT^reel  a  judgjaeat  for  |g€99»63«     Appellee's 
elalflt  is  for  the  four  proeiiesery  noteo,  ^hioh  are  no  foliowi: 

*One  note  date4  June  ^3,  1910,  payable  Se|»ttt»ber 
10,  1911,    to   the  ord <r  of  Ore®  i'ubXiahlng  aoaqjjarjy 
for  the  sua  of  FiTe  Hundred  and  ;  ev«nty»two  i^ollaro 
ana   i^ifty  clentB   (^672. 50),   at    3hlcA<:o,   Xlltnoie, 
with  int«rt»t  thereon  at  tJw?  rate  of  flire  p^^r  o©nt 
(5^)   per  anntim,   fross  IJeptewber  10,  1911,  whieh  note 
tmn  duly  entioreed  and  delirereU  before  maturity  by 
ftaid  Cre«?  fubiiehing  iJompiMiy  to   the  plittintiff  herein. 

Oiie  note  dated  Jane  23,  191C,   payable  May  10, 
1911,    to   %hm  &rii^r  of  Crete  Irubliehiiig  Sorapany  for 
the  euia  of  .Five  H»iJidlr«tl  end  ii-ev^nty-tiro-.-  liollara  and 
Fifty    Tents  (#572,SC),  at  (Juiasife,:©,    Illi^ls,   with 
Intereet  tlwireon  at  the  s^ato  of  fire  per  o^nt  (5^) 
per  anmoa  froii  May  10,  1911,  which  note  vvae  duly 
endorsed  ivn     \5eXivered  before  zoaturity  by  said   Gree 
Jl^ubliehing    Jomjpainy  to   the  plaintiff  herein. 

Cne  note  dated  January  10,   1@11,  puy&ble  April 
lO,  1911,    to    ihe  oru<3r  of   said  plaintiff  for  the  eura 
of  Five  Hundred  and  Sixty- two  i'lOlXiars  and   •■'tfty  Cents 
($562,50).  wit     interest  th«*r^'on  at  thr'   rate  of  six 
per  cent  [6%)  per  anmm  fr«a  date. 

One  note  dated  .v:ar«h  1?,   1911.   payabl«  ^.^iay  17, 
1911,   to  thft  order  of  eaid     Inintiff  for  the  sum  of 
Sig}:ty»onc  Lcllsrs  ana  Twenty-five  Cents  (^81, 2S), 
with  interest  thereon  at  the  rate  of  eix  per  e«Bt 
(6^)  per  annum  frosi  d^te." 

the  appellant  admitted   the  exeeution  ttn4  delivery  of  the 
notes  but  olaiiaed  tim.%  they  were  given  "in  complianoe  vith 
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Uu 
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££_    J._        
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the  terms  of  an  executory  contract"  and  that  there 
a  failure  of  oonsideration. 

In  liay  1910,  the  appellant  entered  into  negotia* 

tions  with  the  Cree  PuMiB)jing  Company,  a  corporation,  to 

Law 
buy  1,00€  cetB  of  the  JPutnajj^'Library  (when  manufactured  and 

delivered  to  be  called  <*Hamilton  College  of  Law")  for  uee 

in  eooalled  extension  work  by  the  appellant  and  to  cost  #19 

per  set. 

In  erder  that  the  Cree  Publishing  Company  might 
have  authority  to  raake  such  a  contract  with  the  appellant,  it 
was  necessary  for  it,  the  Ores  Publishing  Coapany,  to  make 
terms  witli  Be  Bower  &  Chapline  who  owned  the  exclusire  rights 
of  sale  in  certain  territory. 

Accordingly  the  Cree  Publishing  Couqpany  took  up 
the  matter  with  Ue  Bower  &  Chapline  and  it  wcs  agreed  between 
them  that  De  lower  &  Chapline  would  release  certain  territory 
and  that  the  Cree  i?ubllBhing  Company  would  conpensate  them  for 
that  release.  The  eoapensation  agreed  upon  was  half  of  the 
profits  made  by  the  Cree  Publishing  Cosipany  on  each  set  of 
books* 

On  May  23,  1910  the  Cree  Publishing  Ooaq^any  tmAe   a 
written  contract  with  the  appellant. 

Th0   important  eliments  of  the  contract  are  substanti- 
ally as  follows: 

First:   The  dree  Publishing  Goropany  agree  to  sell 
to  the  appellant  1,000  sets  of  the  books  "to  be  delirer- 
ed  f.o.b,  bindery  as  ordered  by  appellant"  and  as  aany 
laore  sets  as  ordered.   Appellant  to  sell  I, COO  sets 
a  year; 

t;econd:  The  appellant  to  pay  $18  per  set  for 
the  books  •payments  to  be  made  by  16  equal  monthly 
negotiable  neten,  dated  May  10,  1910,  th-?  first  note 


•JUT  itr^di  4adt  oa»  ^fanimmo  x^v^tn^ixt 
•a^r  t»t   (*»  iiiiiMM*  b«Xi«. 


erf- 
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101  #«r   I'^rr  nrt  Vvi   oi   *«i.\lii*i*-r-  »-" 

virion ,  -^hSM  •<? 

•ion  4a  '.  .  -X  t<iiK  ^ 


•:w 


to  1»e  du«  July  !,()«  X^IO  )tind  one  note  to  be  du«  en  tlm 
XGxik  day  oi   oaoh  eucae^inis:  laouth*,  appRliimt  *o 
Imvo  tB«  priiriioji;«  «f  i-««ewitig  lialif  of  saoh  »M>t«  for 
s.  jp'«rio(l  of  foajr  BMmtha  ^n4  jr^inaKral  aot&e  to  beejr 
six  uer  »tmt»  iat«ir«et.     A«)p«]Ll«i.nt  to  turn  ov«r 
oert^iin  lOi^Q^B  fjron»  titae  to   time  mm  (Sdaujritys 

fMrdS     The  Ores  i^u'tolJiBhAaij  Compumy  wan  to  furnloh 
a£>i>oil%!nt  o«rtai»  »«%»  of  l<sotar«  ana  Itustruction  £ih«)etii 

X«»otui>ee  tkies  are«  i^ubliehinu  Co;»i|»ai^  agreed   to   pay  half 
tJi«!  f««  paid  fer  tJie«aj    th©  pjric©  to  b©  mjttu^ly  etifxecNi 

ttpon  in  advenaw.     Th«  Gye«  i'ublieiiint;  CMm,piimy  a^jreed  to 
»ui>ejnriit«  tii«  periods  for  esid  l«otur«tt,  «?to«     V&oh 
oomparty  to  MaVft  an  a.d«qua%«  aet  of.  pXateti  ?.inu  ^alth  p«y 
for  ii»  own  e«ts 

right  to  5/eiXl   the  bocsJc®  furai?;?^h«Ki  by  th®  Crae  i-'uMi.  «li»» 
iii^  (Ivntsmay  vitiiin  oertalB  prescribed  territoiry  until 
fe  oortaiti  oontrsct  ^ao  cimo«ll«tlj 

Statth!     Tfti«  «|»pJ8Xlant  to  p«y  |1#5G  per  volusase  if 

titers  ehouid  ■&«  adUibioi-jr:!  volyifi&«K  t€»  itaiti  sotj 

ffCV«»»th5     ffe«  i^arties  to  tixiK   oojttraot  .beraby 

tsh^rtin  %o  -iitirk  iautM«&iiy  t«Js»tl«5r  %ii  jrotsat  dacii  ot,)i#jp*» 
intiMr«»t.  aalil'iJi;  tm  aiiiirgea  t©  each  other  for  any  ©•»»• 
Vio««  «ki&a^  SMm  i intra   in  att  a«iiVi»os?y  s^Sj^j 

MsdJitiis     "fli*  32p©f*  FwWisMina;  Coisipany  to  fuming 
».S>^«i.l*Aii'&  QopUm  or  jiSJiriaia  g«xtil'io*it«JB,  aAi»X©ia«i», 
«r4a*'  blanks,  fOi^ss©  foir  ke^^iping  aocounts*   etc»|j 

Mititlat     A  pr«j«f4«»iib»i  ia  jpfefii^s-X'ti  to   tiie  pti&stiblii 
oo»8cXi«Uitio«  o:"'  tliss  correiTptJistionae  priYllefefee  of  Una 
I»i»«ol»»Jt*rt'«3mon  Uriiv^rmity  afiu  tiio  ii4|?^ei.l*ii:tt» 

Itoth  ig»iurtl«i»  proo®6d«d  to  work  imd^r  ti»<?  oontraot* 
Sh«  Cyflio  i'uTtilisiii.ng  Joxai^aay  furnisjJied  the  appeilsmt  about 

M3  «ttt«  of  Ihei  books*  &m  %in&  a^p&lXant  jm4@  uort&ixi  P»9^ 
m®ot8  to  tm  Oit«i0  Fubii»hia,^  Gosajwsngr  aaa  ale©  gaifo  it  oeaw 
tiiin  prooisnory  aotea*  asoiiig  wMcJi  w«r«  th<»  two,  i*boir« 
m«!ntion«<i«  ilutod  ,Tim«  23,  1916,  msd  th«»  otiv^r  two  originals, 
f»r  adiioH  «ubi»o<|u«ntly  r^mmaXB  w^r®  ^y«a, 

¥h{|  four  orifsiaal  isot«»  trar^  enctorvttd  (without 
r«cour0«)  and  4«»liirer<su  by  iho  Cre«  Publi8}U.8g  ^^oisvcuny  to 
i>«  Bower,   (wiio  reoeivftd  thesa  for  th®  iJ«  Bower  &  dmpXino 
Coiapcmy)  antl  he  0u4or»«d  aau  d^^livored  tJlio:«   to  th«  4ii|?pelle«j 
that  boing  done  «om«tim«  in  JTuiy,  19U,  whisa*  waa  shortly 
aftor  th«  ctftt«  of  %ho  ooatmot  betwttea  the  Cree  i-'ublistaii:m 
Coag^ay  imd  th«  appelXatat. 


mC» 


x>y'%  etui  <^?  ^tuUi' 
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lUX. 
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>u  J»«1l#*<f 


At  the  %itm  tk«  waid  four  not^m  «#r^  !^:Arev.  Xjo 

^  ii>owi4i|*4,  )m  ^9M  pr^eiUeat  of  th<$  app«Xl«o  «}<>'«^'n^  and 
!KJAaii>l*ii#  wft«  vie«  p.Pw«i4«iBt»  awiti  ijacsy  iMstH  i€n«m  Ih^r  t •?]?»■.»« 

&imm%ism  Im  %im  mn^ly  pwr%  of  ttm  j^mr  Ifiill,  Vsf9 
•f  tJ3i«  four  originsil  iM»t«»e  h«3id  toy  tt'PptlXo*'-  'sfhlati  wssre  aut«d 
Iteu'^^h  if,  ItlS.  KUd  January  XH,  i9I.X  nniiei  pit,y«bi,9  to  ^p^ll«e 
lu  0i;isit;^  ana  Xkini&ty  4ie^»,  r«r»p<»0'tiT«Xjir*  ir«ir@'  fire(i&at«4  to  tilaft 
«;^;^<»Xi«i»i  f&jT  i^s!^is»g(iit*     ?k«  2>iitt«r  |>«kid  $@CX>  on  ane  of  th« 
aot<ii»«  an4  isave  two  rtrn^iml  eM»t«t»  f^r  th«  bals^no^i,     "^d 
r@»«i7«il  ]30ti$o  ^nt'si  (ij^toi^  lli^i-relhi  lL7t  2$ii  mid  Mnxmvy  J.0,:|9X1« 
■Old  were  p&ya'iilo  to  st|H-»«il«<»  in  'SO  mi<l  SO  te^®  ajftsr  «lat«» 
.3reiip<»ottv«ly« 

B«»foif«  th0  boginniiiig;  of  thtifi!  ^ult  tJ».<$  C^ree  Ft»,lbXi«li» 

ing  Co&^pQsty  f«dX»4  «in4  wont  int^  hisu^sxupt^sy  fm4  00  beoa^ui 
ua^Mft  to  <mx«^  O'Ut  Ite  eMiipitlotvat  ima^r  th«  Qo»trik-«it  of 
m^  83,  19X0*     iiXt©gotli«a'  tJae  •■4||ii-peXiant  Md  iKiv<8«  the  ar«« 
l*uMl0);ai:^  Uom^^&is^  $1&,(jO('  in  iiset«»;  ujsui  ]^iM  jptaia  on  titott 

At  tte  tl»M  Be  BmmTf  jrtiso«siv«4  tl3t«  i^jr«n48aox>y-  i0ot«» 
is.  question*  tli«  Gr«9  l^u)»Xl»h4iig  f^ims^fmsf  im4  laot  (d«!fauXt«<l 
oa  4ta  Qontr&ci  nit))  appelXant  aaad.  4id.  not  4«fauXt  th>'.>r(<»oii  for 

It  will  19«  »@on  froa  tJae  ror«»#oin|t  tJiat  tko  ;^roiai»» 
•ojfy  »ot««  4a  quootiea  mmr^  sXl  ^reperXy  ««;eaut«d  etna  <««XXv»jr» 
•d;   tha.t  a  oc»al<i<,v'r!a,tion  wsm  ^iirtm  t&v  thfim  and  that  at  Ujt« 
ti«a«  th«gr  wojro  aeXirciro^  to  Bo  Bo««r,  ait4  eul^sAquentXy  eiidoro* 
OA  «>a4  tloXXvi^jre^  to  tlio  «i4^l^i9Xl«i9  tlier?^  mva  ao  dofeot  in  t2»o 


n»ii>0tt 


\l 


i    t.ti 


Thtt  msite«$,  visiuh  tr«r«  oosiipXete  and  re^^uliur  on  tJa^olr 
fAO«#  iini]r#  &aqul>ri4  witi-iiJLn  a  tavi  de^yt  aftAV  t3ft«y  v^r^  na4« 
Hnd  Xoisig  b4»f»r«  ilt«y  h«9&m«  (lu<»$   Ui«»:jr«of  oou)ro«»  haud  mot 

r«t<{ul.AX>  oc>uro«  of  bujoineatj  ana  for  a  -redua^bX®  or.nai&ciiratioii* 

Xf  ia  %lsm  mnt»&%i&n  ef  1^k«i  n^pnXXmat  that 
m>  Qcmiild&rnXion  mm  ^itrmi  hy  ap'^l.l«»««  for  tha  nQt«»»;  1n»t 
th«  <iiri4@»ae  st^iowtt  that  Vmy  vnsn  ^iTen  (In  tte  X«mgueig« 

jBKinod  ia  f&ra^t  vrnhvi^kmi  T»y  either  pftfty,  an4  Urn  pre«ui3p» 

into  tiiis  biuodtt  of  i^iedsJldl  upon  txxi  mxj^rfBV^ii  con* 

«UKi  for  th®  p«rf©rjaBjao«  of  wJiiasi  %)my  Imd  »«»a  fit 

«»av«  of  'HO  rule  %  wmIo^i  ttitey  ei&n  hold  tj::'lii>  in- 
dfe****!*  iJ'os-  Vj*lu»t  ^I'es'*  t^AC  and  feefor«  the  tis«i 
of  pnvformmmt  Wi.Q  to  teegiii,  «h«irg©».bl«  ^itia  twtio* 
timt  the  pSPOtsiiMi  ttpon  whioij.  tn*  i.aais;«T«  yeiiwii  would 

n«t   b®  kept  Hj-iu  )i»*S'f©,Tit40d.,     '(i'tt^ift  vrj  Hg'JJ.0*,  1x»c»  94 »; 


tmmU  #mi1j^m»  a«lAiui#«i«i»  •*likup0  mi  uiM  sctlttt  Mas  •#  •i#i/ 

•teap  0X9m  VM^  '«M1«  «r(«*  v«t  •  ni^tv  M«iiri»o«  <!*m*w  ^^oaI 
Mil  «l  Imm  M$UAkm9»  at  bmrlosfmm  ovm  oim  i>mt9tu»Mii3»  n«M»tf 

iua  (••ton  twt^  v«fi  ••axXmkim  itirf  «»vl^  tt^vr  jvoiai.... -...,.  .o  oa 

♦jMMimi/   #ldUt   l»i)   MtViS  ♦'MMT   ^ti^    ^AfU^    «««U«    ««>lb>ixlT«    Mtt 


ill    «B««    i^Mil    >^lJ  «1    IMM 

9ia  •«  Mm  ,X»i&Xi«  ^jC«)ii  oi 

•Mil  tf/ii  wtoXmt  btu'  i&t  ttiMincdik 

l»Xy«v  A^iivit  mHtei  9M  ihktift  a^uft  ^«hii»nn  luif  tmii 


fSM  fs!.at  tt)Kit  %pimllt»<')  kmm  all  th&  t,f>raa  of  ttoo 
ocKjtraot  of  ^«^iy  25 »  10XO»  «iid  not  giv«  th«  »tit«y  Any  equity 

e.t:al»3t  tb«  uppiQll**.     JTe  rmo  knoR-  at  iiu%%  tl3w«  that  th« 

thit^  future*       Tfea  j^stc'-*  Ktar*  y-rppiarii-  js»ej;oti»'bi0  froai  hasidl 
to  h».i!t$i  «itnil  th'-iTi^  pfttf.S'tP'l  wjlth  th«a  at  VufH  tinw  of  on^orse* 

KWfsji  fm0,  ^«IiT«i?y  a  g«rf«ct  titl«» 

In  tJi«  oasii  of  Ifflm^Mft  3^  .aSM*  ^l»  ^««  ^«6» 
tl'ie  oourt  w«mt  ec  fr^  as  ta  :n©ld  tlwut  ^a  eoiXatoral  oonteaiporan* 
sous  a^v««ne»t*  pr&Yltiti^  Vm,%  %i>.»  zmt^  lihould  not  b«  paid  ia 
the  ©vtmt  timt  aa  ftxaoutory  €w»Mtif«tet#  pSii.«^  wa«  th©  oottai.<i«r» 
j&titt»  ©f  tiie  »ot«,  »houl4  ziet  to@  p«jj"f»3m<8!<i,  would  n©t  d«fost% 
tJa®  neigetiability  of  tli®  ja»t®  i«  tli«  Jmati  of  an  imi«>rw«i«  ttom^ 
Dd  Jmd  iiDtio«  ef  «u«s^  &igr4»^a«»t* 

Hae  «s|fpel2.ant,  J3i»  m  sauitttr  ©f  l!3».»lae»«,  a»i»  fit  t« 
^iir»  it-e  prs^ffiienoyy  »(»t«»  warier  iSae  dontraot  »1boir«  jii#Mt.te«©4 
for  X^OOC  8«t»  ef  hi»f>k»  sswi,  at  tli«  saiaif  tJUaii,  reliedi  uoleiy 
ana  entirely  u*>«>a,  th»  s(3P©fflii»»  of  tJi#  Crmm  i'ubliabing  CoK^aEgr 
to  <i«irIiY!er  VtM  l»&ok@  from  tlm«  to  time*         ?'h«  «^p^«iXl«« 
r©.a«'4v«4  tli«  Ji»t<i«  ixi  aw«ati0B  f3P©m  tto  eir««  l?utoli»ijl«s  €e»» 
pa».y«  Jm^owlngt  of  eoura«»  tlmt  'tlik«!  a«mt£^et  smd^  Mxty  33.  19a.0« 
«».»  ia  fulx  faro*  aswi  in  p3ro6«6i&  of  «x.«eutit^a» 

How,   tfaeij,  aa«,  t^«  sppelliist  a«n»  contend  that  t}99»» 
notes,  n^otifittfld  b«sfore  a  breaeli  cf  th^  ©owtraot  ocourr«d 
ami  wMl0  the  appellant  Btill  }m4  M&  srisiEMedy  ti.ga.imtt  th« 

Cr««  jhiblishine  CoMi|«si,«y    u,iX)«  it«  aontriijot  ©f  iiay  25,  1910 
te  4®liv©r  1»000  ©«•»«  «'  bosfkai,  «^«  wow  subjiaot  to  all  the 

«t'^>f«aa«!»  tliat  oowIjI  1»e  Mr®e4  "fey  tJi®  app^llwit  a^ffl,in»t  the 


■'1    ■ 

*1 1 


ttmt  AmI  Ml 


a-'  ulr  IMS 


tta«  «pj,»ttll««  wa«  n»t  bouxtd  to  ke«p  wat^  as  %o 

the  eanfyiBi^  ©ut  of  th«  «x«outory  afntraot  b«tw*»en  th« 

Appellsmt  »«<!  tins  Orsjo  PubliaJsiMg  OoijywMjQr* 

oonvcnienfe  «ind  repugnifint  oondition  to  audit  tin 

«.ccepi.&ais«i«     2/  ?i,uofeptitife  sl&i?!^-  ana  ufii06iJdt«» 
tlaafilly  a  n«^tiabi#  bill*  th&  d-'foaUaatB  iar« 
ti;  fee  hsld,  Sift  ikiitiificing  to  tsl%'«t  it,  fMll  tiife 
qualitiesf  of  00KBj**ri3iai  paper,  en©  of  wJUah  1« 
tlmt  it  @h«;iilX  <!tijrouX.Et«i  fr«<?Isr  for  the  |>utfo»98 
of  ■bu&it'i«'i»{i»#  feiKi  be,  available  iii  linr  h&^ii»  ©f 
any  bolder  for  vfiXue#     to  aeold«  'tijat  ©n©  who 
prffi|^-&s««<t  U^  pui"o'i:ia.i$^  it,  i^tm  mi£f  tm&  a,  iifi&'ii>l«i^it 
(bt  th«  aatur©  of  t'kw  trasatmGti&ti  u'gicB  wMali  it 
v&M  ji>:Jlv«xi«  ;&u«&  £.walt  ti^e^  i»;»£a£<s!i4«»ti.<.'7*  vi'   Ut^t 
trsi«»«iotiea  iweula  eensisntiially  iapair  ito  oliBraotear 

Xt  tas  furt^#r  oontfotisied  km  B.ppellB,nX* »  bri^f*  and. 
for  tjb«  fiJTttt  tia«  in  %lm  hintOtr$  of  th^^  aa»a«  that  tfo« 
I>r€>i3iae«xy  not®  ciated  Jl&mmxy  10»  19X1,  tor  $S62«StO  vum 
ua&teri&lly  silt^rod  aft«r  «)xecution  «a4  a<!div#:ry  by  atkliidig 
the  W9T4M  »«u  figur«»0|.  ♦♦with  later«et  at  S^.* 

It  will  ^  »'fe»««2'Vii»l«  aiS^we-Tcr*  iim&  a'^r'<!!ll4^t  in 
Ida  aftiiSarlt  »f  aoi-itu  fil««i  Oetoteer  24,  1911,  j4«Xm4tt#<i 
1»otli  %ht»  making  una  isiii£aliig  of  till  tlii<»  i»B»t«a  tsuod.  ui>on» 

Or  m.'^sitimk,   tfe--'-r«f«r«,  At,i»p<»ll«.ftt  iurtriiftjg:  /oxizwilly 
«wiisitt«ti  t3j«  t«xt  of  thoBOto  in  <,iu«etio»  an4  Imviiig  omittoci 
In  toia  ploadiagfl  arui  Uiroac^lwut  th®  trial  ia  th«  oourt  below 
to  alciim  Uu%t  &^  &Xt.BVi^tion  )tod  ta&on  plaoon  ia  i^O'iv  eeto^^j^toA* 


mU    OVW^W  tMKitfM    V*«fUe*]HI   WU  .JU^VSA*    MU 


;  Cii.Y#l  Ti  »j(fci. 


«fV  Mid  J«|U  ••Ul>i'. 

it  ifoi 


a   9u    9/ 


^it.vj>:    «^{i  <f^»Yi^.       .--  .'uoejctt  lull*  k*fSl»  xlX^fMiam 

V9X«<f  ^-iMMr  Mtt  Hi  J«l«#  Witt  «ll«lsMfVfG»  liw  «liiU|kM^  atAif  ■! 


*U:'':irJ«7A 


4k'6  •   2141.Q 


i»ppexi«ft|k. 


\ 


App«|liia.at* 


/ 


20  2  I.A.  9  5 


.MK,   JUi^fiCK  fAltLCJH  aeiiver«<}  tiie  opinion-  of 
the  ooux-t* 

tim  |^xti^'0  to   triie  caan©  are  O'^oifJlfB  or  adjoining 
aooall^sd  4Ci  eier«  f»rm8«  laetireen  whloh  fuvma,  running  pfaotlG** 
ally-  nnrih  ^nii  meuth,  ti  fen»e  mt.»  built  »«»«@  40  or  laore  y«iUPit 

Ti3i«  ai>p«ll»nty  9orlaBK!m»  {tXaimRcl  thnt  t>)e  fc>na« 
fm»  net  built  g»  th«;  riglit  line'  and  that  he  was   tho  O'«m0r 
of  a  Ktrip  of  tho  fCrssata  { appellee)  fasna,  XyXnig^  on  th®  east 
•i4»  of  th@  oldi  fanoe*  ruimln^  r^rtii  and  0Outh  and  ^oing 
About  S5  f««t  wide  at  t,l>«r  north  <»ai^  and  10  f«r«t  wld,«  ».t  tho 
•outi?  mtA, 

fh^ee  Kraats  farm  wiasi  'tou^t  'kiy  thft  f&thex'  ol  the 
£xjsusitB  xioire  ou  July  D,  1866*     the  ol(l  f«no«!  vm»  <sirttotti<i  «• 
MiTking  th^  veat  lino  of  tho  40  A&r^tt  as  m^rly  as  1876* 
It  w«s  originally  a  mil  t^n^m  which  vas  r«|»alred  fro»  tino 
to  ti««  isiad  about  80  yoATft  e^^o  iratB  ohanjfQfi  into  &  irire  f«no« 
oon«i8titie  of  poetA  on  whiGh  w^r©  etrunf  thxer;  vlrott* 

fiiiO  ivjrttinift  t^rm  hfua  b«!!en  eultlTatod  oror  einee  Ite 
origimil  ^urohaso,  pr&otioally  up  to  the  lin«  of  th«>  old 


Jlil  :    m  L^i 


»!*«■■ 

ink<y  ■ 

•■in:- ■■ 

>0 


•a* 

wae  obYiAUs  anu  oontinuous  for  a  period  Qf  OTer  40  yettrui 
thiit  i»  fre»  th«  ;i^«ajr  1S76  dO'^i  te  t>i^  tisMi  Juat  prior  to 
ih«  iuat&tution  of  th«B«t  prooeedliaga* 

b«iag  tt  40  Bcr«  farm  just  W'****  of  the  Kremtis  iJiyop«rty,  in 
tha  y«»Ar  19C&.     iiomii  tl»«  th  re«fter  h«  Iwd  a  survey  of  his 
9r&i.>«»rty  mtxdm  mid  oa^tt  %«  th«  (sit^nQlueion  that  t'h<s  &i<!i  fttaoe 
a.lM>T«  arwforr'Su!  to  t«fa«  nt!ili  on  tH«  prcij|j«r  Iia««     At  tliat  tiaau 
ih«  f«ae«  w«ji  in  &.  rmthex'  pooF  eojKiition  but  still  «m»  auffl* 
oi«»tly  wui^ettuitial  to  lasbrk  tls^e  v«»teani  XXntt  of  tlie  Kmats 
f«txm» 

in  th«;  spring  ©f  .1914,  ai^'iMjllauit  w*Bt  ©To-r  ois  ili« 
air^p  in  ^ueeition  «^d  uxid«rtoolc  t«  take  <loim  wh^t  r«»aftlne<i 
of  Iht)  old  fetioe  and  to  erect  a  n^ts^  one  furthciT  esiiBt*     At 
tho  tim«  of  the  oalii  inTattlon  of  thit  Krauts  )p«»e9«i«!io»  of 
the  strip  in  queftticn,  a^p#ll&»t  hsid  with  hi«,   to  aesict  hia* 
hi  id  brother  ana  hie  two  so  no,  cue  being  14  anct  th«s  othor  XI 
y^&s»  of  ago, 

%hil(!!  appGiXnnt  ^ma  taking  doum  the  old  f«»no« 
imd  |>uttin£  up  thj»  niew  $»iie,  t«o  of  the  Kraatseo  appoarod 
and  protested  «md  ordered  him  to  otop  and  Xq&to  th«  :^r«»Rie«os 
1»ttt  «pp«Xiant  r^i^fusod  to  desist  ana  vent  on  vith  th«  con* 
etruotion  and  oozs(pX@tiOTt  of  the  fence  on  ths  now  line* 

About  thr-e«  wsftfea  prior  t©  thie  time,  feppellftni 
gavt^  ^he  i4pp«XXaii  jsotioo  la  wfit^uie  thrtt  bo  tmo  eeir^  to 
tniiXd  &  now  fonoe  on  th<%  Xino  which  h««  ap$«XX<ant«  oX&imed 

WBLO   th«t  right  &»«» 


ltt>lf«MUr»    At    %JI1 


«>w    <t,«i^l«ii  #«<> 


»w\l      •*■£«' 


•e^i^'^ova'XSt  4«i 


oon'il;  blft  »i'!*   .♦*>• 


■/-it 


NrJTtei 


M.  Y«<i- 


in»j!.mttfiii 

rcoyt  cw#   ^^i  i>r 


urit^r     ■',.:■,     -n!:?   ;j"«v.  ..J   •4>»   ItnAii.., -,  -   ,.. 

■Mr    ftaf  SA 


4£7  aX 


•  y:<  ;     »   i^i^  t    aivJ 


th«  old  f«no«  \}«lng  r^marmd,  and.  against  th«  pro* 
t«9t  of  trie  &ppeil««,   th«  «>r9otion  of  tne  »««  one  r^joiulted 
in  appolltmt  tsiking  j>0'(i»«Enicn  of  tnti?  strip  a\M»v«  wtaticnod 

*i'hl8  ii.«  ar'i  aGt.i»»rt  of  ft>roit>let-  ©nt»y  »».nd  dotAlner 
brouiiht  'i^'"  tnji?eJ,le«  ti?  yeroover  y«'«!.a<jftB.loii:  of  tic?  strip  of 
land  thuo  takOK  froia  ItiM*     Th©  ttUifcU^®  >«b.b  >i«igvm  b«f©r©  a 
J|uotlo«s  ©f  the  puMice  »n  ,»4;ssril  BC>  1914  and  wiift  dit*i<-i.»»«4 
wiUii  ju*i^!E&eirjt  for  «©©to  *ic«inst  a^*i>«?ll«i»«»,     Th®  cm«e  i«Mi 
tJjen  appeaiftd  %c  th«  C*'Uiit5'  ■-'^^^^''t  cf  Oeok  3eunt3r  ?>.itd  thcj*« 
tried  ^  iitas,  ^^C'-s'*  &  <3ujry  Wiicsii  fi^uM  fiSi-  t3*<»  «p^«13Lft«« 
;S'ua®ia«nt  having  be«n  entered,  .-an  a-pp^sOL  ws.8  iak«a  to  th4» 
ooiutrt  by  i%pj>«IX«;t»t. 

It,  i»  aoai<5nd«d  by  a|ii];>«l£tnt  ttet  Me  entry  u?oa 
tii«  Ktrip  in  qaewilOB,  when  i**  toot  do-um  tJh»  old  fenoo  «i*J 

eroeted  th«  nm*  oa«,  was  pe-fteeable  and  ditl  iwt  ja«tJLfy  tho 
eiL{}pell«<»  in  bringing.  &n  aotioa  of  forolblt  oatry  and  d«N» 
taineir* 

fhi»  «»««  ia  quit©  aiiwilar  to  Paryoti  jt^  JMfiSSa* 

44  ill.  App,  'S30#     Tlii»  oourt  th?^rt  ttsoa  the  fftllowing;  laitg* 

uajiat 

"the  entry  in  th©  oase  al  bar  was  aooo«|ill©hed 

by   tiiie  ii.pp?}lifiat  a<soomp.t*»ied  by   v.w  b^ot^'HrtapR  an^  t»0 
or  a©r»  eth«r  j>«r«oa»,  who,  in  thft  preeenoe  of  tho 
a^p«i,I««,  ia'id  Stoiiinai  iii«  pS'dteafe*    toro  df>ira  t3i« 
f«no«,   reaoTwd  it   to   scuoh  pla<5«  aa   the  apjjiellant 
aliiiisuii  aarieni  the  boundaj'y  of  thus  limd  he  ssisufa^d 
to  own,  and  thor*:^  rebuilt  it»     th«  oirouit  vourt 
properly  r^sgerdftd  tiie  entry  thuss  laaea  as  a  forcible 
entry  and  a  *?ioIatA©R  of  ia^;  atatutee,     Tho  appall* 
«.nt,  if  tM  Q^snev  of  the  strij^  tx\  quef-Jtlcsn,  may 
r»ooT®r  it  by  rni  ap pro priata  action  &t  lanr,  but  not 
"by  fccta  of  violeno©  mid  i«*  show  of  uuperior  wujsibnro* 
iSuoh  oondttot  twnde  to  brit^aeheo  of  the  peaoa  lind  ia 
in  disregard  «5.nd  ccfattsiapt  of  law** 


fonv  ^ 


•»^ 


»%»i**    T.v<        a    1«*^ 


ft4>N^     .  '!«  ^   #f.< 

-«v^    ;.M»i    ^TU 


vivMbtr 


♦1 


«ie  ar«  of  th»  oiiinion  Xkh&%  the  1/irAaJlrn  of  s;li«> 
etrip  in  queat ion, while  it  w&e  obfiouely  ia  th<»  possR^issicn 
©f  tbe  iipj[iall««  unci  h«iii  l>«en  for  Of  or  forty  yaaxft  am^  whit^ 
InTRsicn  waa  {^^ain»t  hie  vill  and  protest,  ^as  an  entry  by 

foro9  and  Jiui5tifl«<l  tbe  in«titu-iii'-»«  lif  »  nuii  ii^x'  ffe^-aildis 
«rttry  fl.nci  dotssdnar. 

Tne  record  i^Jioi^b  tltat  in  thcs  oourt  b«Ioir  appelltint 
unde^rtook  to  prov*  hi^  right  to  i>06ft«KBi6n  %y  oftr.ring 
OYid'^nao  which  h0  claimed  desejontst rated  timt  >m!i  hfid  tkiO 
parnmiiait  tltls  to  the  strip  in  question.     Suo^  a  defen«o, 
howevair,  is  .ict  p«r523l8slbi«  in  a.  forcible  «»itry  and  detainer 
prooeMing.     Th«  proaeedingB  of  feroible  entry  and  detainer 
sure  wholly  etstutory  and  inrolvo  only  posueBiOry  rights  and 
do  not  Allow  oa«  ^t©  2aia5:«»  a  t©rtiou»  »?tjt,ey  ^«3  aet  }ip  tJi® 
d8»fen»«  ©f  ■pao'.mgioant  titla,      Thm  rif,:hh,s  wlilch  tJinit  d«f®ne» 
iif5nrolT«  Mky  be  ol^.'Jjww*  ©nly  in  *:ij«'5atja«nt  or  waa  &t}mr  appro- 

fhB  ap|>«llj!ant t  fur-thc<r,  ccnt^nde  th&t   ilie  ovicina^l 
notio«»   ao«%<lsi»t  s^d  iiwi»4a]iyi  4iu  n^t  4«9l^»iiitrt^  ^ufi'loi^mtAjr 
aoewyat«iy  tii«  i^.Toparty  in  .iwjstioa*     ?h®  ©risiitaJ.  nstit^s, 
til©  -30iaj)li}.int  and  the  nxmrn-^ne  all  d©scrib«  the  property,  ftf 
wVJioh  itoAQeneion  «a»  deioandttd,  as  a'^mtrip  of  land  belongins 
to  th*^  BfAijt  40  sarrt©  tsi5c«n  off  t)ie  "saat  bI'*^"j  of  t,h--»  no3*th 
fraotl-on  of  the  nortlwdst  iguart^y  »f  f^eofei^n  nirjet-^sm  (!•)• 
etc* 

Tho  Jud^piaent  of  the  a«urt  "biislo^  1b  that  tha  appellee 
herein  le  entitled  to  rRt-xln  aoaneaaioa  of  "thu  pro;3erty  in 
question** 

2h«  ©vidian  ijei  produaed  ai  the  trl«.l  ahoisr^d  ^ore 


mS  T^9tt^  ttsu  omr  ,t«».t«tr  bit-     X.iv, 


>'nj   tmi. 


(r  lo  |n»rT■f>'^«?^ 


1*^  .  'iMa    :^- 


"(tX)  fw^t 
•i    v;3rtf»..fiTi 


t»*tjr*i< 


i   Amia  ifUiaX4i(fcx6t<   odS 

too    ft>fl. 


u  avia(i9n^~%  n 


•^ojfv  iiftvoffa  XaIh^  m(^  Jji  toftctiHrcf  »oiieblv»  ftif^ 


m9m 

tli«  old  fetio«  etood  and  hIbo  wlatere  ihe  n««r  tuna*  was  eroctftd« 
imd  tliArs"  1g  no  4oubt»  ae  a  prMCtioal  natter,   that  till  irnxti«s 
tUKierstootI,  a,ppeFllant»  si.fi  well  an  apitwlltttt*  j'ttet  whiiit  aip««i«» 
fla  property  vu»  -aeant  by  th<«  d«»oris}tiun»   '*o%Tip  of  land**, 
•to* 

A  mar^  aQinntifiQ  dnnnviiitixm  viXght  have  hemi 
gimm  in  tlb«  ;i6tlc«,   oo^i^lnint  and  STj2»j:iona  If  the*  a^p9Xl«»« 
b«k£i  firttt  obtained  a  8wrv«y  ©f  tlial  j»articuX«Jr  ©trip  'b«tw««tt 
tte  linr'^o  of  th®  t'^o  f<in<3#tt,  but*  att  all  th«  .j^rti«K  kn^m 
«acactly  •what  pmpnvty  w&»  densignnted,  w«  do  n&%  l»ell«Y«  >>«• 
o«u««  th<?  d^sarii^tion  in  th«  p&^«rt}  In  qu<«@tioiii  iss  not  9<»t 
forth  in  thf>  t«s:na«  of  th?*  fi{unre;^r*s  &rt»  that  it  is  iBtat«»sv» 
litlly  4ef®!StlT«» 

SiHartJ»«i'r,4t  may  1i»«  well  to  oall  attentioa  to  th© 
fA<at  tMt  th#  <3l&km  of  the  «i.pp«Xljot  thskt  th^  dewortptit^n 
im  th#  original  notiQ<!$,  eotai»liS'lnt  ^xui  sui^ssiOBiiit  wai»  a«fe<3ti.v« 
In  Rso*  Bsft4«  In  tM©  oourt  f  «r  the  firwt  tisw  in  thotM«t©Fy 
«f  the  <mei»« 

fho  Ju4|P»«3i3t  of  th9  Oounty  Court  i@  ttrrixtaod* 


•  3B«30 


0*  VSKUM 


Jk|>peXl««» 


CLARA  AiiAUA  miMM,  mA 

ALIOS  ia,im  T,  ':WBST,  ^th  / 
la  Uieir  individual  rl|j:lii(||^ 
and  ^rwit««90 


ts. 


COCK  couirrY. 

1^02  I.A.  97 


I6l«  Jt»iSXai&  tASLCa,  deXlv»r«<l  Um  opinion  of  tim 


oourt* 


a  petition  Ami  «y6l£«^<l  f@x  an  intcitrlooutory-  ^r^^r  t«  vstttrcda 
tti|>y«llM«t» t  M«ldft}iX  &m&  W«8t»  from  pTOa«i0cllng  with  c€»rtain 
litl^tion  in  otk«ir  o^urtA  i^iioh  Xitipttlan  purtain^d  to 

iMfttt<»rtt  alt<m4y  iavaXv»^  in  iihn  m^snt  &t  Imx* 

fh«  litiiiation«  In  Vm  oonjtam  of  whi*^  th«  |^«titioa 
la  <|u«t$tloi%  w&»  pr«f»9n%9iSLt  hMn  \l&1l^n  p«ji«llxig  tm  tk»  Xo««r  oeurt^ 
for  «on«  ym^jfu  siM  «n«  branch  of  It  Jm»  ¥««n  t&k&n  to  th« 
&tt|>r«m«  oourt  ansd  t}!i«rtt  i&«ioid«4t 

Tb«  oplAlcin  or  th«  t^^vmm  ocurt  osat&i^as  th« 
f«XX«wijeie  8tatW!»itit  «>f  te^atui 


*GIgii  <l3:i«y«««  IcaiXMse  died  on  Augu^it  5* 
1911  •   lat«eiat«  and   oiUlaXC'tts,  X&;»vi£tji  Q,  M^ax 
Wttll.«o««  ii«r  hu»1?and«  ■ii.nd  h»T  twi  niatera  Bn<& 
wither,  iwx  only  heirR*at<»Xft««     l^ine  T*  Jolin* 
«9il«  th«  gsremtoy,  ctled  on  Ootol>«r  10 «  XS>1I«  and 
en  tn(^  safiUB  Afty  aXara  A»all«.  M«ldaliX  laauKuxatQd 
thitt  Qontxtrmtwy  oono<9jmlag  th«  projp«rty  Iqr  fii* 
ii%  ht'tr  bill  in  tiic  superior  oeurt  of  0(*«k  o<}unt3f 
ffts*  pJ9.rtitlos»  cai^ging  t^^at  3*  EAm^  W&lla<!i«c 
th#  »unrlvijtg  huB^aiiui,  al&iK@d  uam  interani  la 
th«  |>ro2i@rt/  but  had  non««  t&nd  Ct  Sd^iur  Vallaav 
4«>li>ii4  in  tho  ooKt«»t  ea  the  »m»»  dtgr  h;^  notify* 
inis  th«  Horth4Mm  ¥ru»t  a«if«  i3ttj;>oeit  Coiipany  not 
to  lillotf  the  i»ftf«ty  (i«tposit  boat  to  1»e  open«id. 
threo  diiya  aft«r  ClHm  Aamlia  MAldahl  fil#d  h«r 
iKlXl  la  the  «up«i7ior  ooiurt  G«  Edgar  Vallao* 


ten  mi- 


mtU  saiAi.iFo  ><x»>e  <MiMit>ix 


:Uot 


.c   r  f'?,»r*  9('^  ti-'ib  •Wdflwf  #»*, 


i;ji 


.J.         ^     >^^    l.->l|tl      tUt^'t,       i,...!^... 

too  ^vtm^fUK  #l««^«a  #. 

•  teA»<|0    94    a#    X4K'     - 


'LUf  xtl  ^1 

•ai 


fUed  Mb  WXl  la  Van  oiroiUt  eourt  for  parti- 
tion Had  »  lUiriUion  of  the  p«r»oiMa  )pTop«rty, 
BMkteintf  hi««elf  a  d«jf«a<Jttnt  to  hi»  bliX  *«  Mf 
onnneity  «•  iiA«Ani»t3wi©r  of  tta©  «st«t«  «f  M» 
d<ia««c«tt4  wif«,  io««tiift»  wit)v  01»y»  Aiaalift  5l«ldahl 
and  Alio*  mim  T.  W«»i,  lndtYiduj*Hy  »nd  »«  trtt«t««». 
He  ua»wojr«d  lidn  bill  ia  tii«  oiroult  oourt  as  adalnl»- 
■MPfttoaTi  alleglafl;  that  &»  8u«di  to«  w«ti»  trmtltlod  to 
pottseiWBion  of  en*»«tlslrd  of  th®  p^JjPKJiua  i?roy«rty 
m^ili^  Imd  ve»t<»d  in  hl»  a«o«ik»*d  w4f«»     H«  »!»«»• 
adudnlstratoy  fil«d  Mr  otoss-IjIII  In  ta«  c4?o«it 
aouTt  ft^lnfti  l)kltt»«Xf  an  an  i»4lvidw«l,  staking 
ttie  »^«  al-®ia»  aR  in  tda  an»wer»     H«  oaaww^d 
tto«  1*111  for  pftrtltiou  of  th«  Mttl  ©tttftt«  ia  m« 
wiporlor  court,  allfl^in«  tiiat  l»o  wa«  «atitl9d  t© 
«  eiM»0ixtli  int«>r««t  in  th£)  rmki  e»t«t«a  ftian  h« 
«l9e  fUiad  a  e3?o»ii«1)nX  In  that  awlt,  sa«ltl««  th« 
aX»l».  to  a  »B«*«fait*i  l»t«r«»t«     Ho  «Bse«a«td  iUs  l*iil 
la  th«  airtsult  oo'-irt*  *tttd  th«s.t  aou'rt  sswatJiiraed  4««aMr»o»» 
to  It  ttB  cmiadod,  and  h«  ol^otod  to  etsnd  \»y  tho 
wMKUdod  feill#     tito  ooiirt  ©▼errwlod  dwaaMprort  to 
tb«  ero»ij-l)iU,  aadSliUMt  Amli«  MoIdaUa  olo«t«d  to 
mVmA  %  fa«jr  d««««fr«if  \jut  af  t«9fiiiWP4  laimHKWid  th» 
o»o»a»"bill,  dea^ifi«  tiiat  aisy  lutw^f.t  1»  tb«  »ro«» 
»«pty  T«»t«d  In  <ag»  th«r*»«  ml^o«>  la  fe»r  llfo- 
tl»«  or  thiit  C»  ]Sds»r  Wa^ACO  ted  Awy  lntere»t  In 
tha  B«*o©Bftl  3?jr«»or1ar*     t^«  »uj?«rlor  court  OTor- 
rulfid  dfi«*rr®ra  tc   tJi«  croe»*T9iill  i.n  t^^t  ©©lurt 
and  Uio  1*111  ««i»  fitnmforad*     tiaa  »ult  In  tJi«  oiroult 
Gourt  wfeo  tr«i8f  ©rr'jd  to  the  muportor  court  emd 
tho  sB»iO«a  w«rf*  ooa»ollda,t«d#     Alto©  Mine  T.  Woot 
filoa  Jior  «ro»»-l>lXl  iti  the  ooii»oXid5J,t«d  oimB«©, 
Alloifing  tJ»t  laer  s«>ti»«r  «»•  inoi^iilitXo  of  tmtm» 
actiafi  ^uaineiis  and  that  her  dotd  w&»  wld  for 
want  of  oftjmolty  to  aako  It,     caL«r»  AaiftXiii  MoldahX 
an»w«ro4  the  orooB-^lll,  «daittln«  Ito  aXXogationo, 
nnd  a.  BdsiMr  ifefclXftOO  answored,  diBj»uti«i  tfe«a.     Tho 
oonocXidAted  o&ubq  wais  trlod  and  aripi«d  m  ^^im» 
X913,  aod  tttk:««  «nci©r  »dvl«*a«nt.     BlijhtooB  2i»ontiui 
iiftonWArd,  In  i>ea«sito«r,  X9X4»  the  cii&.no«ll©r  wao 
n^iRlii  ttdnri»«d  «»  to  tlie  faoto  ^vA  law  1«r  »  ro-JUPjfu- 

found  tlMfct  mino  T*  JoJmeon  »A»  ooiajM>t«nt  to  jsiako 
tl&«  dood  and  It  n»m»  mXld;  that  tho  trust  two  «o- 
o«»t«d  lay  thf^  truotooa;     teet  open  tli«?  «x«out.ion  of 
tjMJ  d««34  the  «<iultsa>X«  foo  aim^^  title  la  «:«»^*»*Jf,. 
la  tkc  r«X  estato  TOBtod  in  tli*  gritnteo*,  Cl»»»  «li» 
MfiXdablt  a«»  50i«y«««  ¥«XX«m»  oad  AXlc«  Klino  f.  woot, 
la  uadlTldod  otjaftX  part*}  tJmt  ujjon  tho  dftath  of 
ogLsa  thit»Wl«  ^ftlXaw*  Hor  hu»lBiatnd,  C.  M&&x  Waiiftco, 
l»oefl^  vootod  with  tli«  *<4Uit*^l®  f«e  BiayXo  titio  to 
an  undiTldod  ono-olxth  of  tii«  xml  ootatoj   that  an 
•ttuitttbXo  ono- third  iateroet  in  tho  i^orooml  property 
Tooted  la  CX«a  Thor«i»  WaXXaoa  on  tho  •»;««*^®"  »'^^ 
the  doed  fend  at  lier  death  »«»»od  to  0,   Jidgar  Wallaoa 
a»  aitolttlstrBtor  of  hor  ootato  ojad  that  ho  waa  o»» 
■  titled  to  tliO  ijoaoeeeion  thereof,     Tho  court  dlo- 
alaaed  tho  bill  of  Oara  AnaOia  MoXdahX  for  w«^nt  of 
•qulty,  find  alao  dlosslaoed  fear  mnt  of  oQulty  tha 
UXX  of  o«ja»Xalnt  of  S.  Idgar  faXlaaa  fil«d  in  «*• 
oiroult  aourt**' 


,V,  7     J[«ftOt' 


~o  mis.: 


*ii; 


^ib'wunv-itM  «m  lit  #1 


on  •.;,;,,■     , 


t. 


■■♦JlW'^r;    ,ili;f»*3 


thtt  mtfiMiBM  oouct  4*eidfii<i  Vtint  it  m^m  error*  on 
t}t«  9»xt  of  tiato  «ha»ooXXor,   to  ouotalB  %h0  demurrorn  to   tho 
«MMrii«teU  bill  of  tlA«>  )8i.|)»p«tlloo,   (WftlXxiteo)  mad  Um   oaus^  was 
ir«»&n<:i«a  with  dijtesotiono  to  tho  Sui»«rie]r  eourt  lo  ovorvulo 
«bo  dmurrttrm  to  Mo  (»j;>#«11oo*o)  amooAod  ^ill* 

tho  i«t«rlO0utory  petition  of  n^polloo,  tho  «uff&« 

oionoy  of  «lil<3(h  is  q;ii«Btion«d  1»^  ap.p<9lX«aito »  rooitoo*  a;so»g 
other  tMn®B»  tjaffit  th®  »i,:'?<9ll<9knt  {lf«®t)  tr.  th*?  m&nXh  of 
Jtmiwjry,  1©16  (i^ioh  mm  after  0<ito^>«r  27,  1»1»,  t^s  4«it« 
of  th«i!  df^ioieja  of  tjae  i^u]^r«Ki«  omxrt)  filed  a  t>ill  of  ooaok* 
jp^ttiat  in  th«  Mstrlot  Court  of  tk®  l^aitea  Statoo  ««ui  umdor* 
took  m  tiwtt  «mieo  tO'  ^avo  d>iTielft<l  ima  4i{$trit>ttto4  thu  oobui 
yrt^porty  whloJii  «o.o  ltiir&lT«»4  in  th#  moo  at  Itojc  &od  liDliida 
l^jToport;^  w^o  l^<t»ii  in.tho  |»o«o««oi<»t  of  a  r«o^iv«r  api»oiat«d 
lor  t]tio  &v^ri@r  oourt|  Va»,%$  fuirtli^r,  tho  oomtoat  of  tho 
a^lHirior  eoitrt  irao  not  (^tain«4  is  ordor  to  bogia  tho  pro« 
oe«diiigo  iB  tho  Motriot  oourt*     laaosniolk*  howoiroTt  ao  it 
hsM  1»^on  tt^oim  oinoo  than  Xh&t  %h»  oftoo  bogun  in  tho  Bietriot 
Court  of  tho  '»jriit««l  ^t»too  hem  tjoeia  diosaiooed  tboeo  itartiou^ 
lor  rooit&tiuso  no^  twt  "bo  oonoiderod* 

"T^fho  |>©titlGfl  fmf»hw  r««itoo  that  uTtoot  MMicte 
-'-tOi~'tW:^-twtrHs*9--»i&e  aft  or  tho  Uatgwf  ^yio  «S««i»ioii  of  tho 
Supront  oourt,  €*ttrtr«»^-«9x--i«*«^  •Tf'WC^^  inatitmtott 

ppooooaiago  i«  tho  Cirouit  oourt  of  Wwlwpriai  oewiatyj 


4»-4hw  Otftto  of  wiooensin,  mklns  «f9^««  X)^«^A«^]|^ 
ilKfontiiant  ana  ol»tainod,  4»»Hi!*»»»o  jii  o  ioiKIiIijh  ,  «»  or4<»r 
agi>ointins  a  cosKiiooionor  to  tilTidO  th^-fWqt  »»aje  proporty 
jlilffKBStm  1109  in  tho  ou»to<^  of  iKio  Suporlor  opurt  of  Oook 
County;  thot  tho  o«wai»»ten«p  mi.4«-^-*  report'  le   mm  WRUI'f '"if 
1falworth"m;3aHyty  lu "  ttiox  off ect  thot  ho  had  loodo  attola  a  diYi* 
eien;   that  »&id  roport  ^<mfl  os>pxv>vod  and  thj»t  Ottl<i  "pxeooodlinc 


•  JU. 


«M>»  ttomcaeiiood  fuad  o(>niLuot«d  vithout  »ny  aetioe  or  knowIsOi;* 
«B  VoM  part  Of  your  9«titionar  mnd  without  tho  ociuitnt  of 
tii»  oourt*»  /jv 

Th«rf»  ar«,  ctlacD  In  ffi».l<i  petition*  all  aget ions  qcbh* 
0«rala(g  «  suit  Intiguii  "by  apr»ttlle«,   (W«klliio«)   in  the  airouit 
oourt  of  WaX'iforth  ooimt^*  l»at  it  in  unneo^vimry  here  to  ooai* 
sidor  tl4«m« 

tlMT  9«iitioa  of  »|»p«ll9«  («Hllft«t)  roQu«ot«t  tuaomg 
•tbttr  tM«^,  **tliAt  «aid  M«14ahl  wad  w«oi  ftod  ftaoli  of  th««, 
'tkidlr  «ttorn«y»  axid  agenio,  V«  rootrainocl  fr<:^m  tiucing  tuoQf 
yrooo^dinfs  of  ax^  Idad  in  ait>ir  other  <;^urt»  recptsoting  tho 
froperty  now  iA  this  iaourt*  without  first  obtaining  th«  oo»» 
oont  of  tbio  Qourt  th4.-r«f or. " 

1^0  |oint  &iid  e«T«r«il  d^urrer  of  a)>ij»«Xlant«  to 
the  petition  of  i;ipjp«!ll««  recites  tw«tTO  diff^ront  eausee  for 
d«<mtrrttr«     Only  two.  hewar^v,  s^o  difficsuatftod  hjf  aitpalA&nto  and 
titoy  aro  «tt  foXXowe; 

Firot,  thut  tho  Xow«r  oourt  has  not, 'toy  rc»*»oa  Of 
Oj;>polX«»«*e  lUMmdod  biXX  of  o««i||?XAiiat*  Jurit^tdiotion  ovwr 
Mo'idalixX  end  f«at  m»  truat^iso;  that  tbf^  proooodin^o  of  tho 
Xovor  aourt  aro  not  fraaod  on  th«  thooary  of  «  trust  dood  or 
uiK»a  the  tb^ovy  of  tko  prooottdimi®  «if  tino  Wittoonoia  oourt. 
and  tliai  tho  «30urt  in  Wiooonein  first  obtained  juried! otion 
OYor  thu  KUiittoro  sot  out  in  tho  tisoonoin  oaf»o; 

Soeond*  that  tho  petition  doot  not  oontain  ouffi* 
Oiottt  aXlegatioDa  of  faot« 

A»  to  th«  first :   the  Supremo  oourt  having  dooidod 
that  api^ttXXoa  (WaXX&oo)   "taicoo  ^y  rirtuo  of  the:  (S«s(»d  onowthi» 
of  Uic  personaX  ;^operty  &»  surviving  hu^harui  and  it  was 
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yMs»«  «a4ftft;#i^0-x  (•MtXiljit)  ••xitHH*  ^w  ...... 

«p»iU  t#  (to«*  ten  #a#V  tett  XcCmMpH'  Uii«  Ja&j     .  .o- tMltt 

",'Sto'ia%-'  4itiS  It  tttta 

^is   X*'xeT&:i 

tatwaXXol  «4t  •%£ 
tit  fettli  **t'    •  tHuvml 

•  »S«1    It    «/10iiJltDXXj|    #A»lt 


•rror  to  sustain  tins  <9i«»urr«r«  te  hi*  bill  by  vhiob  hm 
«&AAm«(l  the  »jum»  and  diaxalas  it;*  it  follows  Uvui  th« 
Suporior  oourt  in  tii«  ooneolld&tod  oaao  ao«  ponding  th«r« 
had  jurisdiotioa*  yast  reaaoa  of  approtllocr* »  «BHn»dl«4  bill*  to 
yrooooA  aatt  <l«t«»vmin«  wbat  oonstitutod  a]^i>«ll««*n  Qn«M*thirA 
•f  th@  proiiovi^  and*  bsr  <iearo«,  ord*;?  it  turnod  ov@r  to  hin* 

l»a4i£i^ori«  t!i<i»^'^for9«  an  th^  Supsimo  oourt  baa  oxHorod 
%ue  d<ssswPTm£-M  to  1^«  fipp^llao*^  anum4«d  bill,  of  oomplalnt  «toz«» 
iralftd*  aii4  «oul(i  v^aTOi  dortti  e*o  oisl^  sist  t^«>  theory  that  the 

lowov  aouirt  "^M  jaylsdietioa  el  th«  prpi^^itrty  yigitte  elaiiitod  by 
iij^j»«llo«l  uA^I  an  t^^o  «tibjt®t^«%tter  of  the  liti^Eatioa,  as  fa? 

««  tk*fr  rig^ht^  of  mpi^ello-t;  WMt  m^Q«irut€t   i»  Vixn  samo  in  this 
9»wt  am  in  th#  «ato  pi;si<£i^  in  'fsilT@rth  @«uxity»  Wii!iooi»i»ii||* 
i^i»f.  «a  tl»  4$a»»«tio  ocoxri  ebt^itiM  ^vriv4i<s%inn  of  th<»  n^artioo 
ms&  J^l^tn^^Tty  iMrior  t«  tho  fs'.rolpi  <»eurt;  w*  aro  of  tho  opinion 
that  the  a|iji<%lXoo  -«?«.»  gntltlrd  b>^  int^rloaut-ory  action  to 
jpeiitit'R  Uift  ehftjftOislJ.  ©I?  to  tii&tmtn  i!^p«llfento  froa  pafoeeeutaijg 
In  ft  foreign  $<^ur%  au^-  litigation  i^wF%a.lnine  to  tho  proporty 
alrecitiy  lt?Y^lv«<l  in  tlilr/  cnao. 

6»oond|  as  to  the  i^uoatioii  n^othor  tho  petition 

•f  a^ysll.fto  <5!it»at«Jin««i  eafflal«?jt  ta,l«rM4<»A«  9f  faei«    Wo 
ecrtt  of  tk#  t;Sfiii»lon  that  it  Is  sx^ojrfuleus  In  su^  a  oaao  aa 
tMt<!  to  tt«t  tiQ^  in  axliaut^tlT'Ef)  '^ot.!^!  all  th«  facto  iavolYod  in 
tho  l'.tJ.is»t*on»  aspeaially,  ««  trhat  i»  involired  by  r<?aaon  af 
iho  petition  ia  only  tinolllasry  to  tho  smi.n  ioeuo  in  tho  oaeo* 
ll^o?^  «iuoh  an  lnt<9rloetttox7  Motion  i%  »a<3«»«  th<^  eh«.neollor 
talcos)  judt^inl  n^tis")  of  all  th9  prooo^diiiga  in  the  oaoe  and 
df  all  that  '^^  %'«>'907(l  disaloisoiF*     Ihore  the  petition  4/mX» 
ytitk  a  giibjft^  vitl;  e^ieh,   it  se^sy  b«  aee\]iae<l«  the  appellanto 
are  t:20r«  faoailimr  the^  th?  9®titi;on^:r«  it  would  bo  unr^aoonabS 
%•  r«9ttiro  tmm  than  ontda,  a  etato^aont  ae  %rill  properly  appriM 


.'«i<i    AW^'  .««    •BUM    •«l(9    bMrtAlt 

lnktlS*mt9  m*t9lj^q^H0  ^taHfiHiU  l«u«  «al«n«»J«ib  :.«ija  i^*«irif 

•jC/  tJMff  Y*«*^  ^"-t  A<^  ^(^«  «a  >iTci»  ^fiAS'.  tfSfJOt   Itm  ,b*iA/1 
aid!  itJK  *&»*•  .  ■  rwrtt»ai»«  tnpr  -■ 

3n£itM>GQrrq  ^I'lYl    > 


It  swy  1»«  t)mt  the  petition*  Jjudged  by  tibe  beat 

atajradiurAtt  of  |^«a.dlxi|t»  ^*  '^^  artitttift«bXly  «lxmwn«  but  «t»  t^ 
atktt«3r  inv&lr«A  itfises  after  the  oouxt  h»s  aXr^-ndy  «Miquire4 
^vurlediotlGii  OTer  the  eubJeat»Matt«3r  of  the  action  &nd  the 

IMiurtiett  th«'ret»,  ir«yy  little  le  re«iuljped  In  t>iw  '?my  of  « 
jl^tltion  BT  i^e»41ns« 

ln«uimuah«  therefore.  At  the  Supreme  oourt  him 
(l€*oi<le<i  t}>At  the  Superior  wurt*  by  areftssm  ef  ski>pelXe4k*» 
Jitftej3<ie4  bUI,  hue  jurlltdlotion  of  st|»|tellee*8  rl@;ht«  in  the 

fro per ty  In  que at ion,  aad  b®litTlH«,  »«  we  d«,     that  the  p«ti« 
tion*  &ft  4eiau3rred  to  by  a|»p«ll@jats»  laakes  sufrielent  eUt^gsft* 

tlene  <»iQi.iaeejmlng  the  tmit  pendlTsg  li%  Weliarerth  <»ounty«  wlaoon*» 

sin*  we  fern!  ef  tbe  ogial&B  l^mt  the  eM^r  of  tk©  Oup«3ri©r 
e©'«*rt  »homl4  be  stfftrmsd* 


•&«« 


ti\     tiiij     1-     ■tJii'ijMf     LiL.i    ft-ri.-#An    Ai^    "^A    J/^^HJ 


t»»#  Mir  ^  Avs'Mrt  »«oirt^«^  •at  tj»#  vt 

JMKitll^Ml   \<Mr'«i«   4MMt   jHUitV^    •«#    t*/"^    «»«i.X^    ^^VXvV  »^ 

«ilt  Att»  fM»li««  M»  to  «»ttii««#«»U>^  ' 

^•<2  «i.i   -^atif      .Ail  <p«  ''*ll9tf  iwf«  «tioi.: 


^O^V^^  Piled  liove-,;ber   27,    1916 
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PiJOPLlS  01?  TH'3  STATii  07  ILLUTOIS  ) 

exiel.   CLAir;j2iCIi:  D.  BLACIiLY,  j 

Appelleo, 


Appeal  from 
va.  )  Circuit  Court, 


PJiP.CIVAL  B.   CCFFUI   Gt  al.,    as 
Civil  aervica  Corrmiasionora,   et  al., 
Appells^xts , 


Cool:  County. 


I.A.  10  Q 


I>3LIV.?3I!i;i)  TH3  OPEIICIi   OF  Kffi  COURT. 


Relator  filed  his  petition  askins  that  the  v.'rit  of 
aandanuo  "be  awarded  to  rcinotate  relator  to  the  position  of 
Superintendent  of  th©  Bureau  of  Social  Surveys  end  to  conpol 
the  city  treasurer  and  the  comptroller  to  pay  him  his  Iback 
salary  from  the  data  of  his  removal  from  office  up  to  the 
time  he  shall  "be  reinstated,     Appellonta  filed  their  general 
deurarrer,  which  was  overruled,   and  electing  to  stand  by  their 
deaaurrer  an  order  was  entered  a^^rardins  the  writ.     It  io  e ought 
by  this  appeal  to  have  tiiis  order  reversed. 

The  relator  alleges  that  the  city  council  of  Ciiicano 
passed  a  city  ordinance  creating  a  department  to  bo  kxiai/n.  as 
the  Bureau  of  Uoeial  Surveys,   the  chief  ofx*icGr  tliercof  to  be 
known' aa  the  Superintendent  of  the  Bureau  of  Social  Surveys; 
that,   aa  required  by  the  Civil  aervioo  Act,   tlie  civil  service 
•  conmiiasionora  olasoifiod  tiiia  office;    that  on  examination  was 
held  in  accordance  with  the  provisions  of  the  civil  service 
law  and  an  eligible  list  created;    that  relator  paisscd  and  stood 
highest  of  eny  person  taking  this  examination  and  gained  first 
place  on  the  ©lisiblo  list;    that  on  November  13,   1914,   in 
accordance  -<7ith  the  civil  service -law,    the  head  of  the 
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jepartment  of  Public  welfare  wa3  notified  tliat  tlxei'o  xras 
a  vacancy  in  tlie  office  of  Superintendent  of  the  Bureau  of 
social  Survoya,   and  the  commissioners  in  accordttnco  Tfith  the 
provisions  of  tho  law  oortifled  relator  to  that  vacancy,  and 
he  v/aa  forthwith  appointed  Superintendent  of  the  Bureau  of 
Social  Surveys  J   that  on  the  dame  date,   i«   e.  iTovcnibGr  13, 
1914,  he  entered  upon  the  duties  of  tho  office;   that  his 
appointisent  wuo,    in  accordance  \yith  the  provisions  of  the 
civil  service  law,   on  probation  for  a  period  fixed  "by  the 
rules  of  the  ooji^iiasioncrs,   and  tliat  hy  these  rules  the 
probationary  period  was  fixed  at  six.  months;   that  relator's 
probationary  period  of  six  months  began  and  included  the  first 
day  up  en  which  ho  worked,    that  is,  November  13,   1914,   and 
expired  at  the  close  of  tlio  inrofking  day  of-  May  12,    1015;    that 
it  is  provided  by  tho  city  civil  service  lim  that  if  an 
appointee  be  not  discharged  at  or  before  the  expiration  of 
his  probationary  period  his  appointment  shall  be  doonad  coia- 
plete;    that  the  only  other  acthod  provided  for  the  removal 
of  a  civil  service  eaiployoe  in  tho  classified  service  is  xinder 
that  section  of  the  law  wMch  provides   that  no  such  einployee 
shall  bo  removed  "except  for  cause  upon  '4'ritten  charges  and 
after  an  opportunity  to  be  he.-ird  in  his  own  defense. ••     The 
relator  avers  that  after  his  probationary  period  htid  expired,     • 
that  is,    on  Liay  13,  1915,   the  head  of  the  Department  of  Public 
Welfare,  under  orders  from  the  mayor  of  Chicago,   asausned  to 
remove  sujmnarily  the  relator,  without  preferring  charges  esainst 
him  as  required  by  law;   that  an  appropriation  had  been 
made  by  the  City  of  Chiciif.;o  for  the   salary  of  tho  office 
of  3uperint£sidcnt  of  the  Bureau  of  Social  Uurvoys  for  the 
year  1915,    to  v/hich  relator  avers  he  is  entitled. 

It  is  contended  that  the  material  allegations  of 
tho  petition  are  merely  conclusions  and,    therefore,  not 
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admitted  by  the  general  derourrer.     We  nro  not  wholly  in 
aocord  with  thio  contention,     vvhiie^    exarained  criticclly,    nom© 
of  the  allegatione  micht  bo  held  to  bo   concluisiona  of  la-w, 
there  remaina  sufficient  allogationo  of  ultir^te  facta  to 
preaent  a  chqq  entitling  tha  relator  to  the  vnrlt. 

One   of  the  avtjmcntB  wl>ich  it  is  coat  aided  ia  rseroly 
a  conclusion  of  the  pleader  is  the  averment  that  on  I/&rch  23, 
1914,    the  city  council  of  the  City  of  Chicago  pacsed  a  certain 
ordinance  establishing  a  dopartraent  to  be  Imown  as  the  De- 
partment of  Public  Welfaro,    and  the  ordinance  is  then  set  forth 
^^  P'^^'^P  Y'^rba,    commencing  t7ith  the  r/ordo,    "Bo  it  ordained  by 
the  City  Council  of  the  City  of  Chioaso.**     We  hold  that  this 
is  a  nufficient  averment  of  the  passage  and  exiotence  of  the 
ordinance,   and  that  it  was  not  neoeauary  to  r-et  forth  the 
different  etepo  taJsen  in  ita  paBsagQ.     Txiin  hara  lonf:  been  the 
rule  v;ith  reference  to  ordinances,   f.nd  we  know  cT  no   case  to 
the  contrary, 

Another  avernent  aaid  to  be  a  concluaion  is  the 
statement  that  the  relator  "faithfully  and  honestly  Kid 
efficiently  performed  all  of  the  dutieo  of  the  said  office 
or  pooition  of  Superintendent  of  tJie  Bureau  of  Social  Surveys 
to  the  absolute  and  coi^^lete  satisfaction  of  his  superior 
officer,   to-\7itz    the  Conjmisaionor  of  .Public  Welfare,"     \Je  do 
not  Dec  how  therelator  could  have  othonTiae  averred  efficient 
performance  to  thf.-  satisfaction  of  hia  superior,    except  by 
detailing  everything  he  had  done  in  the  discharge  of  his 
duties.     This  would  noceositate  an  e:'iiauative  exaiainatioa 
TThich  the  court  should  not  bo  called  unon  to  consider  as  a 
matter  of  pleading.     Zt  would  require  the  consideration  end 
weighing  of  evidence,   and  it   is  never  required  that  evidence 
should  bo  pleaded.     It  ia  frequently  difficult  to  dra^  a 
definite  line  between  conclusions;   on  one  hand,  and  ultimate 


fi;.cts,    on  the  other,    an  hao  'b&en  pointed,  cut  by  I!r«  CTuiitice 
BroT.'n  in  Crnnc-.'  v,   Gcha^'f  or,   140  111,  App ,  647.  C on sirt oration 
of  tho  instant  jtotition  leads  us   to  the  opinion  that  the 
material  Hiattero  havo  boen  pleaded  fairly  ae  facto,    and  that 
to  have  gono  furt)ier  v/o  ild  Vir-ve  orossod  tho  line  into  the 
realn  of  evidcnco* 

Thia  oourt  has  ecvertOL  timi^e  held  that  a  person 
seeking  roiastatoiaent  to  an  office  "by  writ  of  raandnxtais  nuct 
show  tlxe  legal  existence  of   tl.x-  office  and  his  right  thereto 
as  a  xaattor   of  law,     ini»xn lie,    Adr.:g . ,    v.   City.   Ko.   20,   897, 
opinion  filed  April  10,   191C,    and  caseo   therein  cited;  yz-Mf^hn 
V.   City.   Uo.   21,0-39,    tv^nion  filed  ^B-ehruekry  16,   1916,    and 
coGoa   therein  cited, 

Xt  ie  urged  tii.t  the  application  of  this  principle 

defeatu  rclu'lor's  cat-e.     Tiio  cr'i'o.tln^;  ordinance  iu   ;:et  cut  in 

hasp  Vf-rha   in  the  petition.     By  ita  firat  section  thera  is 

eotahlif;hod  a,  department  of  the  city  to  bo  knoun  as   *«the  De- 

partoent  of  Puhlio  welfare  and  which  yhsll  include  a 

Corjaifjaioncr  of  i-ublic  iS'elfare  wid  oudi  csciatants  nnd  em- 

ployotis  i%ii   the  City  Council  froxa  tinie  to  time  ray  hy  ordsjnance 

provide."     Cection  4  i©   as  follows: 

•'?h»;;.'c   is  herK.'by  croatcvd  a  "bairsc-U  of  the   '^.enc.,Ttrae:it 
of  puhlic  welfare,   which  shall  bo  ll-oaOiTn  ao  the  bureau  of 
social  i.vur</.'.^ys  aiid  v/liic]!  ah^ill   coai^^it  infor^-jtion  rmd  data 
relatin.;;  to  the  actual  living   conditlonfi    in  Chica.^o; 
ff.cil-J^ioa  for  rocroation,    the  c.:u:e.e3  of  vagrancy,    crirao  and 
poverty;   and  ohall  recoimricnd  to  tiic  City  Council  appropriate 
ordiuc.ncc;^   or  statutes  i'or  tho  pr.'Mitical  bcttoriTicnt  cf  such 
conditions.     The    chief  officer  of  said  bur cnu  shall  bo  icnovm 
as  tiio  aupctrintaadent  of   Uio  biu-'rau  of   socipJL  ourveya»" 

Dooii  this  ordinance  merely  create  a  departiaent  or  bure^iu  of 

Boci&l  surveya  witiioit  a  head,   or  is  there  created  a  "bureau" 

or  departraent  and  a  chief  officer?      ?e  .■■ura  of  tho  opinion 

that  the  lattor  cone  tract  ion  ia  the  raors  sensible  one  cmd 

would  siye  effect  to  tlxa  roanifeat  intention  of  tlio  cotimcil. 

In  Button  V,  ?.>tate  Corp.nration   Gonvrij-jisinn,    105  Va. 
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634,    it  wcc  held  tli&t  the   "authority  to   'eatabiish'   a 
•bureau'    of   incurunce,    with  "tit  qut.lifyinr,  provisions,    of 
itself  inq-'Orts  tlic  ori:;txaiz:;ticn  cf  an  officered  dcptvrtn:c;it.** 
Thic   cpinicn  is  fortified  l.y  dcfinitioua   of  the  worti  "bureau" 
froia  '.''chcter'u  X>istic!nary  and  Bouvitr's  Lav;  Dictionary,   and 
concludea  that  the  word  "bui'spu"  iri^ylioG  not  ir.oroly  u  divieion 
v/hore  husinoss   is   to  he   comiucted  Uiitler  certain  I'uleo  and 
resulntionu,   but  includes  the  opf.rotini;-  force  ao  woll.     This 
construction   of  thti   ordi;mnce  before  us   ic  Qupport..^d  by  the 
reacoaing  in  jvood  v.  T;l;ixich;irci.    10   ill.  5o, 

In  Poopl'o  V,  }f.cCv.nn,    2^1  111,  ISO,    the  court  had 
before  it  an  ordinance  ootabliching  a  dei-jartKont  to  "bo  lano^sn 
&&  the  Department  of  Police  "aad  to  exribrace  *  **  one  inspector 
of  police,"  aiid  the  couri  held  th&t  the   ordinance'  plcadad 
creGted  the  office  of  inspector  of  police,    saying  it  uv-is 
provided  "that  e-a  a  part  of  the  department  there  Bhall  bo  one 
Inapcc^tor  of  Police  for  each  police  division." 

Following  the  reaooning  of  tlioac  cases  it  is  not 
difficult  to  arrive  at  the  conclaoion  tliat   wio  ordinance  not 
only  created  the  Bureau  of  iiocial  Purveys  "but  also  the  pouition 
of  itc  chief  officer,   whose  title  should  be  "Superintendent  of 
the  Bureau  of  Oocial  liurveys,"     This  conclucion  is  not  in  con- 
flict isrith  whj.t  is  s.iid  in  ;.'oon  v,   V^-^a r.    214  111.   An,    and 
aiicilcr  CJ3.oes,    including  our  own  recent  case  of  j^udni!^,    Adr.r_.^ 
^»  ^11^*   nupra,  where  the  l.o.ag\xat^o  of  thij  or-lincnce  ic  dis- 
tinctly different  from  that  in  the  one  now  under  con aid  oration. 

'*/ao  relator  illegally  dischtirged  after  his  pro- 
totionary  period  had  co^pircd?     It  is  provided  by  the  civil 
service  law,  section  iO  Kurd's  Illinois  Stat.,  pasc  ^53, 
that  an  appointacnt  auch  u.c  received  by  the  relator   "shall 
be  on  probation  for  a  period  to  bo  fi;<cd  by  said  rulec;,** 
and  further  that   "at  or  before  ttiS  expiration  of  the  period 
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of  proTiation   tlie  hisad  of  ■U^e  department  or  office  in  which 

the  candidate  is  crrrploycd  i-'ay,   by  and  with  the  concent  of 

aflld  Coflixciaaioa,   diichargo  hir>,  uncn  fissisning  in  VTritins 

his  re£.3on   therefor  to  ariid  CoTn.-d.ao ion.      If  he  ia  not  then 

diachc-,r,c;ed  hin  appointsent  uhall  "be  de-racd  complets,"     It 

is  averred  that  the  rulo  of  the  Civil  £>ervice  Coni/r.ission 

in  force  at  this   time  caa  ss^  follows ; 

"HiOBATIOII .     Original  appointEicnt  nhall  be  on 
probation  for  a  period  cf  aix  Eontbn,  but   th^re  ohall  be 
no  probation  period  in  the  cupg  of  appointriSnta  frcn 
pronotion  liots.     If  any  probationer,   u->cn  a  fr-ir  tent. 
i3hall  be  f  rund  inconpetont  or  tinqualified  to  perforn  the 
dutiea  of  the  position  to  v;hich  he  hasi  been   ccrtifi-d,    the 
r.p 'pointing  officer  choll   certify  tJie  ZBi'HQ  to    -he  coi::::.iis3ioa 
in  '.'a-itins,    specifying  hia  reaGone,   vxi'l  ranucct  ths 
ceparation  of  mich  probationer.     ITpKi  approval  by  the 
couKiission,    such  probationer  chrtll  b-j  di.ich;;.rGod.     Tirrs 
served  on  probation,   tshother  continuoua  or  not,    shall  be 
ci-edited  upon  the  period  of  probation." 

It  io  averred  that  relator  entered  uncn   :md  por- 
foraod  the  duties  of  tho  office  on  lloveinbcr  13,   1914,    and 
from  then  on  and  for  a  period  of  oix  itiontha,  up   to  and  in- 
cluding the  12th  dsxy  of  Hay,   1915,    imd  that  en   tho  13th  day 
of  May  th<2  head  of  tlio  Dopartraont  of  i^ubliG  '.Telf  aro,   under 
the  direction  of  the  mayor  of  the  City  of  Chicri^o,   made  a 
report  to  the  civil  acrvioo  cocmisuioners  stating  that  the 
relator  was  "unqualified  for  the  work,"  and  th4;t  ♦♦thin  is 
in   uocordance  v/ith  inatructioxB  froa  LUiyor  Thorapaon  -  aeo 
mayor's  letter  May  12,   ISIS,"     It  is  ejxion;j  oth^^r  things 
urged  that  the  attempted  removal  was  not  nithin  the  pro- 
bationary period.     The  statute  above  quoted  providen  that  if 
BXi  appointee  io  not  diadiar^cd  ^'at  or  before  the  e>-.piration 
of  tj5,®  period  of  probation  *  <*  hio  Rpi^oinlMunt   Bholl  be  deemed 
complete,"     if  the  sijx  months'   poriod  of  probation  hp.d  e^rpired, 
as  relator  clairrji,    on  the  evening  of  May  12th,    it  would  follo'v^' 
that  the  attempted  discliorge  on  Kay  13th  was  void,     'i'e  do  not 
think  t}ie  ordinary  rule  that  in  computing  tine  the  first  dcy 
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PMi<t  be  cxcludod  and  the  Ij.nt   included,    i«  applicntlG  here, 
for  this  would  oj;cludo  the  first  dny  on  which  the  rfjlator 
'.Torifod,   nnisely  UovejaVy  ;r  13th,    -Jiilch  wotild  co/iflict  with  rule 
7,   providinfs  that  tirao  iorrod   on  probation   "fihall   bo  credited 
upon  the  period  of  p  rob  .■A  inn,'"'     By  atutute,    chno.  131,    sec. 
10,    the  yjoTi  "nonth"  r>hall  xooku  &  calendar  nontii  unlcaa  other- 
wiae  ejQorecsed,      In  I{i(^ottJ.  v.  Colvlllj^  4  Con.  PI.  Di^/.  233, 
it  is  said  thcit   "in  corcputing  time-  "by  cfxlendar  raonthR,    the 
tlnia  must  "be  rRcknned  by  looking:  at  the  calQndn.r  and  not  by 
counting  dayo;    r-nd  that  cno   calendar  month* d  iEmrlsonncnt  is 
to  be  calculated  from  tho  day  of  Iraiirifjoninent  to  the  day 
numerically  coi*reoponding  to  that  day  in   the  fol.iowins  Eonth 
lec0  ono,^     Anong  other  cMses  no  holding;  nre  r.cGjnn  v.   .;-tato, 
46  Keb.   427,   and  Fr^rcoux  v.  ^ocioty  of  2cncf icence,    91  i/a.  250. 
'-aQ  bTo  in   iicr.ord  vfith  th«i-  roasoninf;  of  th?;:.o  cases,    trnd  hold 
th&t   the   cix  FiOnths'   prohutionary  period  of  relator   oxT>ircd  at 
thcs  end     of    tho   working  Cuy  of  lir*  -  12tli.     ^liero  src  jr,r.ny  other 
cases  supporting  this  wothod  of   compiitinfj  tiixio,    rjxsion^,  v^hich  arc 
lioabit  V.   r.oifroy.    155   i'a.   2^1;   J?\tchsnnn  v.   r/liitrenn.    l-^l  IJ ,   Y. 
253;   Voj^el  y,   fnato.    107    Ind .   374;    -r^oylor  \' .  Brov;n,    147  IJ.   S. 
640,  .       ^e  aro   of  tho   opinion  that  the  lttr.Kna;,?;G   of  ths  statute, 
"at  or  bafox'c;  the  e-^pirati-:!!  of   tiio  period  of  probation  the 
hsiid   of  tho  dcpartrr;ent  ■^  *  Kiay  dischnrg.e, "  tofjether  "with  the 
clause  "if  he  is  not  then  dicch.-rgod  hia  appointment  shall  be 
desja^d  odaplctc,  *     must  be   conotruod  to  mem  that  the  appointee, 
under  the  prcsTiyions  mid  lacthod  preacrib^'od  by  thG  civil  a.r-vicG 
act  and  tlac  rulsa,  aiay  bo  di«ohar^^ed  at  nny  time  within  the 
aix  ir.onths,    to  taka  effect  w..t  onco  or  sit   the   -md  of   thi;  x^-^iod 
of  probation,  but  if   tiie  xieriod  of  probation  is  pcrrnitt'-^d  to 
iSO  by  v.'itiiout  a  discJiar^e  the  appointco  coiaea  imdcr  that 
proviiJion  of  tho  statute  which  says   that   the  app oint.::-,-ut  ohail 


be  decreed  cojniiltite.      It  follovia,    th«3reforo,    that  the  £j.tte!i:ptcii 
rcmovrxl  of  relator  on  Ue>.y  13th  wa.s  void  exid  ineffectirc. 

It  ir,  said  thct  tlio  petition   is   obnoxiouc   to 
(iCEiurrer  in  GCfckinj',  two  kinds  of  roliof,   nrinoly,    the  rein- 
etatement  of  the  relator  and  tho  colloction  of  "back  aalary, 
and  City  of  Cl;iic&r,q  v.  Pc-iople  ex  re^l,_  Crr-y,    210  111.  84, 
ia  claimed  as  decisive  on  this  point.     There  is  langUE^c  in 
the  opinion  in  thio  caae  wliich  8<seas  to  support  this  con- 
tention,  although  a  decioion  on'  this  point  waa  not  nececsarily   ,< 
involved.      In  rjriy  event,    in  the  Tacre  r«c«nt  ctiaes  cf  ^-cople 
fe>i  rel.  Sfcllera  v,  Brady;,    262  111.   fi73,    and  Poopls  v.  .'>t  evens  on., 
27a  111.  215,    the  writ  of  Eiandcsaia  w&a  awarded  vrhare  th:i 
prayer  of  tlie  pttition  m*s,   aa  hore,  for  the  reinetateaent 
of   tho  relator  aad  also  for  s^iiary.     The  caco  of  Gitj;  v. 
Peoplq  ex  r el .  frray,    aupra,    c-ase  "before  tho  court  upon 
petition,    answer  and  replications  and  de.'aurrcrs  to  the 
replications,     Kert  we  ixav«   only  a  general  derairror  to   the 
pfetition,    s.nd  we  are   in  accord  with  what  is  eriid  in  ?;c-'\rdlo 
V.   City,   172  111,  App,  14r'2,    155,   v/hcre  the  situation  as  fcr 
&s  plesdinga  aro  concerned  was  the  sames  as  here,   and  vihGroin 
the  court  eaid:      "Waiving  the  quistition  as  to  ^^hother  tho 
petitioner  can   obtain  all   th©  relief  prayed  for,    if,    in  hie 
petition,  he  haa  aaked  for  aojr.e  relief  that  ho  hua  ahowi  hira- 
self  clearly  entitled  to,    the  petition  ia  still  good,   even 
though  he  raay  have  sought  ooaie  reliel"  he  cannot  obtain. 
Illinois  Vv'&.tch  Co,  v,  rear::; en,    140  111.   423. «     Wo  cro  inclined 
to  follow  th<c;ao  later  caaesi  of   the  iiupreriae  Coui't,   and  hold 
tJfi&t  this  petition  is  not  obnoxious  to  a  genoral  dcnurrcr 
altliough  e caking-  two  kinds  of  relief, 

■&'e  hold  that  tVie  court  was  right  in  overruling  tha 
deEnirror,    find  the  order  ajid  judfjinent  are  affiraed. 

-    A5^'lRJffiB. 
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APFISAL  TROlf 

2I.A.  103 


C«a«ral  d<aBirr«r.  Gn  »o!»bi  t^mtvatnn  this  oaefj  i»  Iik«  no, 

aiS9»e»   efiRiim  tMs  day  ni«*.     ^ir.t  Is  WftisX  In  Wuat 
«Vir:l9n  ia  aisji:-!!!;*!?!*  te  jseet  ©f  tiia  p^sinie  |>r«»car*t«d  in 
fbft  |!r«««Rt  c»eft»     TliiE  i^ctitlwi  r*ll«f;feji  tfe«t  in  i)ee®mb«r, 
19X0«   tta*  City  9jr  CMe»fi9  paaaad  an  oMinanec«   cffer.tlT* 

^iod^wAry  *>,  i9ii,   crt-?-.t.iai;  sr*  exctfutlv*.  ttepju'tawfat  ©f  Uwi 
sBMatcistai  gov erajKAJsi  to  fe«  toisitaa  &^  tfee  2«partmKftt  of 

fftiiowin^l 

•Ther*  is  H«?«lS7  «i»tA'S»lietii«<i  4«t  «;x««utiv« 
Atjiartmvnt  »f  tii*  !Hint9i3»iil  gwsniKsnt  of  tli«  City  of 
<3:aieftgo.   «hi«h  ateail  oe  :)m»wa  m  tin*  'irrpRrim^Bt  of 
bttiX<tins8»   «a<i  whieh  atmll  «ni)>ra<3e  a  oonmi«aien«r  of 

eaginfter  in  <diarg«,  et  l3\ill«i4ns;  inapactor  in  oh®rg«, 
3ia  -aievs.tjr  iaM^ester  ia  •34i.*rij«,   e.  fir  a  A.'^ca^?*  la:3pootor 
in  dfiarg©,   A  SttoJffltAry  to  tb«  aauwiisaionflr  of  builrtiago, 
■mi  iweh  nuLir;»-ir  of  .^ialsiniat  isnijia  :>£?»  in.  chs-rse. 
Kitaliitant  t>uiXding  innt><set(*rm  in  «hHr£[«t  ^uiiding  la* 
apftctoys,   alcTiitor  in«j.>ecj*jr3,   fir«   tscapa  inap-actora 
jftnd  Mucih  othar  of  fleers,   AOtviBtantM  and  «nq;)l9y99B  as 
miay  )>«  frnifi  tints  to  tlno  provided  for  in  the  unnoAl 
spj^ropri&tloB  oriinanes*** 

flftat  tta>«  sity  oeunoiX  siso  ffw&atfd  ordiaancos  ^ciowt  &8 
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S«i«riiiJL  building  oirdinanooa  of  tho  dty.  ivhloh  ammfi  other 
pxaviaioae   oont«Un  th«  foli-owiast 

*tlia  Concfiiualonor  of  Intlldingis  utmlX  appoint 

according  to  laa  at  laast  four  orahl'it  ctural  i«ngine«r« 
«4iu  uiuoli  otii  r  «as;in2::ia.rs  tmd  aaaitstauits  ac-  the  Clt/ 
Cwmcil  rot*y  by  oritnaaao  prevlde  for  servico  on   the 
enitlneerlng  otiiff  of  tlie  d«p;^rtxB<mt  of  buildings,     '.itvry 
persMi  evirtifl«d  to  fill  tha  pooltiftn  of  arehit  7«turftl 
•ngliieer  aliis-li.  h&  n  oivil,   »truetur&l  ox  arohit  cttural 
enKlneer  0f  at  lenwt  five  yearn  training  and  «>xperi«tnG«i** 

thnt  thiu*<s*tf t«?.r  ti'uni  aivli  ssrs^^ie*!  c©«8?^ia3ionei'tt   olasoifiod 

tlie  offioee  and  plaoau  of    %mifl9yiafmt  in   th<fr;  3)@p)»rtnant  of 

Building»s  jsijnd  tJi©  four  ©ffie©9  refcr.rw'jd  to  1b  ttoe  buildiaii 

ordinenttee  Icnoisin  &«  **ar<}Mt£i!)tur»l  mgln««<<»ri3  in  Uie  Departeffitit 

of  BuiXdince^S    that  &  cmeipttitiYO  publiis  dxaainutlon  for  the 

yottitlan  (sf  /^r.:^lt«£stiiriiU.  engln^ctr  '»'&»  beld,  mjm!  tH&t  t^e 

relut<»r«  Jtaiyttn,   tosji;  ^is  £sistt«  i«id  ft.-a  a  rs^ult  tii<?r®isf  -^teod 

£e.  a  tijid  w«4»  |>l»Qe4  up«n  the  (slisiiblta  li«t  >/  th^  eiTil 

eerTice  c«r^ai»aiAiii'!i:ra»   «md  tau^i^iJLf  t^,   thig.?«.<  b^^ing  %  VAoanejr, 

e&  Jst&ttAT/  1,   1911,  JUie  aaia«  wa,£  a-:$rtifi3^  to  the  hesvd  »f  tlM 

»#;^«a-ta»eat  of  BwilAlKgs  mA  h«  'iifat  &xM..-'<sint-»!l  to  th*  of  flee  of 

iirohitwetur^l  rnxgin^^x  ia  t^a  j5«|»art»«ttt  pf  S^il'dlngfi  at  a 

ttulia>y  of  ^i%,  400  per  trntmrn,  atA  «si%ev«A  nm&  tH(»  :^orf(^r«iiaco 

of  }ii£t  duii<$«;   'th&t  m  ittmamf^  IB,  191^,  tho  city  Owajneii 

p4iMa&ed  an  oz'dlmuic®  tooitn  mu  t)i«  fusnuei  sipprepr Ijstlfm 

<»r4ileittAoe,   whi<di  oaop^  oth>^r  itoKW  appr^rl&t«d  the  ^^m  of 

03,400  for  Q\&  tjffioa  of  f»rehlt«!eturiil  c-agineor  in  the 

Separtieent  of  Buildinge  lm.ui  by  t]}xe  relator ;  thut  cm  April 

1,   191'>,    thts^ffi  «a»  i«i  oxiatmi<i&  a  ^'.^rtaln  snile  of  the  oivil 

«<»rvio«  ^oiiinlaiiion,  krio^m  »t)  rulv?  7,  prcTidlng  for  sii2np«iRL«ion 

#f  «iBS>loy«4«,   for  the  haurintg  of  di^argea  a^%ila>st  thn  aomo, 

and  f»v-  rtimoval  und  di;;iok^irgt»;    tJi^t  r dilator  '4ince  his 

oppointBMmt  on  Smmmsy  It  19X1,  up  to  .^iiril  1,  1915,  per* 

foraed  the  dutiee  of  his  ofrioe,   a»d  that  on  Ub^tiOx  Slot  he 

reo^iired  froto  th^  then  commies  ion  «r  of  huildlitge  a  aotioe  of 
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siti9i8t»lon.    to  t^Q  effodt    ^^rll  1,  1915^  pending  Ghsurgc* 
brougiat  Agftin&t  him;   tli%t  ^  April  aad  he  reoeivtid  froia  th« 
offie*  ef  tliQ  olvil  ttJi:rvi«}Q  Q&maXmitUk  itritten  <$uurg«s  of 
etm^iuci  Tml!f<s)comins  sax  offlaoirj    thAi  on  Ut^  3,   X91S«  h« 
a,pp«tir«d  b  foro  tha  elril  «€rvi««  eaMSi«tii«ii<!i»  itnA  ft  he«j^«> 
isK  «a8  httd  upon  a&i4  obi&jrg csa ,  emd.  «vid<$ne«  was  oulSiMittad 
1)0 th  to  su^tnia  wid  (tiaprovft  tht  tusmti  that  ther^af tor,  on 
3£«t|r  a7th^,  X^1S^,   thi!  civil  siix"irio€)  oo«nBiftaion®.ira  «(nt«r«4  io 
tho  effloliii  ffiiauti&o  of  ih^i  oivil  o^^Tirlc^  oeinMik^aion  a 
aert«in  or&uv  «o  foilowo; 

f  Ij'i'l  tHAt  a  actio*  stating  tn«  tlaie  wiieii  aed   th©  p'^-^to® 
tjthorc  thia  investigation  wojs  to  b«  hoia,   togethor  with  a 
«&r>jf  of   thtj   ttii.i*„r||f*aj»  hsi^'ftn  -iS^ua  duly  »^rv«ri  u:.vr.   tiie  r4ald 
J*  Xornan  J^naon  »«»ro  th«n  fiyo  daiya  :^rio;r  to  this  in* 

■r«i*ti(j;r»ti;>n .      -'jii  W'S  further  fiad  Xxm    r/i<l™-;t;0  in- 
iiufficiont  to  wartunt  this  r^^noviiiil  af  tho  t^aid  ;f.  Honaan 
J-srif.«n  f.rof«  t;h«s  ^larvico  <»f  tho  City  of  Clii^nfjo,  tnjt 
orri  :;3r  Utut  hn  iu«  s«jittrttt«i<li  f  ror.  tlie  dnipu  ctmmt  of  build* 
inijo  ^m-i  thfit  his  nffijiao  b^i  r<9atovn4   t^  tVi*  aligiWe  liot 
of  iirohitftotupal  oaginoors  (for  c^srtlfioatlciiB  elaeisidiero 
th&aa  tc  tho  {U^jsi  i-'tawjnt  of  liu.ll«Ungfj).     M<i  it  1<3  orAe'rod 
that  no  »alary  ^o  allowod  tlio  e«id  J.  :^oriBOtt  Jtmason 
co^jring  the  .peri-^a  ^ron  .^jirll  1,    1915,    th«  datn  "^f  hio 
ttusponsion  to  t^<£i  dat«  of  thia  finding*** 

tho  potitiofi  fikXlo^oo  that  oub&odsiiontXy  tho  ordor  wan  aaondod 

)»y  Btrikinc  thet^fvmm  tho  wor^s  ''for  o^rtifioi^tion  olii«iii^or« 

Ihna  to  tho  d«|>artn«nt  of  buildiniso*"     Tho  petition  Also 

oXlo^ea  that  the  oiviX  o<:trvioe  oot^»i^ai<m«i>rs  ond  the  oonMis* 

aionor  of  Imildinca  r#fu««d  to  p^^rait  r«l«tar  to  dio^Lorgo 

tho  dutioo  of  tho  offioo  of  ar«hit '  otur&l  ^^^ine-g?  and  on 

Juno  I,  1915,   ^zmmnA  to  ^uoint  aaoth'sr  p-^tsesn  in  hio 

»t««d«     Tho  |k«^iitlon  tdxxTS<^  tiinkt  thio  op,.ointa«at  it 

oontrary  to  lit.9t,   thtt  r«l»tor  io  tmder  th*  lis,tr  tho  eetnipnnt 

of  thia  offioo,  imii  tlmt  h«  hm  boon  ot  all  tissue  olnoo 

April  1,    1915,   ready  to  dltaohfariso  tho  dutlou  of  tho  o^no; 

that  tho  city  troemtror  ond  omptrolior  havo  rofuood  to  pay 

relator  tho  oalory  to  *hl©h  ho  to  antitlod.     fho  prosyor  tf 

tho  potition  is  tlmt  the  eivil  Oi^orrioo  coia«isaiimoro  oeaool 
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and  axpMngv  ««  much  of  thslr  ordor  of  {i<gr  '<^,   19X9,   a* 
snand&d,   ^c,  vatiAa'.      *hvt%  or<ier  thnt  he  ¥«  »cf«kraitflidl  from 
the  dtpisrtsKmt  of  tuiXdin^a  and  hla  nsjRe  b«  ranteratf  ta 
tba  oXi^lbie  Xii*t  of  arclilteoturttX   <mgiiic<«ra*;   aXao  th<».t 
the  olTiX  aerrle*  oaMHiitsaltmara  sand  ttia  aimai a  a  i an  <a>  af 
touiXdinga  h«>  oonnanded  ta  rainstAta  r^Xvt%9v  ta  hia  afflea 
af  ^qrchlt«etural  «»4?inaer  nnd  thAt  ha  Imi  iMitd  t}i«  mcmoy  uua 
kUk  an  »aX&Tw  fran  April  1,    1919. 

Tha  triaX  sourt  oYarnaad  tlaa  ^tmisttti  d«aurra!r 
imd  a  writ  af  Bu»ndf«eBua  was  avnirdad  an  pr&W9A» 

-?a  hold  that  th<)  paaa^^ga  of  'th^^  ordinancas  wa^a 
:»afflei«ntXy  pla«idad  and  that  tha  ^«titian  Avera  uXti^nata 
faeta  <«$i  dl«tingulahi»d  fram  e«meXu«ian«i',    for  raaaona  whiah 
aris  £ttfii>t9d  in  o^aa  ha,  3^3t6,   auigjm* 

i^oea  the  laagua|{a  of  th'':>aa  oMlnanaaa  areata  tha 
affia«  of  arahiteetural  aagin««ir  af  tha  Oe^aji*taent  af 
BuiXdla«(&?     AK  noti^-i  t^hoy^,   tha  Xanguj^fa  af  tha  arctinimaa 
aetafeXiahing  the  BafartiBPnt  of  mjiiXdloga  prisridaa  that  It 
ahrtXl  CTi1»rae9  a  e(m3"iia»i9ner  of  bulXdinitB ,   a  daputy,   KRd 
*suoh  numitar  of  aaslKtaat  tmgin9W»  in  chtunga  -»  ■*  as  my  ha 
from  tiac  ta  time  pravidad  far  in  the  unnuaiX  ii.|>?>roia'i»tl(9(a 
artiinfimca^*"  and  th^.t  "tha  aoRuriaaiwi^r  of  %«)lXdlniKB  ahAXX 
appoint  Acc:ardine  to  law  iskt  Imat  four  ar<!thit>  cturaX  «mginoer» 
and  aueh  other  ongin^ara  im4  iiiA»iat«drtta  av  tha  Gity  Cc»un«3iX 
May  hy  «r..ilnanea  pravlda  «  «   .     >iV«ry  yaraaii  e^fjetifiad  ta  fill 
tha  i^o4>ition  of  arahlt«aturif»l  anginecair  ahikXX  ha  a  oiviX, 
atruotural  or  !*r<^iteetur»X  9ngiJi««sr  of  «t  Xdftot  f Iva  y«ar» 
train izig  mid  exptsridnoa.''*     i^  tlia  aa-auaX  &pprayr Xati(m 
ardinjiuioa  for  tha  Dapartmant  of  BaiXdinga  am  app^aprii»tlon 
w««  Oitikda  t^T  tha  "^arahit  oturaX  ooglnear,**     <va  ar«  of  tha 
apinioik  that  th«aa  ordlsandoa  oraatad  tha  of  fiea  or  poaition 
«f  arehittscturaX  «Haif;laaor  In  tha  BapMjrtn'snt  of  BulXdinsas 
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officii  ia'^olv«4,     fim%  la  ao^  «m«  of  tiio  qhh^  o^ore  ua. 

Bare  tHa  XjAnguaga  la  {}Qiapl4t;3  i»{i4  a«*t}d«4  no  furfthoz*  lanialation 

ttt  tm^tm  tha  offi«tt4 

iir«  Vetink.  '«h«r«  lii  no  tt^^rlt  In  tii«  p«>int  th^t  it  i« 
att  utiiiT'm  th&t  t!h«  (i|i|^TQpyi.atioa  ordin&noa  paaaad  by  a  two* 
thlrtls  vota.     It  1»  aot  %ti&  Apprapriatl^m  or^tn^naa  whitih 
purparts  %9  <jr«»te  the  office,  but  tits  jjrior  flrotlnsnc«,  Rn4 
tMa  ia  pia«kiio4  ta  Imva  iNiaa  pai»a«d  ua«miwoa!$]iy . 

It  la  i'4ri?u<id  thifet  th«  only  .siattt;*r«  i«to  wr.ieh  this 
oaart  nuiy  Inqiulrs  im&a  r«rri«win«?  th<7  action  of  th«  eiril 
a«srvloa  c9«s»lsalon,   ^ro  whether  th^n  ^9M»laal«»»  )iad  jurladlotlen 
an4  iril»«tiiar  its  |»rocaeeiinga  conformed  to  th«}  regulrasitmta  of  ttte 
Civil  ^5«er'»io»i  /^et.     'fhio  amy  b«."  coKcedsd,   rb  sf«  imve  herttofar* 
hald  tii.:it  th«  olTll  viQVJfice  comai&atmi  imving  ^roc^adad 
aceordiag  to  Imw,    th*  4u«tio<#  ©x  in^u.^tioe  iff  ita  eenciuaiew 
Cttimet  l5«  r^Tiewcd;   but  tiia  justice  of  th-i  dl(i?oi»lors  of  the  oivll 
aarrice  ooaaalsalon  i«  R(»t  now  i*  aubjaot  of  revisit.     Th«,,  .Jhen 
provialottB  of  Uik«  Oi-rii  .i^arvlca  iaw,  a«««tim  13,   eisuiptaflp  St*,  . 
iiarovi(i«  lift  p&rt  tJiat  jua  affioer  air  «i9ploy«*  in  tJae  cl?ji8ifl«d 
ciYli  a.!;»yvio«j  ♦*«iih«il  to**  r«iBt»?a<J  ©r  <ii»c5hi',rg@d  eieeayt  fay 
cauae,  ujion  #vltt<»t  ohargaa  asiid  t»ft«r  an  apportimity  to  >»• 
hiMJfjrd  in  Ma  owa  d,«fiin»e^*  ai»4  furfher,   '•fh«  flnrtlnu  mid 
deaislott  of   auoh  ««ffiraiii»i<m  *  •  slitalX  b«  fsrtJwith  «nf oread 
by  auoh  offioar**     ^4«r  thi.«  autJiority  of  oactifm  4  of  tho 
Ci-^ll  o^,3rvie«»  l?*isr,, t1i«  ©twmiiafiloa  T>»oa«cJ  rul«8  f50vsjT»ln^  tho 
aubjaot  of  vmrntfUm,  «nd  it  la  pravlaod  by  atiection  5  of  ruXa 
7  l^at  *my  BoiKbav  af  th«   <oX«iaeif  ie4  oivil  »«rvie«  (kT  th« 
City  of  Chio«s«o,  wbio  «b»ll  bo  guilty  of  *«iy  an«  or  aoye  of 
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the-  fsAlaving  off»n»«a,   shall  ha  out>j©eli  to  rwacval  ot  dl»« 
clu^rge  froBi  the  atrYiotu"     It  h&ysli/  ni»«4a  vrgtMiiKmt.  to  show 
that  iilae  oaljT  pow^r  is^x"   xl.^  cifi.1  uairrics^  ommintiivx  \xa4tr  til* 
ji-atute  eiid  itw  rwlnja   ia  e*-&hsr  t<'>  find  th«  tt)j.JOilit«*»o  n9% 
guilty  of  tUt   cKjirgett  miA\Xi^,   or,    cua  tV-o  o^ivjr  hwid,   find  him 
liUilfty  .ir»:t  ord-jr  hi 4  removiil  or  di.».al3,i^rge  frmi  th#  ^.-srvicv* 
Za  tkiia  Gtoiie  tlie  finding  »i*  tfcf^   o«roiij3»:ion  we*  that  th« 
evidonee  i^sii  •liaauffioi^nt  to  wn^rrwit  tile  rsaaoval  of  tlwt  saiA 
^»  Jtoxtbua  *.'an»5««  iTroifi  t^a  fti^rvicos  of  th^t  tlity  of  Chicugo,* 
Xhiw  waa  in  aul^istfitfAce  a  fir*dini5  thtt  the  eh-wgoe  Tsrcfjiijjbt 
agiijiwt  hiiB  1:.jX  i-ot  binn-*  ^vni^ainm.  by   t,ht-  ^vidiisjc*.     It  w«uXd 
foiiow  Itigaily  tiiiit  U©  w«5uiS  tie  .aititlo.i  to  bt^  reiBBtfttad  in 
hi*  office,     Th«  co?ijB'^looi<m,  hr>iB«ver,  undertGols  In  itt  ttrtier 
to  cteptiratii  hiiR  tv^m  th%  r>eps,»^tfi'.«»3it  of  ^uildln^o  vb^  rti«t,9V9: 
fci8  neJB6  to  the  tllglble  iisst  of  eopcMtecturftl  ettgltt«*r»4 
/a»  the  ord--;r  ©rlginally  rfii?A,   it  w*^:.;.  in  i.ffcct  thr\t  hi*  nmm 
%&  reiitftrsid  tc-  tlits  '»2.iuifcla  il«t  of  ,»r<^ii.tvrtjturaX  tiifcin**!** 
in  this  l^iitjiitax'txi^at  of  Buildings),   r«>r  a^Ttifi^^iiti'm  el^aenchart 
tiUtXi  to  tho  B«p«rtn<«it  of  Builditigiii,  jpat«nt;ikjr  tt4ntjrj».dictor7« 
19ii«  ardMT  itt  A^x;;^  with^'jut  ths  pmrejrfi  «f  th«  c^^tKi^Aion  to 
Bufcko.     aulas  &f  t]E&»  a«is:jiii(sion  provide  th»t  an  appototnn  f«»ua4 
guilty  upmi  ehac^ati  hft^io^  '4hAll  b«  t'smcrr^i  w  dis«h^rK«4  *fjr«Ri 
tlaa  sorvi4«*i  &it4  th«  c9iBmis;}l(»A  haTing  f'Vj»i<i  tkMnt  r^^ltktwt 
sh^iuld  ant  'ij-.i  t^iaa  35ea5»f<ii4  H«4  n-s  .*Xt!sm*tiv«  them  t«  AiniMP 
hie  rsatoritiea  to  his  offiea, 

W9  jAr«  of   Ui«  o.yinion  that  th<9  p*titi^  Is  n^t  '»\iar.xi6U»  t«  a 
ganarel  d'jaarx««r  on  tifi*3  ^rouat?  tihat  it  S'-iake  «wo  <Iiffcr«Bt 
klnri^  Qf  T>ai'if, 

fftv  %]&<$  ire^Kons  &b9v«»  iadiOAtwd  th<^  ord«r  imd 
judgKUfit  cf  ttoe  ^*riifel  «?fturt  Ai'fi  tiff  insert. 
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468  -  £2423  (ps 

3a:,'3  SOUCI  IARS,  a  corporation,  ) 

for  UDG  o-f  LULKS  K.  PKL"]),  ) 

Appellee*,      )  A-ppeal  froia 

)  ;.'un.iolx-al  Coiirt 

va.       ■  )  of  Chicago, 

) 

Appellarit.    ) 


3y  this  appeal  defeatLaat  oeekw  to  have  rcvor»;Gd  a 
judcraont  obtained  by  plaiatiff  agalnut  bin  for  .^4,102, 11. 

Sana  Soucl  Park,  a  corporation,  heroinafter  called 
plaiatii'f,   on  April  12,  1909,  ciitcrod  into  a  v.Tittcn  acroc" 
ment  with  dofendaat  giving  to  him  the  c-xcluoive  coricesoion 
and  lioenso  to  oonduot  a  theater  in  pl&intiff'e  prorriiaoo 
known  ae  the  ekatlag  rink  building,   durinij  the  ear.iraor  t^oafcoa. 
aH©  dofeadaat  agreed  to  build  a  stage  aad  prepare  the  baildins 
for  theatrical  purposoii  at  hiss  otva  expense.     He  also  a^^rood 
to  pay  plaintiff  for  lifihtiag,  rvdvcrticinc,   etc.     Thoro  l3 
ao  eontrovcrey  as  to  thoa©  latter  iteao.     Dofeadsjat  took 
possesaioa  £«ad  erected  a  sstago  in  tlio  ekatiag  riak  builAins 
and  prepared  it  for  udo  aa  a -theater. 

Xx;  ia  clairaed  by  plaintiff  thts-t  ia  Jmio  defcndrint  ro- 
Queated  to  be  porraittod  to  chaago  the  er&do  of  tho  floor  co 
that  patrons  of  the  thoator  tiitting  ia  the  rca-t*  could  soo 
the  acting  on  the  iitage,   and  that  it  waa  a^Treod  bctwooa  the 
parties  thst  dsfendaat  might  conB tract  a  graded  or  sloping 
floor  as  a  super u true tui*o  on  the  akating  riak  floor,  upon 
condition  that  at  the  conolusion  of  tho  auEBraor  iiooDoa 
defendajit  ^"ould  removo  this   auporatrncture  .^uid  re. storo  tho 
Bkatiag-  rink  floor  to  ita  ori;-^;inal  ,ooJidition.     It  ia  conceded 


that  cucli  a  graded  floor  was  oroctcd  aiid  used  during  tho 
auraKor  season,  but  at  the  conclusion  of  tho  eunmc-r  tjoasoa 
dofondant  did  not  roraove  this  cupor structure,  trhereupoa 
plaintiff  had  tMe  dono,   and  ic  attonpting  tiy  tiiie  eiiit  to 
recover  the  coat  incurred  by  it  in  so  doin^'.     Llacility  for 
tho   ozpense  of  tliie  ^ork  and  the  correctness  of  tho  account 
for  tho   sa.no   cro  tho  eubjecta  of  coatroveray. 

It  la  arguod  by  tho  dofenciant  tha.t  tho  tostiraony  as  to 
tho  oral  agroenoat  in  regard  to  t>io  graded  floor  ■waa  incompe- 
tent as  tending  to  modi:^  or  changre  the  ^written  agreement.     A 
nuraber  of  tho  provisions  of  t?iO  agreosneat  are  called  to  our 
attention  as  controlling  this  x-^'^^rtioular  alteration  in  tho 
preiaiBOS,  but  non®  of  then  can  roaisonably  boar  tho  construction 
claimed  for  them.     One  of  th©  provicions  is  that  dofondant  T^as 
to  deliver  tho  ps^^i^isoa  to  plaintiff  in  good  repair  and  condi- 
tion upon  tho  toraination  of  tho  a^;preenont  "and  to  nafeo  no 
alteration  in  the  building  or  buildinss  of  aaid  coace$5sion 
Tdthout  tho  written  coneont  of  tho  ooapaay  (plaintiff),  it 
being  understood  that  tho  concessionaire  (defendant)  has  the 
right  to  eroet  a  stag;©," 

.Tv/o  considerations  are  coiiolusive  csainyt  defendant's 
position.     The  firat  ic  that  the  provision,    that  vnritten  con- 
sent of  the  plaintiff  must  be  obtained  for  alterations  in 
tho  bailoing  was  for  th©  protection  of  pl&intiff,  Vihich  it 
could  v/aive  if  it  aaw  fit  so  to  do,     The  defendant  havins 
procured  plaintiff's'  or&l  consont  to  tho  alteration  in  tho 
floor,  cannot  now  invoke  the  provii^ion  in  tho  agreomont  for 
written  concent  in  order  to  avoid  his  oral  agrccraoat.     The 
other  Goneideration  is  that,  even  should  tho  testimony  as  to 
tho  oral  a^roeraont  bo  e:icludod,   defendant  unfier  tho  %;i'ritt;6n 


&gTeQ:s.oxit  v;aa  bo-aaci  to  rGctore  the  ekatins  rink  floor  to 
its  oricinal  condition,     '.t'he  agrsctncnt  conteraplsted  tlio  uiao 
of  the  skating:  rink  Isuilding  by  defoadant  during  the  auKtncr 
seneoaa  of  six  j-eare,  ;7ith  tho  ueo  reaorvcd  to  plaintiff 
duriiii?  the  vrinter  seasons,  vstiiolx  would  necosoitate  tlio 
removal  of  tiio  inclined  floor.     The  only  alterations  rnc-ntioned 
in  the  sgreomont  are  a  atsgo  and  fireeaing  rooms,     ivlarxifejstljr, 
if  defendant  v.lthout  vrritten  aonsent  mae©  such  sua.  alteration 
in  the  floor  as  to  prevont  ito  nso  by  plaintiff  as  a  eicatiag 
riafc  during  the  winter  ee&sens,  ho  woisld  be  bo«.-ad  to  rostoro 
the  ^nioor  at  the  beginning;  of  th©  vfiater  ecsBona  go  that 
plaintiff  could  use  it. 

Upon  th6  trial,  aftor  plaintiff  and  dofonaant  apps^rently 
had  restefi,  plaintiff  asked  permission  to  introc'Lueo  qct.o 
furthef  toatiraony,  rhioh  v,Tie  alloTx-d  by  the  court,     "liors 
FEB  no  abuao  of  discretion  by  the  trial  .judge  in  poraitting 
thia.     It  is  clalffiod  by  dofend.'s.nt  that  tb.c  court  fieniecl  laira' 
the  ri£:lit  to  rebut  this  additional  evidence,  but  inspection 
of  tho  rocorfi  doea  not  justify  thiy  clain.     Th©  atetrsct 
does  not  ahovv  that  any  ssucli  re^iucsl;  v;es  mado  of  the  court, 
or  that  e^ny  offer  -svas  naa©  of  further  testimony  by  the 
dofenaaat. 

7bo  ovidenco  tihows  that  a  statesent  of  thoaecoujat  of 
plaintiff  against  tho  defenS-ant  containing-  the  itssnuj  cleaned 
to  b©  dao,  togother  rdth  credits,  v.r-s  ahovna  to  tho  defenfijiat, 
vho  agreed  to  its  corrcctxioae,  at  th©  ef^a-G  tine  proiuiising  to 
pay  tho  amount  at  a  later  ^ate.     "'hether  or  not  under  the 


4 

oircvmstonoes  thle  c^r:  to  called  in  a  ICj^fi-l  t.r>n3C  sxr^ 
account  stated  is  not  inrport&nt.     It  \'i'as  at  Ictist  sja 
admission  of  tho  correctactss  oi'  the  acosount  as  a  stato- 
mcnt  of  erpendituros  Gn<a  credits.     Xliia  'beine:  iincontra- 
dioted  it  ray  not  nooesBary  for  plaintiff  to  introduce 
©vidonco  in  detail  rs  to  the  itGrsa. 

The  judemont  Is  fully  supported  l)y  tho  cvidcjico 
and  is  affirmed. 
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AI-PF^  VflCm  CIRCUIT  COURT. 

COOK  COUBTY. 
CHICA60  CITY  RAIL^Y  GmmXKt,  fi 
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MR,  fliKSIDIKS  JUiJTlCE  MoSirJllLY 

smavMKD  TEE  opiFion  01?  fa^  count , 

Plaintiff,  drlTing  a  horse  wad  wii^on,  collided 
vith  a  atr«et  car  belonging  to  defendant;  toe  wae  Injured  and 
brought  eult  and  ha4  judpient  for  #625,  from  which  defend- 
ant appeals* 

The  erldenee  on  behalf  of  plaintiff  tend*  to 
id&ow  that  he  lived  on  Wabash  arenue*  not  far  from  the 
point  of  the  aooldent,  and  was  fatxtiliar  with  the  usual 
rate  of  speed  of  street  ears  on  these  tracks;  that  about 
2  p.  m.  on  Atifiust  10.  1912,  he  was  driving  north  in  ^arabash 
aTenue  to  the  right  of  and  outside  the  northbound  street 
oar  traok;  as  he  approached  Eldrldge  court,  a  oross*street, 
he  stopped  to  percait  a  nort>ibound  eAx&et  c&r   to  pciss*  As 
the  ear  was  passing  him  he  looked  to  the  north  and  saw 
another  oar  two  blocks  away,  ooralng  south*  He  paid  no 
loore  attention  to  this  southbound  oar,  but  waited  until 
[the  northbound  oar  had  passed  him,  and  then  turned  west* 
ward  behind  this  oar,  across  the  southbound  tracks  dlreotljr 
in  the  path  of  the  approaching  southbound  car.  ilaintiff 
sayff  that  as  his  horse  was  orosslns  this  track  he  looked 
ttp  and  saw  the  southbound  car  eoming,  only  two  car-lengths 
away,  at  20  or  26  niles  an  hour.  «is  horse  eontinued 
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OS  I. A.I  SOS 

MibiiXoo   laojimr  6aa  MiTeii  ■  ^niri^t   tttiyntnli 
ftflw  fr^uital  fUf  •ti  ;*a»htt»\»b  oS  3fttso«X»cf  rmo  f0iitm  m  At  km 

iieacUW  eU  nivon  nnlritt*  •«»  •&  ,SX«X   ,v}X  l««iflA  im   •«  .«  S 

#09«ia  boiiOdLdliofi  nrfl  9ttl%Su9  boa  to  iMjDi'x  tA/  ot  •ttntra 

.JssT^a-HaoYo  £  f^xnoo  9^XxbSZ  bmdi^Aoiqq/^  0M  aa  }i(»aTi  laa 

aA     .8«xc{  o;r  13''   30^1^  btmofttiitwa  m  Jlarfq  9S  brnqq^tm  ad 

was  boM  dStatt  9tiJ  9t  liaXaoX  »d  aUh  ^aia^Mn  aav  tap  •iU 

•a  biHC{  .  .:>uon  :^itmo   ,y:aw«  a^alrf  o«r^  ««a  vod^aoa 

XiJmi  i>t«liJRr  sud  ,inu  5fUfo<fr{#tfa«  «iii^  oi  noiia*4#a  a^aa 

oiaaw  bam</^  naiii  boa  ,mkd  kmtf»q  hmtl  nao  bmito4dtroa  9itS\ 

Xii90rib  mAoMxt  AnaotfiUtfoa   •dt  ■•ota#   ««aa  tJuii  baXdatf  brmt' 

ttktttiatt     •VM  baiMdiUaaa  a«itiaa<m<iqa  mdi  ^a  d#af  aill  ni 

b0iLoot  ail  slaavi  ati<l  lalatovo  taw  arro^  aid  aa  #ar(l   ayaa 

ncUiaflX-iaa  owt  xXna   .aHtaaa  taa  bauo4Mttfm  adi  vaa  l»aa  qpv 

WMKlinoa  aavaji  aXM     .vnad  m  aaXia  fit  f  u«  #«  r 


pulling  the  wagon  westward  but  was  unabl*  to  elsar  tJa« 
traokf  and  the  straot  car  struok  the  wagon  tt  about  tha 
rear  nAieel*  throwing  plaintiff  out* 

The  greater  weight  of  the  eTidenoe  ahowa  that 
without  any  prerloua  indication  of  hie  intention,  plaintiff 
turned  suddenly  into  the  southbound  traok  when  the  south- 
bound ear  was  about  15  feet  away,  running  7  to  10  miles  an 
hour;  that  the  raetexman  at  once  applied  the  brake  and  sand 
and  stopped  his  oar  within  h  sbort  distance  after  the  ool- 
lisioni  the  motoroan  says  it  ran  only  three  feet, 

fe  hold  that  plaintiff  was  guilty  of  negllgsnee 
xbdoh  contributed  to  the  neoident,     e  have  here  the  caa« 
of  a  driver  of  a  wagon  who  knew  that  a  car  was  approaching 
the  point  on  the  traek  at  which  he  intended  to  cross,  and 
that  if  he  continued  ia  this  intention  a  collision  was  in* 
•Yitable  unless  the  car  could  b«  stopped  in  time.  In  the 
exercise  of  reasonable  judgment  the  plaintiff  knew  or  should 
bare  known  that,  as  the  northbound  car  wholly  hid  hia  for  a 
time  from  the  ▼lew  of  the  moton&an  of  the  southbound  oar, 
to  turn  suddenly  from  behind  the  northbound  oar  aoross  the 
path  of  the  other  ear  would  not  allow  sufficient  time  for 
the  jttotormtan  to  stop  before  oolliding.  Under  such  elroum- 
stances  plaintiff  should  have  aooertained  the  location  and 
situation  of  the  approaching  car  just  before  he  attempted  to 
drive  across  its  path,  and  the  failure  to  da  thie  was  negli* 
genee  as  a  matter  of  faet,  Koberts.  Admr.  v.  Ohioa«o  City 
Hy.  Co..  262  111.  2&B,     Being  of  this  opinion  it  Is  our  duty 
to  reverse  the  judgment  with  a  finding  of  fact.  See  our 
opinion  in  Davenport  v,  C.  &  a.  C.  Ky.  Co.,  filed  January  5, 
1916,  and  eases  therein  cited« 
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?h«  oourt  finds  Uiat  the  plaintiff  im»  guilty 
of  negllgenct  directly  oontributing  to  th«  «eold«nt  alleged 
la  hit  declaration. 
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\  Appellee, 

\  /  )        Ai-PKAL  mm  CIHCUIT   COURT, 

COOK  COUNTY. 
CHICAGO   ClfY  BAILWAT  GOiO^J 

Appella|it, 

20  2I.A.  122 

m^i^mm)  I'm  of  ikiob  ojt  vm  coubt. 

i^laintiff  vae  injured  in  a  oolXlsion  betireen  the 
vagoa  he  vaa  driving  and  a  street  oar  of  the  def en^dant,  Ke 
'brought  suit  &nd  h&d  judpaent  for  |&,000  ndiich  defendant 
teek?  to  hPTe  revereed. 

There  ie  dis&greeinent  eaieRg  the  witnesses  on  maay 
important  details  of  the  occurrence*  We  are  of  the  opinion 
that  the  jury,  after  considering  the  rariant  testimony,  could 
propsrly  believe  the  fif?ot»  to  be  substantially  as  follows t 
iAbout   noon  on  October  23,  1918,  the  plaintiff  was  driving  a 
teaia  of  light  mules,  hitched  to  a  turntable  stake  vmgon 
leaded  with  vinegar  and  pickle  casks.  He  was  an  escperienced 
teamster  and  had  been  driving  this  particular  team  of  mules 
a  little  over  a  year,  Ke  went  in  an  easterly  direction  on 
69th  street  in  Chicago,  until  he  reached  Wentworth  avenue, 
«dicre  he  turned  southeasterly  diagonally  across  the  two 
street  ear  tracks  on  /entwortb,  over  to  the  east  curb  of 
the  street.  He  drew/^on/fsirte  ajid  parallel  to  the  curb  of 
the  sidewalk,  with  the  mules  headed  south,  at  a  point  60 
feet,  more  or  less,  south  of  the  69th  street  building  Xioe. 
He  nade  a  delivery  in  a  grocery  store  near  this  point,  and 
after  making  such  delivery  remounted  his  s«gon  and  turned  his 
Riules  westward  and  northward,  intending  to  drive  north  to 
the  corner  of  Wentworth  and  59th  street  and  east  on  5gth, 
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ffHen  plaintiff  got  on  the  atat  of  tho  imgon  lio  mhv  a  north* 
bound  oar  ooming  on  the  easterly  track  in  t^entworth,  and 
at  this  tiae  it  npp«»ared  to  him  to  be  400  or  500  fe^t  away. 
There  was  another  vehicle  directly  south  of  his  etandin^ 
alongside  the  curb,  so  that  the  only  way  he  could  turn  was 
to  drive  his  toam  directly  onto  the  traok.  He  started  to 
turn  towards  the  west,  and  vhen  the  mules  vrere  on  the  traok 
be  sav  the  street  oar  then  about  S2u  feet  distant*  There 
were  street  oar  triioJcs  on  5dth  street.*  and  plaintiff  knew 
that  the  northbound  ear  would  have  to  oox&e  to  a  stop  at 
the  south  side  of  59th  street.  The  wagon  noved  alowly  and 
ffltien  the  nules  struek  the  traok  they  oommenoed  to  slip*  and 
plaintiff *s  attention  was  oooupied  at  this  time  in  holding 
tbe  mules  with  a  tight  rein  so  that  they  would  not  fall. 
The  northbotund  oar*  however*  proceeded  and  struek  the  wagon 
iriiile  it  was  nnoving*  near  the  left  front  wheel,  shoving  it 
Along  semewbat  until  the  right  front  wheel  broke*  permitttog 
the  hub  to  drop   to  the  surface  of  Une  stre<?t«  acd  plaintiff 
was  thrown  trim  his  wagon  and  received  the  injuries  com* 
plained  of.  isihen  plaintiff  indicated  to  the  motorman  his 
intention  to  cross  the  tracks  the  oar  was  over  '^Q   feet 
away  and  going  about  lb   miles  an  hour  but  slowing  down* 
then  it  was  within  20   to  26   feet  of  the  wagon  it  was  going 
7  or  6  miles  an  hour*  but  the  car  was  allowed  to  drift  and 
the  brake  was  not  applied  until  the  oar  was  just  about  to 
hit  the  wagon  .J 

From  these  facts  we  are  not  prepared  to  hold 
that  the  Jury  should  not  have  concluded  that  the  defendant 
was  guilty  of  negllfence  and  that  the  plaintiff  was  fr90   from 
contributory  negligenoe.  When  the  motorman  saw  or  should 
have  seen,  when  200  feet  away,  that  plaintiff  was  cross* 
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Ing  the  traok,   and  iitien  he  sqw  or  should  have  seen  that 
on  aooount  of  the  mules*    cllppini:  the  vagon  wae  morixig 
•lovly,  he  should  ht^ro  controlled  the  speed  of  the  oar  eo 
that  It  oould  he  stopped  before  striking  the  wagon.     The 
motorman  testified  that  he  oould  stop  his  oar  within  60 
to  75  feet  «dien  it  vas  going  10  to  12  miles  an  hour.     On 
the  other  hand,   the  Jury  might  properly  helieye  that 
plaintiff  was  ju««tified  in  assjuiaing  that  in  view  of  the 
distance  between  his  9,nd  the  oar  and  the  neeessity  of  its 
slowing  down  its  apeed  in  order  to  malce  the  stop  south 
of  59th  etreet,  he  hf,d  ampl©  time  to  cross  the  track  with- 
out being  struck.     The  question  of  negligence,  both  of  the 
defenciant  Rind  of  the  plaintiff,   was  properly  submitted  to 
the  Jury,  and  we  see  no  reason  to  hold  that  the  jury*s 
conclusion  is  net  euetnined  by  the  evidence.     Applicable 
to  the  instant  cafle  are  ©rpresBlone  of  the  Supreme  Court 
An  phicnffo,  ,u.  %,  ^.  v.   Jacob  eon.  217   111.  404;   Chicait|^ 
City  fiy.   C<^.   Y.   aan duaky.   198   Til.   400 j    and  of  the  Ap- 
pellate Court  in  Lang  v.  Chicago  Ci,ty  SX*  £&•»  1^1  -^ll* 
App*   654. 

Gorapl''inant  is  made  of  the  refusal  of  the 
court  to  give  two  instructions  to  the  jury  as  to  ordl- 
nanceo  in  force  in  the  city  of  Chicago  at  this  time.     »e 
are  of  the  opinion  that  thf»  refusal  to  p:i"re  these  in- 
structions was  proper,  as  neither  of  tlicse  ordinance*  was 
applicable  to   the  situation,     the  first  of  these  ordinances 
proTidea  that  vehicles  shall  not  turn  until  a  signal   is  given, 
but  this  ordinance  has  reference  to  a  signal  wiiich  could  be 
plainly  seen  from  the  rear.     There  was  no  necessity  in  this 
case  of  giving  any  signal  wliloh  might  be  seen  by  a  person 
north  of  the  wagon,     furtheraiore,   the  movements  of  plaintiff 
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•nd  his  tea«  v«re  auffleient  indic«tion  to  th«  motor^An  of 
the  approRohing  oar  of  plaintiff's  intention  to  turn  Aoroaa 
the  tracks.     tThe  other  ordinanoo  prohibits  the  stepping  of 
a  wagon  with  ita  left   side  towards  th«  ourb,  but   this  aoui- 
dent  did  not  happen  b^oauso  th«  wagon  ^j),lXe  standing  still 
had  its  left  side  to'vards  the  ca^rb.      If  the  wr<£;on  ha.d  been 
standing  in  this  position  the   street  oar  could  have  passed 
without  colliding.     The  pivotal  point  for  the  jur:^'  to  do- 
terrains  was  whether  the  toetiu  and  wagon  turned  onto  the 
traok  when  the  oar  tsrao   ao  oloae  it  could  not  be  stopped, 
and  not  as  to  the  position  of  the  wagon  before  It  startsd 
te  turn. 

Neither  was  it  error  to  refuse  an  in  .ttruotion 
tolling  the  iMxy  that  street  cars  have  a  superior  right 
•T«r  ether  vehioles  upon  that  portion  of  the  atreet  occupied 
kjr  the  tracks.     It  has  bees  held  tliat  suoh  an  instruction  is 
ealoulated  to  ciislead  the  Jury,  and  in  Koft^  ;:hicaiff>  L>treoJ|;. 
Ry.  Co.   ▼.   djwa^rjfq'jf .   169  ill,  1&6,   tJaere  is  a  ditcjuBiftion  of 
this  inettruotiOA  with  the  eoncluulon  that  it  "oould  in  no 
way  properly  aid  the  Jury  in  rctiching  a  ooucXaaicn*'   as  to 
whether  or  not  the  defendant  im.s  guilty  of  tlie  negligene* 
aharged  and  the  plaintiff  In  the  exercise  of  ordinary  care. 

It  Is  said  that  the  rerdiet  la  exoessive* 
(jjaintlff  sustained  a  ocmpound  fraotuxe  of  both  bones  of  the 
left  leg  just  above  the  ankle;    the  bones  penetrated  through 
the  flesh  and  clothing.     He  was  in  a  hospital  for  a  conoiderahls 
tlKO*     fhe  wotmd  did  not  h«al  readily,   and  seven  ;E&onths 
after  the  injury  »n  operation  tras  performed  oonsiating  of 
the  resaoval   of  a  pieoe  of  bone  Just   eibove  the  anklu.      in 
tlae  plaintiff  oould  walX  with  crutches,    then  a  oane;   and 
there  ilS^videnoe   that   the  injury  l^'spermanent  and   that  h« 
wmild  always  be  a  erlpplsTJ  tf«  are  not  constrained  to  con- 
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elude  that  the  eunevuit  of  the  Terdlot  Is  exceeslTe. 

?er  the  reaaone  above  Indicated  the  judgment 
Is  affirmed. 
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vs, 

COIIPAIIY, 

Appellant, 
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COUIiT  OF  CHICAGO, 

502I.A.  1S5 


2£R.  PKESIBIIIG  JU3TICS  SicSUPJELY 
DJa^IVrnffiB  TE3  OPIBIOIi  02?  THS  COUP.T, 

Plaintiff  "brought  suit  to  rocovor  for  a  losa 
claimed  under  tv/o  iadeanity  insurance  policies  issued  \>y 
defendant,   and  for  unearned  preraiuias,    the  policies  having 
Tjeen  canceled.     Upon  trie!  before  a  jury  judgment  for  ;^144 
was  entered  against  the  defendant.     By  thia  appeal  reversal 
is  sought. 

The  preaiusia  on  the  policies  were  paid  hy  plain- 
tiff to  one  Isador©  L,  Kulp,  v;ho  failed  to  turn  then  ores 
to  defendant.     Payment  under  the  policies  r/aa  refused  hy 
defendant  on  the  ground  that  the  presiusis  hnd  not  "been  paid 
to  it.     3hn.ll  thia  payment  to  itulp  be  held  to  be  psyracnt  to 
the  defendant? 

About  the  year  1912  Kuip  called  at  the  office 
of  plaintiff  und  solicited  indcranity  insurance  with  the 
United  States  Casualty  Cosapany.     Before  this  time  tiicse 
parties  had  never  act.     At  this  tixae  plaintiff  tool:  soae 
insurance  froa  Kulp,     Some  ten  dayg  or  two  v/er-j^o  before 
Jiay  6,  1915,  Kulp  furnished  plaintiff  with  txvo  policies 
■raritten  by  the  Eew  Ansterdora  Casualty  CojEpany,     At  thxit 
time  a  Ut,   5,  H,   Goldawith  v;aa  the  resident  ainntiger  of  the 
Hew  Acisterdara  Company,   nnd  Kulp  -and  Goldsniith  were  apparently 


friends  and  had  had  eome  "business  connection.     On  l;ay  let  Cold- 
soith  left  the  enploy  of  tho  Hew  Aasterdaia  and  Taeccjnc  the  xaanascr 
for  the  defendant.     Subsequently  the  defendant  issued  tv/o  poli- 
cies for  the  plaintiff  and  delivered  thca  to  Kulp,  u'ho  took 
them  to  plaintiff  saying  that  he  then  rapreaented  the  de- 
fendant insurance  coiapivny,  having  left  the  llev/ Acaaterdaa 
Company;    tteat  Xir.  Goldsnith  who  had  Iteen  with  the  l'e'.v  A-astor- 
dam  Coripany  was  now  the  manager  of  the  defendant  coripany;   that 
Kri  GoldOBiith  vtsia  a  good  friend  of  his  and  that  he  wanted 
plaintiff  to  take  the  policiea  in  the  i?rankfort  Cosipany, 
Jflaintiff  took  the  policiea  in  the  B'rankfort  Cocipany  v/ith 
bill  for  pre;:aiiiffla  and  returned  the  /jaoterdiin  policiea  to 
Kulp.     On  i^ay  lOth  Kulp  called  at  plaintiff's  place  of 
business  and  received  paynierit  for  the  premiuxas  in  the  siuipe 
of  a  check  payable  to  the  order  of  Kulp,   vjho  thereupon  aai-licd 
tho  bill  for  pr eiiiuins  as  paid,     ^i'his  check  •eras  cashed  by  I-ulp 
but  the  money  v/aa  not  turned  in  to  the  defendant. 

On  Lay  15th  one  of  plaintiff's  eciployces  t/ao 
injured  and  the  accident  reported  to  defendant's  claiza  de- 
partiaont,   and  an  investigation  vrao  raade  by  it  and  letters 
were  v/rittea  by  defendant  indicating  its  liability  for  pay- 
ment of  losses  unde^r  its  policies,     ilaintiff's  eiiployee 
recovered  and,  the  asjount  of  loss  to  plaintiff  being  ("lO, 
on  Juno  10th  a  claim  for  ti^samount  \ms  forwarded  to  the 
claiia  departsont  of  defendant.     Defendant  then  inforned 
llaintiff   that  it  had  no't  received  the  preiniuciss  on  the 
policies  and  could  xiot  pay  the  claim  uzitil   those  T;ere  paid. 
On  J'uly  3rd,  plaintiff's  claim  not  having  been  paid,  he  re- 
turned the  policies  to  defendant  for  cancellation,       . 

Wc  are  unable  to  distinguish  this  caoo  in  any 
cascntial  particular  from'  the  facts  in  the  case  of  .Lyco?nln/y^ 


71ra  Ino^.   Co.  V.   ^Irird,   90  111.   545,    in  ^hich  the  court  said 

aaoxig  other  tb-inga: 

"nnd  v/hilo  he   (the  troker)  may  not  hnvc  "been,    in  foot, 

the  iij^cnt  of   the  comrjp.:i\y ,    a  till,    the  co:-.r;f'.r.y,   by  placing 
the  policy  in  the  hnnds  of  tho  street  hrol-cer  for  delivery, 
is  estopped  froiu  claiiuinii  that,  the  payncnt  laade  to  hiia 
upon  delivery  of  the  policy  is  not  binding  upon  the  cor2- 
pany.'* 

Couneel  for  defendant  attempt  to  diBtinguish  this  cr.se  from 

the  cuae  at  "iitix  but,   we  thinlc,   without   uuccesa.      In  the 

Lycoaing:  case  there  ia  a  slight  diff crtnce  of  fact,   in  that 

tho  agent  exa:ained  the  property  to   see  if  'the  risk  v/ould  he 

a  BP.fo  one;   that  detail  would  not  be  present  here,  as  thcro 

Vitis  no  property  to  be  exaaiined.      In  the  J.ycor.iing;  case  it  is 

said  of   the  a^ent: 

"He  conducted  hiraeelf  in  all  respects  as  an 
s,g(-nt  clothed  with  authority  to  set,  nnd  .ifter  he  h^d 
agreed  ?dth  the  plaintiff -to  incure  her  prcn^erty,  he 
returned  v/lth  the  policy,  proTjr;rly  cr.ccutcd,  xon-dy  for 
delivery,  i'ho  plaintiff  accepted  the  policy,  and  paid 
the  prr-raiUTii  in  good  faith,  unasr  the  belief  that  lusch- 
nsan  was  the  agent  of  the  coLipany." 

This  exactly  fito  the  situation  before  us.  Other  ccdcs  in- 
volving similar  facts,  and  follov/ing  the  Lyccfiiinf^  caoo,  are 
Globe  Mut.  Ji.  ABBn,   v.  I-'arch,  IIS  111,  App,  2G1;   Gosch  v, 
jjtate  Kut .  jP,  Ins.  Co.,  44  111.  Aprj,  2G3;  Kational  hctel  Co. 
■V.  ^■•erchn.ntB*  Plr^  Corp.,  183  111,  App.  71;  Fran:^:fort  Lv..riRe 
Ins.  Co..  V.  Lynch,  150  111,  App.  4£5;  Abrrh^p^on  v.  Hr-rt- 
ford  yiro  Ins..  Co^.»  161  HI.  App,  264.  The  correct  rule 
ia  stated  in  these  cases  to  bo,  that  it  ia  not  a  question 
of  v/hat  v;as  the  actual  authority  of  the  broker  to  receive 
payaents,  but  with  what  authority  had  the  broker  been  ap- 
p£irently  clothed  by  the  insurance  company,  and  it  is  said 
that  the  ponaeaoion  by  the  broker  of  a  policy  for  delivery 
to  the  assured  Qivoa  him  apparent  authority  to  receive  the 
preiaium.  '   ■''■ 

It  is  attempted  by  the  defendant  to  avoid  the 


effect  of  these  decisions  Tsy  showins  that  printed  upon  the 
"bill  for  preaiiuas  presented  to  plaintiff  were  the  rorda, 
"Uske  all  chocks  payable  to  the  Franlcfort  General  Ins.  Co," 
There  is  no  evidencd  tliat  plaintiff  ea^  these  v;orde  or  that 
they  TSfore  brought  to  his  attention^     'Ihere  are  irj&ny  deois- 
ions  to  the  effect  that  the  nei'e  recital  upon  a  bill  of  this 
kind  is  not  sufficient  notice  to  a  party  rGceiving  it, . 
Kinsmp.n  v,  |£erehrvv7»   119  r.aso.   140;   Trr.iRcr  v,   I-'orispn.   78 
Ue,  16Q;   Putrjitm  f,   French,   53  Vt.   402. 

"vve  thinls  it  v.'ao  a  fair  question  for  the  jury 
to  deteriiiino  Aether  or  not  under  the  circiJLri3tf>.nce8   this 
recital  in  the  bill  for  preraiucis  Ti^aa  sufficient  to  put  the 
plaintiff  upon  notice  that   if  payment  was  made  to  Kulp  it 
would  be  at  plaintiff  •  is  ride. 

In  addition  to  the  foresoing  it  nay  be  raaid 
that  there  ims  sufficient  evidence  to  Justify  the  Jury  in 
beliovins  that  ICul^  wao  authorised  by  the  company  to  act  aa 
its  agent,     Colds:3,ith»    the  manager,   testified  that  he  a^ireed 
with  Kulp  to  pay  him  coapensation  for  effecting  the  pla.oing 
of  the  policies  with  plaintiff.     Xhe  boc^a  of  the  cocipany 
BhOiff  that  Kulp  v/as  credited  \?ith  the  cofflaisoions  on  those 
policies.     OoldOiJiith  also  testified  that  only  the  authcri^ied 
agents,  and  not  brokers,  vsrere  charged-  with  the  preroiuns  fsnd 
held  accountable  for  the  snjxsa,   and  the  booka  of   the  eoiipany 
showed  that  iiulp  was  charged  with  the  aaount  of  the  preciiums 
on  the  tvro  policies  in  tiueation. 

We  hold  that  defendant  v/as  clearly  liable  under 
the  policiea  for  the  amount  of  loss  sustained"  by  plaintiff 
because  of  the  injury  to  one  of  his  employees.     This  a^nount 
13  |49. 

the  suit  T?a3  also  brouc.rht  to  recover  unearned 
prenivua.     The  total  aaount  of  preaiun  paid  waa  £114.20,     The 


policies  contttlRcd  a  proviaion  xE.^.t  they  isighl  be  c&rjc<£led 
r.t  r.ny  tir.o  "by  eitfcier  party,  but  in  case  of   cc,r.cel3?.ation 

ty  th©  aesured  the  conipn.n7  -tvculd  retain  p.  pronium  cotr.puted 
^ccordin^:  tc   the  cuDtonary  short  rates  e,3   shown  by  a  table 
contained  in.  the  policies,     AccorairiG  to   thio  short  rs,ts 
toble  the  earned  prcciiuja  upon   the  jjoliciea,    if  they  were 
cancclQd  ty  the  asoured  within  bizty  days  after  tiieir  date, 
would  be  ZOfi  of  the  entirG  rrojaiim*     The  theory  cf  plaintiff 
upon  the  trial  was  thnt   th<*  policies  had  been  ornceled  by  the 
defendant  company,   and  that   therefore  it  vms  ontitlcd  to   the 
long  or  prorata  rate.     On  thia  basis  it  ^nn  found  that  the 
cerned  preaiuru  was  $19,  which  deducted  from  the  total  prcrniiHa, 
without  counting  the  cents,  loft  C-95  ao  the  unena^ned  preMiuii, 
to  Vi'hich  was  added  §4S,   the  rr*ount  of  plaintiffs  loss,  malcin.'j 
the  juGfrrric^nt  for  .^144 ♦     ^«e  cannot  ii^.Tce  with  t^'-iia  thsoi'y  of 
the  plaintiff,     Vfe  think  it  clear  from  tho  eviacnce  that  on 
JiUy  3rd  the  first  request  for  cancellation  was  rjude,  TOiiclx 
\ma  by  letter  of  that  date  s'roxr.  the  plaintiff  to  tho  defend- 
ant,  in  v;i..ich  plaintiff  returned  the  policies  P.nd  requested 
thoir  icuiaedirita  cancellation.     This  beinr;  eo,    defendant  was 
entitiffd  to  retain  tiie  carnod  preniuia  in  acoordftnce  v/Ith  the 
shtu't  rate  tablo,     I'hi^  "uould  raiovmt   to  30/»  of  the  pre.:iua 
or  v34,2();    deducting  this  froa  the  total  pre;3iu;a  leaves 
vVO.Cvi  as  the  correct  asiount  of  unearnod  prcuiura  duc»  frora 
defendant  to  plr,intiff,      AddSng  this  to  y49,   the  nmount  of 
plaintiff's  lotJB,  siaiCOQ  ^123,94  as  tho  correct   rjnount  T/hich. 
plaintiiff  is  entitlGd  to  recover.      If,   thcrcforo,   thcra  xa 
filed  in  thia   court  within  ton  days  froni  thia  date  a  reraittitur 
of  i;a3,,06,   th«  diffarenca  betvjQcn  the  proper  ?taount  and  ths 


judtTiCnt  in  the  trial  coiu't,   the  JudeJuc-nt  will  be  affirmed; 
otherwise  it  vrill  be  reversed  s-nd  tl*e  cause  remanded, 

AS'S'IillSD  UPCK  KBMITTI^^R;   otherwise 
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Ihle  is  a  Quit  upon  r  'beneficiary  certificate 
issued  to  Joseph  Orzel,  huabaad  of  the  plaintiff.     He  died 
February  P.&,   1914.     The  defense  was  that  the  insured  in 
his  ftppll cation  hnd  warranted  the  statement  to  be  true 
that  he  drank  only  two  glaeees  of  beer  per  day,  had  not 
"been  intoxicated  within  a  year,   and  was  temperate  in  hi« 
habits,  whereas   it  was  the  fact  that  he  was  addicted  to 
the  int0iBperate  and  exoeasive  use:  of  alcciholie  li^iuera; 
that  tJ'ie  benefit  certificate  provided  that  if  the  iaeured 
■became  or  waa   interapi^rata   in   tha  use  of  liquors  after  hia 
udmiaalon,    or  if  his  death  should  result  directly  or  in- 
directly froJB  the  intoinpsrate  use  of  Intoxicating  llquOTS 
the  c*?rtlfioate  sha^ild  become  void;    and  the  defendant  sought 
to  show  upon  the  trial  that  the  insured  wae   in  fact  intenqperat* 
in  his  use  of  liquors  after  his  adnisoion  and  that  his  deatii 
did  result  directly  or  indirectly  froa  the  intenperate  uso 
of  intoxicating  liquors. 

Upon  trial  before  a  jury  there  was  introduced 
evidanco  by  a  physician  that  he  had  examined  the  insured 
shortly  before  his  death  and  that  in  his  opinicm  he  died 
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belb  »H     .'t'll^ocAlQ   uK^   Ito   brutcfcit/if   ^XosttO  riqvaoL  o^  bavaal 
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te^irasi   Bii#   "il  y^atii   bobivoxq  Btmtil^ltTo   ^Xlanatf  aiii  ^ji<U 

alf{  -tOv+'tfl   ftiot^lX  tc   &<tt<  &n;r    n.t    ft^iri'^-qtrta^^nl   a*iw  «o  anuioatf 

-ni   no  ^lttoo^:lb  t£uco\  ttluodt  ri^iiofc   aiH  tl   to    .rtoXaaXalMi 
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Mir«ah  airf  »Ar(;t  bn«   noJtuDXatlui   aix(  tftttA   aioupiX  ta  aau  aid  ni 
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of  rlcolioIiRia.     There  wrb  also  tfjatimory  given  by  other 
iritnecBee  ivho  worked  with  the  innured  as  to  hlu  habits 
with  refercmce  to   intoxicntlon.     The  trial  court,  howeror, 
mlpd  that  such  eyidr»nce  wa«   Inconipetent,    on  grotuide  which 
are  not  mxda  clear,    and  directed  the  jury  to  return  a  verdict 
for  plaintiff  ojid  entered  judgment  on  the  rerdlet. 

J^ether  or  not   the  insured  had  violated  his  a^ee- 
laent  undf»r  his  beneficiary  certificate,    or  was  in  fact  in- 
tewporate  in  the  use  of  li^uore  and  had  died  dlreotly  or  in- 
directly as  a  result  thereof,   were  ciusstions  of  fact  whiflb 
the  Jury  shrjuld  have  been  alloived  to  pass  upon.      The  evidence 
offered  by  the  d«fenda«t  in  support  of   its   contention   on 
this  point  was  clearly  ooajjetont  and  should  have  been  admitted. 
If  dof andant  proved  the  facta  alleged  In  its  affidavit  of 
defense  th(?r9   einld  be  no  judgment  against  it. 

nonplaint  is  made  of  improper  remarks  by  the  court, 
but  on  (mother  trial   th^^p^e  are  not  likely  to  occur  again. 

^er  the  errors  above   indicated  the  Judgment  is 
reversed  fotA  the  eauae  remanded. 

RRV>?38ia3  ANB  REKAHMD. 


mii4iul  aid  nt   vs  f^itf^nl   tytit  rliiw  b^^icoRr  <ifAr  ••■nvntW 
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ERROR  TO  KUITICIPAL  UOURf 
/  j  OP  CHICAGO. 
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JjR.  fRSSIXSiNG  JU37IC1  licSURlLY 
DILIVIRED  TBB  OPINIOJI  03?  TiO:  COURT. 

/The  faets  and  questions  Involred  in  this  cast 
appear  in  Tolxme  192  Appellate  Court  reports  at  page  273, 
#ier«  ie  the  opinion  of  one  of  the  branches  of  this  court 
lAien  the  case  was  here  before.   It  went  to  the  Supreme 
Court  consolidated  with  Looney  ▼.  Oregon  Short  Line  Rail- 
road Company,  and  that  court  reversed  the  Judgment  of  the 
Appellate  Court  and  the  Municipal  Coxxrt  and  remanded  the 
oau8«.  See  271  111.,  page  53B.  Upon  the  second  trial  in 
the  Kunicipal  Court  the  jury  was  directed  to  bring  in  a 
verdict  in  favor  of  the  defendant,/  and  in  so  doing  the 
•ourt  was  following  what  was  said  in  the  Supreme  Court 
decision.  Plaintiff  has  brought  the  case  here  en  writ  of 
error, 

17e  are  of  the  opinion  that  the  decision  of  the 
lower  court  is  in  accord  with  the  opinion  of  the  Supreme 
Ooiurt,  and  regardless  of  our  own  judgment  in  the  matter  and 
of  decisions  in  other  feruoji,  we  must  hold  that  the  law  of 
this  case  has  been  settled  by  our  own  Supreme  Court  in 
this  jurisdiction.  Therefore  the  judgment  of  the  Muniolo 
pal  Court  is  affirmed, 

affSquced. 
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KK,    JUSTICE  KOLDOM  BiLLiVi^iili)  THI  OUSlUM  OF  TJUfi  COUliT. 


Thia  is  sm  action  of   the  first  claas  brought 
in  the  iuunicipal   Court  of  Ci«ic&go  l>y  f .    ^f.   Keid  cigRinBt 
Frederick   n,  iicKinn«y  upon  a  note  for  the   sum  of  ^2500, 
made  by  the  defendant,    dated  January  4,   1914,   payable 
sixty  days  aft«5r  date  to   tiie  or-,1er  of   the  feartln  Construe- 
tion  Co,,   with  Interest  at   aix  percftnt  per  annum  from  date. 
Thle  note  was  endorsed  and  delirered  by  the  payee   to   the 
order  of  plaintiff.     A  statement  of  claim  was  filed,    to- 
gether with  an  affidavit  of  plaintiff's  desaand,    in   which 
the  principal   of   the  note,   with   interest  according  to  its 
tenor,   was  claiaiftd  to  be  due  and  unpaid.  Defendant  inter- 

posed by  leave  of   court  an  a^^ended  stateaent  of   defentse,   an 
amended  affldarit  of  merits,    sundry  pleas  of   set  off,    i'.lso  a 
plea  denying  the  validity  of   the  assignment  of  the  note- 
Defendant  filed  with  his  njipearance  a  request   for  a   trial 
by  jury,     on  raotion  of  plaintiff  the  stateHient  and  pleas 
interposed  by  defendemt,   together  with  the  aiuended  affida- 
•vit  of  meritorious   defense,    «erc   atriojeen,   a  Jury  called  to 
asseos  dtirjaj-es  and  the  dcusages  of  plaintiff  assessed  at  the 
sum  of  |;2787.50,     l^otions  for  a  new  trial   and  in  arrest  of 
judj^ent  were   entered  and  denied,   a  Judf^.tnent  for  the  amount 
of  the  verdict  entered  and  this  appeal  prayed  and  perfected. 


n 


•essts  .  rs£ 


The  Bufflcionoy  uf  plaintiff's  atate&ient  of 
olalm  Has  not  challenged  in  ttie   trial  court.   In  neittier  of 
the  affidavits  of  nerlts  filed  by  defendant,  nor  in  emy   of 
the  plespse  of  set-off,  did  defendant  set  up  any  indebtedness 
due  to  hita  from  plaintiff.   A  set*off  to  the  asiount  of 
#1000  was  clnixoed  upon  a  note  made  by  one  A.  B«  Uartin.  also 
another  claim  of  set-off  a^^-ainst  A.  E.  it^artin  or  the  ifisiartin 
Construction  Comp«iny  for  an  amount  elfiimed  to  be  due  under 
an  agreeiaent  between  defendant  and  >\*  £.  Martin,  the  mnount 
of  which  was  unliquidated,  but  9>iioh  was  stated  in  the  atate- 
roent  of  set-off  ond  an  affidavit  aoeompanylng  it  to  be  #6000, 

We  think  it  clear  that  the  claims  of  defendant 
set  up  in  his  pleadings  and  affidavits  were  not  proper  to 
be  set  off  in  this  action  against  the  claim  of  plaintiff, 
nowhere  does  it  appear  tJuat  either  of  the  claijss  of  set-off 
arose  out  of  any  transaction  in  which  there  existed  any  con- 
tractual relationship  between  plaintiff  and  defendant,  nor 
any  eiatters  or  claims  between  them  upon  wnioh  an  independent 
action  could  have  been  maintained  by  defendant  against 
plaintiff.   The  affidavits  of  defense  interposed  failing  to 
state  facts  which  in  law  oonstitateo]  a  defense,  or  f^ots 
which  if  true  would  establish  a  valid  set-off  against  plain- 
tiff's clBim,  such  affidavits  were  properly  stricken  from 
the  record  on  the  motion  of  plaintiff,   Viihen  this  was  done  all 
the  statements  and  pleas  in  defense  and  of  aet-off  were  auto- 
laatically  eliminated. 

it  was  not  necessary  to  join  issue  on  the  pleas, 
as  in  the  itunicipal  Court  the  meritoriousness  of  the  defense 
is  tested  by  the  facts  set  up  in  the  affid^fVit  of  defense.   In 
other  words,  in  tiie  Municipal  Court  if  a  defendant  fails  to  set 
up  facts  in  hi  a  affidavit  of  u.eritorious  defense  wziich  if  true 
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in  fact    would  in  law  constitute  a  defense*    defendant's 
pleadinga,   whatever  they  cauy  be,   ar«  of  no  avail.     Aa  tHe 
affidavits  of  uefenoiant'a   several    defenses  set  up  no  facts 
constituting  either  a  defense   to  plaintiff's  action  or  a 
set-off.    the  order  to   strike  them  from  the  files  was  vith- 
out  error. 

lleas,  however  potent  they  amy  be  in  inter- 
posing  legal  defenses,   are  unavailing  in  the  iunioipal 
Cotirt  unless  facts  are  stated  in  an  affidavit  of  iseritori- 
ous  defense  which  in  law  constitute  a  defentse  to   the  action. 

Fiu'tiiermore,   the   set-off  claimed  is   in  violation 
ef  Bee.   12,   Chap.   9B,   E.   '^,,   which  lioiits  a  set-off  to   the 
oaount  of   the  plaintiff's  debt,   while  Ui&  set-off   in   the 
case  at  tar  largely  exceeded  that  araount.     j^'iyst  National 
£l^  £•   ^^ohff  A.  ^T^ft,m^J^^  165   ill.   App,   119,      moreover,    de- 
fendant 9oui.^ht    to   set  off  H  olalifj  for  unliquidated  damagies 
which,    it  wfts  held  In  ^ia^at^t}  v,*   Ho  Ran  a.   189  ibid  589,   can 
not  to©  uonffl.      Joyce  j;^uaibe|r  wo.   v.    Chiiin^o  Lumbigr  Co . ,   152 
ibid  347. 

Defendant  challenges  the  judgment  on  tiie  ground 
tiiat  it   exceeds  the  amount   st<'^ted  in  the  plaintiff's  iitate- 
ment  of  claim.     The  stateiisent  of   claim  we   think  Justified  the 
inclusion  of   interest  due  upon  the  note.      A  copy  of   the  note 
attached   to   the  statement  of   claim  is  laade  a  part  of   the 
statement  by  reference   thereto,      this  ims   sufficient   to  warrant 
the  inclusion  of   interest  in  the  verdict   '«nd  (judgment;   more- 
over defendant   stood  by  aa   the  verdict   '*s8  rendered  and  the 
Judgment   entered,    and  juade  no  objection  on   the  ground  that 
interest  could  not  be  included.     The  objection  cannot  be 
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availed  of  when  aado  in  inia  court  for  tne  fir»t  time.      Qmib  1  e 
X*  Union  iaclfio  H.   Go..   180   111,   App.   256. 

There  ia  no  reveraiTale   error  in   this  record,   and 
the  Judgment  of  the  Aunicipal  Court  is   therefore  affiriaed. 
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Al-I'BAL  FROM  SUPfBIOR  COURT 
Qf  COOK  COUHTY. 

2  I.A.  Itil 


MH,    JU3TICE  mUXM  BBLIVERBB  THl  Oi*lHIOK  OF  WiK  COUIiT, 


This  i9  an  appeal  froa  a  judgment  of  $7000  in  an 
aotioR  on  the  oaae  for  personal  injuries.  The  eauae  has  1»e«o 
twice  tried  before  a  Jury,  the  first  trial  resulting  in  a 
disagreement,  the  jud^ent  toefore  us  for  review  being  the 
result  of  the  verdict  rendered  upon  the  aeoond  trial. 

JDef endant  itrges  in  argument  two  grounds  for  re<- 
rersal,  but  in  the  ooneluaion  at  which  the  Court  has  arrived 
it  will  lis  neeesaary  to  consider  only  one,  via:  that  defend* 
ant  is  not  guilty  of  the  actionable  negligence  charged  against 
it* 

The  gravasten  of  the  charges  in  the  declaration 
is  negligence  in  the  running  and  operation  of  the  oar  and  in 
the  irunning  of  tlie  seusae  at  a  reckless  rate  of  speed* 

At  the  time  of  the  accident  Lillian  Trafelet  was 
under  the  age  of  eight  years. 

The  accident  in  which  plaintiff  suatained  the 
injuries  for  which  ooatpensation  is  sought  in  this  action  oc- 
curred August  2Q,  191^,  near  the  hour  of  four  o'clock  in  the 
afternoon.  The  facts  of  the  case  are  subiiitantially  that 
plaintiff,  with  a  companion  named  Alice  Croas,  being  on  In- 
diana avenue  in  Chicago,  on  the  west  side  of  the  street  about 
midway  between  Thirty-first  and  Thirty-second  streets,  started 


t  ■ 


itCM  •  re> 


-ii-i  .'.sui>v*.i-i'  si.xi.;.;H  ^Qitcu^  ,mn 


nJt  btxu  '>0S9j)l£yin  al 

turn  .^  9A 

•At  b'snlt  liaimiq  itei                               otiT 

fjuft  t-'  .n0tn»i^ 


to  oross  Indiana  av«nue  to  the  e&st.  At  the  southveat  oorner 
of  Thirty-first  street  a  building  vme  in  oourne  of  construc- 
tion, and  the  street  was  obstructed  for  about  ISO  feet  south 
ef  fhirty-first  street  with  building  Arterial  which  rcaohed 
nearly  to  the  south-bound  track*  and  meuy  pedestrians  for  soae 
time  previous  to  the  accident  crossed  Indiana  avenue  at  a 
point  south  of  these  obstructions, 

l-'Ialntiff  vtA»   struck  by  a  north-bound  oar  as  she 
and  her  eonapanion  suddenly  and  without  warning  ran  into  Xn* 
diana  avenue  at  the  point  above  laentionod,  while  the  offending 
oar  was  about  twenty  feet  south  of  the  point  from  ^hioh  she 
darted  from  the  sidewalk.  The  oar  was  running  at  an  ordinary 
and  not  an  excessive  rate  of  speed;  the  ^^totorman  unavaillngljr 
used  hie  best  efforts  to  avoid  colliding  with  plaintiff,  by 
throwing  off  the  power  and  setting  tlae  air  brake;  but  plain- 
tiff ran  into  the  west  side  of  the  oar  about  eight  fnet  to 
the  rear  of  the  front,  and  was  injured.   The  oar  stopped 
within  seventy-five  feet  north  of  the  point  where  plaintiff 
was  picked  up  after  the  impact  with  the  car.  \tlriile  plain- 
tiff's version  of  the  ocourrenoe  differs  in  some  naterial 
aspects  from  the  foregoing,  it  is  our  conclusion  from  the 
evidence  in  the  record  that  the  accident  occurred  as  above 
recited. 

The  evidence  does  not  establish  the  negligence 
charged  in  the  declaration  -  that  defendant  drove  its  car  at 
an  excessive  rate  of  speed  at  the  time  when  and  the  place 
where  the  accident  occurred  -  nor  can  we  find  froxs  the  evi- 
dence, taking  into  oonaideration  the  time  and  place  of  the 
accident  and  the  atmospheric  conditions,  the  day  being  clear, 
that  the  car  was  running  at  an  excessive  rate  of  speed.  The 
place  of  the  accident  was  not  &   place  at  wiiich  pedestrians 
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slriouXU  orooe;  it  wae  not  u   crossing  place  for  pstdesirians. 
But  eyen  w«r«  the  contrary  the  fact,  which  it  i»  not*  and 
•Ten  asBu/iiiug  that  the  jsiotoris&n  aav  the  plaintiff  at  the 
ffloisent  £)he  dsished  from  the  ciurb  of  the  sidewalk  to  cross  the 
street,  he  could  not,  in  the  exercise  of  extraordinary  oars 
iind  dili^;enoe,  have  stopped  the  car  in  tir&e  to  have  avoided 
the  accident,   X.  C.  H.  ii,   v.  Eicher.  a02  ill,  556,   From 
the  iaotori&an*s  point  of  view  the  accident  sms  unavoidable, 
regardless  of  the  speed  at  vhioh  the  oar  was  proceeding. 

The  verdiot  and  jud^ent  are  clearly  contrary 
to  the  probative  force  of  the  evidence.  The  obstructions 
in  the  street  occasioned  by  the  erection  of  n  building  did 
not  have  the  effect  of  changing  the  place  of  crossing  for 
pedestrians  from  the  crosswalk  to  tiie  middle  of  the  block 
nor  operate  to  lapoae  a  duty  upon  the  asrvauts  of  the  defend- 
ant to  anticipate  that  pedestrians  would  suddenly  cross  the 
street  in  the  middle  of  the  block  in  the  face  of  a  car  moving 
rapidly  toward  thea.   In  the  ciroujnstanoes  of  this  case  it 
inas  not  negligence  of  the  motorsian  not  to  sound  the  gong,  if 
the  contention  of  plaintiff  that  it  was  not  sounded  !»  the 
fact.   1^0  duty  rested  on  defendant  to  either  slacken  the 
•psed  of  the  oajr  or  sound  the  gong  in  the  laiddle  of  the 
block,  inhere  the  isotorman  had  no  reason  to  anticipate  th« 
presence  of  pedestrians  in  the  path  of  his  oar.  atill,  the 
preponderance  of  the  evidence  establishes  the  fact  that  the 
fflotorxaan,  as  soon  as  he  saw  plaintiff,  sounded  the  gong  and 
did  all  in  his  power  to  arrest  the  speed  of  the  oar  and  to 
avoid  the  accident,  and  that  of  all  the  witnesses  to  the  ac- 
cident he  was  the  first  to  see  the  plaintiff.  As  jsatter  of 
law  no  negligence  can  be  attributed  to  defendant  in  not 
sounding  the  gong  nor  arresting  the  speed  of  the  car  In  the 
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aiiddle  of  the  block.     Hack  v.   Ciuc3.<e9,  City  ny.   ^u, .   uW   xll, 

App,  656.   And  ^iiere,  as  here,  all  things  yoaaible  to  be 

dane  were  done  by  defendant  to   :wold  the  accident,    tiie  en- 

riaronment  of  the  parties  conaidered,    tnere  can  be  nu   liu- 

>jllity.     l?lleon  v,   Olilcaito  City  l^,  ^. ,   Vd'i  ibid  433. 

Tflfixat  was  said  in  i/avenporj^  X«   Cftl'Oiaet  etc.   Kj^, 

Co. .  general   nxiaiber  iil348,   not  yst  rep«3rted»   is  equsilly 

pertinent  to  thn  final  disposition  of  ti;i0  cuse*      lix  the 

Davenport  case  we  said: 

"Thia  Court  on  review  is  not  restrained,  as  the 
trial  dourt  is,  frota  determining  the  probatiTe  force  of  the 

evidence,  r.nd  v^hen  auch  evidence  in  its  judgiiient  fails  to 
sustain  the  recovery,  this  Court  juay  reverse  the  Judtsment 
v?itii  a  firitUnti  of  fact.  This  principle  is  fully  istated  xn 
Loettkey  v.  Chicago  City  Hy.  ££. .  150  111,  App.  69,  with 

citation  of  supporting  sutnority," 

for  the  reascna  above  given  and  oonfonain^^  to 
the  authority  of  the  i^avenport  case,  au:^ra.  and  aeny  other 
oases  supporting  tixo  dict^  there  found,  the  judi^aent  of  the 
SJuperior  Court  is  reveraed  with  a  finding  of  fact. 
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'ihit   Oourt  finds  aa  the  ultimate  f&ot  U^at  de- 
fendant is  not  proven  by  the  resord  to  lie  guilty  ol  any  of 
tbc  acts  of  negligence  charged  againat  it  in  plaintiff's 
declaration,  nor  any  oount  tJaer@of ,  nor  in  the  additional 
count  thereto  filed  lity  leave  of  eourt. 
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AlfBAL  FROM  THE  CIRCUIT 
CqpRT  OF  COOK  COUKTY. 
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KR,  JU37ICi;  HOIJDOM  OJSLIVEBM}  7KS  OPXSXOH  07  THS  COUHT. 


This  ia  an  appeal  from  a  judgment  of  $15G0  en- 
tered upon  tlie  Yerdlet  of  a  Jury  for  personal  injuries  sus- 
tained by  the  plaintiff  by  being  struck  by  the  autoisobile 
•f  defendant  driven  by  defendant's  servant, 

Ko  question  arises  upon  the  pleadings.  The 
eause  vent  to  the  jury  on  eight  eoonts  of  a  declaration  and 
a  plea  of  not  guilty.  These  several  counts  predicated  negli- 
g«noe  in  defendant,  in  that  the  autoisaobile  which  struck  de- 
fendant tms  negligently  operated*  that  defendant  was  negli- 
gent in  failing  to  employ  a  servant  with  sufficient  skill  to 
safely  operate  an  autoraobile,  in  failing  to  provide  reason- 
ably safe  appliances  for  controlling  and  stopping  the  auto- 
au»bile,  and  in  operating  the  saute  at  the  tiae  in  question 
above  the  speed  limit. 

The  evidence  establishes  that  plaintiff  at  the 
tiffle  of  the  accident  was  crossing  West  Sixty-ninth  street 
in  Chicago,  near  the  alley  between  i^erald  and  Union  ave- 
nues. Ue  was  in  pursuit  of  a  man  named  Klelnsehaidt  and 
was  hurrying  after  hlra  and  was  not  on  a  regular  crossing  at 
the  time  of  the  accident,  but  was  at  the  tiae  he  was  struck 
south  of  the  centre  of  ^iiixty-ninth  street,  and  to  strike  hia 
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the  autofflobll«,  whioh  «»•  proceeding  west,  was  negligently 
driven  upon  plaintiff  south  of  the  centre  of  the  street, 
without  any  apparent  cause  or  necessity .   It  would  almost 
9(Vm  that  a  spirit  of  recklessness  anianated  the  serYant  of 
defendant  in  driving  the  automohile  upon  defendant  so  far  out 
of  the  regular  path  of  vehicular  traffic.  There  was  no  con- 
gestion of  traffic  or  street  otistruotion  to  excuse  the  driv- 
ing of  the  automohile  so  far  out  of  its  ordinary  and  usual 
path.  It  is  said  I  howev^,  that  plaintiff  wa»  guilty  of 
aagligenoe  in  crossing  the  street  at  the  place  he  did.  but 
even  if  this  were  true,  it  was  not  such  negligence  that 
caused  the  accident,  for  plaintiff  had,  before  being  struck, 
escaped  fron  the  path  In  which  the  automobile  should  have 
been  driven.   fhe  accident  was  the  direct  result  of  the 
negligent  driving  of  the  automobile*  The  evidence  in  the 
record  warrants  the  verdict  and  sustains  the  Judgment, 
unless  errors  of  procedure  of  a  sufficiently  serioixs  nature 
to  call  for  a  reversal  intervene. 

Defendant  urges  in  argixment  as  reasons  for  re- 
versal, the  admission  of  irrelevant  and  injurious  testimony, 
the  refusal  of  the  trial  Judge  to  submit  the  three  special 
Interrogatories  proffered  by  defendant  to  the  Jury,  error  in 
giving  and  in  refusing  to  give  certain  instructions,  and  re- 
fusal of  the  trial  Judge  to  instruct  a  verdiot  for  defendant. 

There  are  some  questions  which  counsel  for  plain* 
tiff  should  not  have  asked,  but  the  ruling  of  the  court  on  ob- 
jection to  then,  prootptly  smde  by  defendant's  counsel,  was  a 
sufficient  curative.   In  view  of  the  evidence  and  the  amount 
of  the  verdict  we  cannot  say  that  defendant  was  prejudioed 
thereby.  Buch  errors  are  not  of  a  reversible  character. 
Kone  of  the  three  special  interrogatories  fulfilled  legal 
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requirement  in  toeing  single  and  direet  or  oe  relftting  to  an 
ultimate  or  controlling  f»ot  in  the  oese.   Th«y  were  prcjperly 
refused.   Ilj(,inp^„^  atjey^jt  Co.  t.  i^anp .  197  ill,  186. 

The  inetruotions  aust  be  teken  nnd  rend  at  a 
vAiole,  ead  when  ao  vieufed  are  in  every  w»y  euffici«nt  and 
correct  upon  every  lefsral  proposition  neeeeeery  for  the  jury 
to  consider  in  nrrilring  at  a  correct  conclusion  as  to  the 
lew  applicahle  to  the  faot9  in  eridence.   DefendRnt  does  not 
in  <irguj3jcnt  seriously  challenge  th<*  correotnese  of  the 
court's  rulings  upon  the  instructlone. 

the  request  for  a  directed  verdict  was  properly 
denied,   i^laintiff  mede  a  crs©  nfcich  presented  facts  coiling 
for  a  submieslon  of  the  case  to  the  Jury  for  Its  determina- 
tion* 

It  was,  under  the  pleadings,  competent  to  in- 
oulro  into  the  ehareoter  of  defendant's  servant  driving  the 
automohlle  at  the  time  of  the  accident,  pa   to  competency, 
reliahlllty  and  reput«tlon.  One  of  the  insues  Joined  was 
the  failure  of  defendant  to  employ  a  careful  and  skillful 
driver,  and  that  the  driver  was  alleged  to  "be  xmskllled 
and  a  careless  driver.     Defendant  cannot  be  heard 
to  complain  of  evldenoe  pertinent  to  the  issues  joined. 
Moreover,   evidence  of  care  and  eoaspeteney  of  the 
driver  is  competent  both  under  th«  clreuraBtanoee  of  and  the 
plcsdings  in  thio  onoe.   in  jjfejrrltt  v.  Ijnte/Tiatipnpl  Harv;eater 
Co. .  153  111.  App,  247,  pvit'ence  of  a  eln^le  not  of  negli- 
genoe  of  tiie  crane  isan  operating  the  orene  which  caused  the 
accident  in  that  oase  was  held  to  be  competent.    in  Ccjl- 
solidated  Coal  Ce»  v.  Senlger,  179  111.   370,   it  was 
held  that  the  Incompetency  of  an  engineer  night  be  shown 
otherwise  than  by  general  reputation,  and  In  that  case  it 
was  also  held  that  the  certificate  of  the  State  Board  of 
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Klne  Xxaainera  that  the  engineer  was  co^jipetent,  vas  not  oon« 
elutlTt,  Mid  that  eTilenoe  of  hie  Incompetency  djhorg  the 
certificate  was  admissible.    The  evidence  In  the  record 
etamps  both  the  cliaraoter  and  conduct  of  the  driver  of  de- 
fendant's automobile  as  reckless*  and  such  driver  to  be  an 
unfit  person  to  be  watrusted  to  drive  an  automobile*  which* 
when   improperly  inanaged,  is  an  instrument  of  danger  to  the 
life  and  limb  of  pedestrians  and  a  menace  tc  vehicular 
traffic. 

There  is  no  reversible  error  in  the  record* 
and  the  Judgment  of  the  Circuit  Court  is  affirised* 

AJVIRMED. 
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im.  JUSTICE  FoxjioK  mzirmm  mm  cpimoi!  c?  tkf.  cguht. 

This  la  as  undefond«d  app««l  In  viiiloh  plaintiff 
recoTerad  a  Judgneni  for  |1^»  aftar  remit titiir  upon  the 
fardiot  of  a  jury,  in  an  aotlen  of  traapaaa. 

Tiia  parties  ware  landlord  and  tanant,  and  tha 
action  growa  out  of  the  fa«t  that  plaintiff,  during  tha  term 
of  har  laaaa  and  on  May  21,  1911,  KOTOd  the  major  portion  of 
har  belongings  out  of  the  flat  which  ahe  occupied  aa  a  tan* 
ant  of  defendant,  leaving  therein  eoal,  wood,  aome  children* a 
playthinga,  some  Jewelry,  and  a  few  other  artielea  of  a  domes* 
tie  character*  ^e  retained  the  key  to  the  flat  and  the  next 
day  returned  for  what  was  left  of  her  property,  hut  could  net 
find  anytltiing  in  the  flat  except  the  coal  and  wood,  v^ioh  ahe 
aubaequently  obtained*  At  the  time  plaintiff  returned  to 
the  flat  defendant  waa  in  pt>u8eeaion,  making  rep&irs,  and 
utiktti  he  was  asked  for  the  property  which  plaintiff  could  not 
find,  defendant  retorted  that  he  had  thrown  it  into  the  alley* 
We  find  from  the  eridenc©  that  plaintiff  had  paid  rent  for  the 
flat  to  i^ay  £4,  1911,  that  ahe  had  not  surrendered  poaaeaaien 
on  May  21,  1911,  thnt  defendant,  without  any  legal  right,  took 
poBSeasion  of  the  flat  nnd   therefore  is  resconelble  to  plaia* 
tiff  in  an  action  of  treapaas  for  the  loaa  of  hor  property 
counted  upon  in  her  declaration,  the  loaa  of  vdiich  la  sustained 
hy  the  evidenee,  and  the  eauae  of  such  loas  la  by  saeh  eri* 
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d«ne«  «ttrlbutabl«  to  the  conduct  and  aotions  of  defendant, 

While  there  la  a  laok  of  harmony  in  the  evidenoe, 
«•  are  of  the  opinion  that  the  Jury  might  proptssrly  find  that 
defendant  urea  guilty  of  the  treapaea  charged  against  him  in 
the  declaration. 

Actual  daaaget  heing  proven ,  punitive  daau^es 
alao  were  asseaaable*  When  defendant,  without  plaintiff** 
consent,  entered  the  flat  which  he  had  rented  to  her  during 
the  term  for  which  plaintiff  had  paid  rent,  and  while  she  had 
the  key  unsurrendered  n,n6   was  still  in  the  actual  posseeaion 
of  the  flat,  auoh  entrance  into  it  waa  a  treapaas  for  tri3leh 
the  law  will  hold  defendant  liable  to  reepond  to  plaintiff  in 
aueh  aotual  and  alao  punitive  damages  h»  the  evidence  ahowa 
are  aaaeaeahle.  The  evidence  afflrsiatlvely  eatablisibes  that 
defendant  acted  mnlioiously  in  entering  the  flat  and  throw* 
Ing  the  property  of  plaintiff  into  the  alley,  and  the  Jury 
adght  BO  find,  aa  vc  are  convinced  tliey  did,  in  which  finding 
we  unheaitRting  concur. 

There  are  no  rcverelbl©  errors  in  the  rulinga  of 
the  court  upon  the  evidence  or  in  the  giving  or  refuaal  to 
give  inatruotiona  to  the  jury.  We  cannot  say  from  the  evi» 
dene«  that  because  the  court  sanctioned  a  remittitur  of  4100 
from  the  verdict,  the  aaaeasraent  of  the  dearagea  evidenced  any 
paaaion  or  prejudice  on  the  part  of  the  jury.  The  amount  of 
p^mitive  daaagea  to  be  awarded  ia,  in  the  firat  instanoa,  for 
the  Jury,  and  ^ere  auoh  are  properly  aaaeaoable  the  asaeaament 
will  not,  when  oade  within  the  bounda  of  reaaon,  be  diaturbed 
by  the  reviewln/5  oourt.   We  cannot  yay  thmt  the  aasessfflont  of 
punitive  dasagea  made  by  the  Jury  waa  exceaaive. 

The  Judgment  of  the  Superior  Court  doea  Justice 
between  the  partiea  and  ia  therefore  affirmed* 
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BAiiUKL  aiurCH  and  JACOB      )  ^ 

MR.  JUSTICB  HOUSOM  MLIVHIEJ)  TKK  OPIKIOK  0?  TKl:  COURT. 

¥hio  is  an  appeal  from  a  final  decree  antered 
in  a  cause  in  which  all  the  partiaa  to  this  appeal  vera 
before  the  court,  the  eontroTersy  InvolTlng  the  dissolu- 
tion of  a  partnership  between  Hartman  and  Gratoh,  an  rc« 
counting*  etc*   By  a  decretal  order  of  Mareh  U,   1915( 
4533.66  was  found  to  be  duci  fron  Hartraan  to  &ratoh. 
This  olstlm  was  assigned  by  Gratoh  to  Newman  and  in  the 
decree  appealed  from  that  assignment  was  decreed  to  be  null 
and  void. 

In  the  conclusion  at  which  we  have  arrived* 
a  further  atatei&ent  of  the  proceedings  in  the  trial  court 
is  unneoessary. 

the  deoree  recites  that  "this  cause*  ooiaing 
on  to  be  heard  upon  the  third  Castor's  report  of  ifrmtik 
£iiuBlin,  i^aater  in  Chancery .  to  whom  said  cause  was  re* 
f erred,  and  upon  all  throo  preceding  iaater's  reports 
and  upon  all  pleadings  filed  by  the  parties  hereto  and 
by  Jacob  fiewiBan." 

The  findings  of  fnct  in  the  deoree  support  the 
relief  decreed  by  it.  The  record  before  us  is  what  is  col- 
loquially termed  a  "praecipe  reoord**  and  it  fails  to  in- 
clude in  it  the  Master's  first  report.  The  decree  appealed 
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from  oomes  to  thla  court  vith  the  proaumpilon  of  its  verity 
and  correctness.  We  will  nesuuae,  as  the  Irv  requires  where 
eridence  which  the  deorce  recites  vas  httard  hes  been  cznitted 
frosB  the  record*  that  the  findings  in  the  decree  are  supported 
by  such  evidence.  If  there  is  a  lack  of  evidence  in  the  par- 
ticulars pointed  out,  we  will  assioie  that  it  lu  supplied  by 
the  evidence  contained  In  the  Master's  report  otaitted  from 
the  record,  which  report  was  before  the  Chancellor  by  whom 
the  decree  impugned  was  entered.  A  further  search  of  the 
record,  therefore,  by  this  court,  the  law  does  not  require, 
and  the  decree  appealed  from,  in  the  condition  of  the  record 
as  above  recited,  must  be  affirraed. 

Kotwithatandlng  the  foregoing,  we  i;mve  oonaidered 
the  vtbiole  record  before  us  and  from  It  we  are  firmly  of  the 
opinion  that  the  decree  of  ^'areh  2,  1915,  adjudicating  a  clala 
In  favor  of  Orateh  against  Bortraan  was,  0.9  to  that  claim, 
legally  annulled  on  the  proof  subsequently  adduced,  that  the 
assignment  to  Sewman  was  only  a.n  equitable  as^ignixtent,  sub* 
ject  to  the  further  order  of  the  court,  that  by  that  assign* 
fflent  Kewman  was  merely  subrogated  to  the  rlghta  of  Gratoh,  and 
shen  hl0  olaisi  tnts  annulled  the  rights  of  Kew:i3an  under  the 
assignfflent  terminated  auti^iatioally.   Yarnelj^,  v.  Brown,  170 
ill,  362;  Luecht  v.  t-earijoyi.  lOl  111,  App.  23(5 , 

Xhs  decree  of  the  Superior  Court  is  affirmed. 
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im,  JUSTICE  HOLJJOJI  DBLIVimKD  Till!;  0JIJ5I0H  OP  TM  COUIiT. 

l'l»intlff  brought  this  action  in  the  liunicipaJ. 
Court  againat  defendant  to  reooTer  cos»ni60ioas  at  the  rate 
of  five  per  eent  upon  the  enle  price  of  three  siaohines  eold 
\»y  defendant,  two  to  the  Brookljnn  Cooperifige  Cojrapany  and  one 
to  IteTle  &■   Davie,  the  ealee,  pXalatiff  eontenda,  having  been 
astde  on  infonoation  furnished  hy  hiss  to  appellant,  and  that 
the  rate  of  oonatiasion  claimed  vmn   agreed  upon  betveen  the 
parties •  On  a  trial  before  the  court  there  was  a  finding 
and  Jud0B«Bt  for  $865,  and  defendant  appenla. 

We  tliink  the  judgment  is  saanifestly  contrary  to 
the  probative  foroe  of  the  evidence,  and  therefore  cannot  be 
•uatained.   In  the  first  pXnoe,  plaintiff  relies  ux>on  the 
vitneaa  Kainier,  m   saleastan  of  defendant,  to  prove  his  claim. 
That  Rainier  had  any  authority  to  bind  defendant  to  pay 
plaintiff  the  ooamtiaaion  claimed  is  denied  by  defendant, 
and  the  evidence  of  Rainier  la  so  uncertain  and  indefinite 
in  so  many  important  particulars  as  to  saaJce  it  untrust- 
worthy and  insufficient  upon  which  to  rest  a  Judgment,  this 
is  SBiiphasised  by  the  action  of  the  trial  Judge  at  the  con- 
clusion of  all  the  evidence,  and  ^«n  both  parties  had  rested 
their  case,  in  recalling,  on  his  own  motion.  Rainier  to  the 
stand  for  further  examination  and  in  personally  conducting 
such  exacaination.     The  Judge  opens  the  exaainatien  of 
Bainler  with  the  following  prologue,  vis: 
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THE  COORT:   "You  know,  Kr.  BAlnier,  we  wiXl 
taAT«  to  ftot  a  groat  doal  on  ^adiat  your  toatimony  io  in  rol«- 
tion  to  this  transAOtion  in  regard  to  that  laaohlne  that  was 
•old  down  Uouth  thero,  that  waa  firat  sold  to  the  oompany 
that  failed  to  take  lt«*   Then  the  Judge  aaka  thla  wit- 
Qea8»  "Kow  you  made  the  agreement  with  thla  Buokoiaater  down 
there  in  regard  to  the  ooBtmiaaion  down  there,  didn't  you, 
lAiat  he  waa  to  get  for  the  aelling  of  that  aaohine?"  and 
Hainier  anawers,  "Yea,  not  at  thiit  time.  Hot  at  that  tliao 
I  didn't,  he  wasn't  there* **  The  Judge  again  aska  thla 
queationi   "When  did  you  make  itt"  and  Balnier  {uiswera: 
"It  ^ima  understood  at  that  tuae."  Thla  queatlon  followa 
by  the  Judge:   "Yea,   'iJell,  I  moan  now  after  the  sal©  fell 
down,  when  the  sale  fell  down  did  Buokmaater  have  anything 
to  do  with  Itt*  and  Bainier  anewera:   "ITo,  he  had  nothing 
to  do  with  it,  hut  Laing  RAd  IPreret  were  trying  for  the 
contraot,'* 

Theae  excerpta  are  illuatrative  of  the  atti- 
tude and  mind  of  the  trial  Judge  and  the  weakneaa  and  lask 
of  prohatlTe  foro*  of  the  teatlEony  of  plaintiff  e  «lti5«aa. 
Rainier.   Shaterer  hand  plaintiff  might  have  had  in  getting 
Laing  &  Preret  to  agree  to  hu)r  the  isaehine,  h«  had  nothing 
to  do  with  ita  aubsequent  aale  to  Inayia  &  DaTla,  to  whon,  it 
waa  ultimately  aold.   '^hat  Davia  k   Bavia  did  waa  to  bid  for 
and  obtain  the  oontraot  for  the  work  which  Laing  £  Freret 
had  oontraoted  for,  but  failed  to  do,  and  Davia  &   D&Tla, 
after  procuring  the  oontraot,  bought  frox&  defendant  the 
laaohine  whioh  they  needed  to  do  that  work, 

ilaintiff  has  not  sustained  his  claim  by  tixat 
prependeranee  of  the  evidence  ithioh  the  law  requires  as  a 
alne  qu^  non  to  hla  right  of  reooTory.  The  evidence  fail* 
to  prove  that  he  waa  the  efficient  cause  of  the  aale  of  the 
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two  maehlBM  to  the  Brooklyn  Coop«rit«;e  Company ,  or  that  ho 
hAd  any  hand  in  bringing  about  ouoh  sa].e  oven  in  a  ronu>to 
way,  or  t^mt  he  in  th«  firot  inatanoe  augg<:»9ted  to  defendant 
or  any  of  ita  employoes  the  name  of  tho  Cooporage  Goiapany  aa 
a  probable  eustomer.  On  the  oontreury,  the  proof  is  clear 
that  defendant  siade  the  oale  without  any  aasistanoe  from 
the  plaintiff.  The  questions  before  ua  are  all  of  faot, 
and  the  errora  of  the  oourt  in  Ita  rulings  upon  the  eridence 
have  no  weight  In  detenainlnf?  the  rights  of  the  parties. 

The  finding  of  th«»  oourt  should  have  been  for 
the  defendant,  therefors  the  ;Jud/?3aent  of  the  Superior  Court 
is  reversed  and  a  judgment  entered  in  this  court  of  nijL 
oanlg^^  and  for  ooats,  to  bo  tftxed  against  the  plaintiff 
l>eth  hers  and  in  the  trial  court. 
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ISH.  JliaTICK  HGUX^K  laSilVKREB  THE  03?IKIC1S  OF  TilE  COUET, 

Complainant  toy  aer  bill  »««^»  to  liave  deorsed 
to  her  as  her  own  property  two  shares  of  atoek  in  ^-^itx  & 
Qtmpnny,   a  corporation,  and  on«  ohar*  of  tho  i^eopXeo  3ao 
llRht  fk   Coke  Comiiany'  atook,  each  b^ing  of  th«  par  vaiuo  of 
^100  and  mad«  out  in  the  nane  of  the  dofendant,  Boae  Alioe 
fiolan;  eomplainant  also  thereby  sought  an  aooounting  againat 
defendant  Ijolan  for  jesoney  expended  in  the  purohaae  of  jewelsry* 
-vearlng  apparel*  eash  advanced*  theatre  tickets  puroaaaed* 
lunoheona  bought,  etc..  and  whloh  Goaiplalnant  iteflsizes  in 
her  bill  at  the  sua  of  $6QSi» 

The  financial  transaotiont  here  In  dispute,  as 

a^ove  recited,  occurred  durinjc  the  years  1912,  1813  and 

1914.  The  parties  to  this  oontroTersy  are  an  old  and  a  youac 

ifoaian,  both  apinatere.   They  became  acquainted  in  December, 

1909,  and  complninant  claims  that  in  Septeraber,  1911,  she 

and  defendant  Kolan  entered  into  an  oral  agreement  in  sub* 

otanoe  «•  follows t 

"That  said  complainant  would  will,  deviae  and 
bequeath  all  of  her  estate  to  the  said  defendant  i«olan  and 
also  provide  for  th?  aaid  defendant  ^olan  during  the  life- 
time of  isaid  ooasplainrtnt,  upon  oonui^ion  that  aaid  aufend- 
ant  llelan,  if  requested  by  cof^ipiainont,  would  protect,  care 
for,  and  provide  for  tne  ooaifort  of  complsin&nt  during  her 
declining  yvarsj  thi^t  should  defendant  Solan  aarry,  either 
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before  or  after  tbe  death  of  complainant,  or  in  the  event  of 
the  death  of  aald  JUelan  before  the  death  of  complainant 
after  the  defendant  Holan  had  made  her  hone  with  Uie  com- 
plainant, then  all  of  the  complainaDt's  estate  should,  in 
that  event,  go  to  the  sister  of  naid  defendant  Ivolan,  one 
Catherine  L,  Solan,  upon  the  aame  terms  and  oondltiont  aa 
should  arise  in  the  erent  that  said  defendant  Rose  Alice 
KolajQ  should  have  survived  complainant  and  remained  un- 
married; that  should  the  defendant  Ko&e  Alice  Bolaa  re- 
eeive  the  estate  of  the  complainant  after  her  death,  or  in 
the  event  that  aaid  estate  should  go  to  Catherine  L.  Kolan, 
sister  of  said  defendant  Koce  Alice  ^olan,  then  that  portion 
of  the  estate  of  oosiplainant  which  might  be  derived  directly 
or  indirectly  from  either  of  the  parents  of  oosiplainant,  but 
nothing  more,  should  be  deviaed  and  bequeathed  by  the  com- 
plainant to  the  lawful  issue,  if  any,  of  complainant's 
brother,  John  Kenry  Akin;  that  whether  coffiplainant'a  es- 
tate should  go  to  the  defendant  Boee  Alice  Bolan  or  Catherin 
L,  Solan,  in  either  case  the  beneficiary  should  pay  or  cause 
to  be  paid  to  oomploinant's  brother  John  Henry  Akin,  should 
he  be  in  need  of  assistance  and  unmarried,  moneys  from  time 
to  time  not  to  exceed  the  income  at  the  rate  of  5  per  cent, 
per  annum  on  the  principal  sum  of  |i3,5C0;  that  should  the  de« 
fendant  Rose  Alice  tiolan  marry  aft«^  the  deatk  of  her  sis- 
ter (Catherine  L.  Holaa)  then  the  residue  of  complainant's 
•state  eliould  go  to  the  other  sisters  of  the  defendant  Kose 
Alice  .Wolan  wiio  survived  her,  provided,  however,  Uiat  if 
tile  said  defendant  Kose  Alice  holan  should  after  such  mar- 
riage at  any  time  bo  in  need  she  should  be  given  assistance 
out  of  the  income  of  said  estate  by  her  sister  or  sister* 
taking  the  saffie" ; 

that  in  pursuance  of  such  agreement  complainant  made  wad 
executed  her  will  in  conformity  therewith;  that  about  Janu- 
ary, 1915,  defendant  Holan  refused  to  carry  out  the  terms 
of  the  a{«:reement  and  she  quit  living  with  complainant;  that 
thereupon  cojKpl^^.inejnt  demanded  that  defendant  !^olan  account 
for  moneys  advanced  and  that  she  endorse  and  deliver  to  com- 
plainant the  two  tthes  of  ^wift  &  Company  stock  and  the  one 
^are  of  Gas  company  stock,  which  she  had  obtained  in  virtue 
of  the  said  agreetnent  and  in  the  faith  that  she  would  perfoaoi 
it  on  her  part.   While  there  sue  many  other  averments  in 
the  bill,  the  foregoing  are  the  salient  ana  controlling  ones. 
The  defendant  ^olan  in  her  answer  denied  making 
the  agreement  as  alleged  by  complainant,  denied  that  money 
advances  were  made  by  complainant  to  her  under  such  an  agree- 
ment, avers  that  each  of  the  three  shares  of  stock  were  pre- 
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eented  to  h«r  by  eomplAinsurit  and  delivered  during  th«  years 
1912,  1915  find  1914  ae  roluntary  gifts;  that  oosaploinant 
has  the  custody  of  said  shares  of  stook  for  safe  Steeping 
in  her  safety  deposit  box  and  for  no  other  purpose,  and  that 
all  of  said  ehares  of  right  belong  to  defendant  Kolan. 

Upon  a  hearing  before  the  chancellor,  the  bill 
was  diSffliBBed  for  wsnt  of  equity,  and  complainant  in  an  en- 
deavor to  reverse  that  decree  prosecutes  this  appeal. 

The  record  presents  t«ro  questions  for  our  de« 
tewainntlon:   1st.   Is  the  agrecEient  with  defendant  jloloA, 
averred  by  plaintiff  in   her  bill  and  supported  by  her  teati- 
Sony,  if  enforceable,  provenV   2nd.   Are  the  stocks  and 
other  tilings  bought  by  complainant  and  delivered  to  defend- 
ant Nolan  voluntary  or  conditional.  giftsV 

?h<*  evidence  develops  the  fact  that  ooj>iplainant 
formed  a  etrong  attachment  for  defendant  Holaa;  tiiat  there 
were  t^-^entyyeRr^  of  disparity  in  their  ageoj  that  ooaplain- 
ant  tms  deeirous  of,  in  a  measure,  aionopolialng  the  affection 
and  attention  of  Klas  Solan;  that  during  the  existence  of  the 
friendship  eoraplainant  was  generous  and  kind  to  her;  that  ahs 
Buaide  presents  to  her  of  the  things  in  controversy;  that  she 
desired  to  retain  Mina   Nolan* s  affection  and  her  attentions 
and  wished  her  to  care  for  oomplainant  in  her  old  age, 

By  mutual  agreement  Hi 38  Kolan  and  her  faciily 
and  complainant  raoved  into  a  flat,  SZZ  iiontrose  Boulevard, 
en  Uay   1,1913,  and  there  abided  as  one  family  until  Haroh  5, 
1915,  when  ooaipjRinant,  by  request  of  l:ls9   Kolan,  left  the 
flat. 

That  the  friendship  was  strong;  while  it  lasted 
Is  fairly  inferrable  from  the  testimony.  That  it  was  severed 
in  bitterness  and  illfeellng  is  likewise  patent.  The  causs 
or  reason  for  such  differences  is  InaaateriBl  to  the  rights  of 
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th«  partia*  under  the  lav.  If  w«  siMuld  find  from  the  proof* 
that  mas  Holan  was  tkngrateful  «&d  hu.i   l9e«n  unkind  In  h.«r 
tr«ati£Qnt  of  oomplainftnt*  that  she  had  even  been  hcreh  with 
her*  u\xcii  finding  would  not  ataII  ae  a  factor  in  determining 
the  rights  of  the  parties  under  the  a^reexuent  olaiaied  by  the 
oooplainmit  to  exist  between  then,  the  only  rritnesaes  to 
this  alleged  agreemwit  are  the  parties  to  it,  one  of  ishea 
affixms  and  the  other  denies.  The  learned  Ctoncellor  saw 
the  witnesses  and  observed  their  uuinner  upon  the  witness 
stand.  Their  bias,  their  pre^udloes,  their  good  or  evil 
t«Bper«  if>  any  existed,  were  made  manifest  upon  the  hear* 
ine,  and  the  OhanceXIor  was  froie  tlxQse  advantages  -  not 
posaeeaed  by  us  •  the  better  able  to  Judge  of  the  veracity 
•r  laok  of  it  of  the  two  witnesses  and  the  veight  to  be  ao* 
corded  their  testij&ony.  Under  such  clrcuitiatences,  imless 
the  finding  of  the  Chancellor  is  macif eotly  contrary  to  tJie 
probative  force  of  the  evidence,  we  ore  not  perrdttcd  ts 
disturb  it. 

A   careful  examin^ition  of  the  testijciony,  however, 
convinces  this  court  that  ooaajplalnant  has  failed  to  establish 
by  a  preponderance  of  the  evidence  the  agreement  contended 
for  by  her,  This  elenentary  principle  cannot  be  dispensed 
vith  inaa  court  of  equity.  Furthermore,  we  are  inclined  to 
the  opinion  that  the  eirouiastancea  and  environment  of  the 
parties  as  aeveloped  by  tho  testijuouy  tend  to  dldoredit  the 
alleged  acceptance  of  the  agrewaent  as  claimed  and  outlined 
by  coi&plainant  in  her  bill  and  in  her  testimony.  We  there- 
fore fiad  that  complainant  has  failed  to  establish  the 
agreement  which  she  seeks  to  enforce  against  Miss  Kolan  la 
this  litigatioB  by  that  quantum  of  proof  vhich  the  law  re* 
fuires  as  a  rs(|ulsite  to  a  right  of  recovery. 
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Th9  tLgTevmimt  oontendod  for  not  hnvlog  bfttn 
provent  the  Bhar«a  of  atook  and  other  property  acqxiired  by 
Itlsa  Kolan  tlirougli  the  generosity  of  coiziplaiQacit  tharefore 
bear  no  relation  to  it,  and  the  question  now  to  be  decided 
ISt  vdiether  or  not  the  atooke  arid  property  30  beato'/red  wore 
voluntary  gif ta  or  made  with  an  underotanding  that  they  or 
any  of  thea  should  be  returned  upon  the  election  or  demand 
of  coiiiplalnant. 

^hftt  the  exp&otation  of  coiaplainant  vsrae  at  the 
time  the  several  gifta  were  made  is  of  no  oontrollina  force 
unle»6  sone  express  agreesicnt  or  uiiderstaoding;  regarding 
the  ittatter  wae  made,     the  oooaeion  of  the  8eT«ral  £i,lfts  ap* 
p^ars  froffl  the  testia-ony  of  both  the  costeetante,   and  we 
think  8uch  testi^oriy  is  soluble  only  upon  the  theory  that 
they  *'ere  voliuitai-y  gifta,  juade  on  occasions  and  urcSer  clr* 
ouoistanoee  wl^ioh  fttamp  than  all  as  voluntary  gifts.     Weighing 
the  evidence  and  all   the  queatione  in  tliis  record,   we  cannot 
lotie  iE»i^ht   of   U'i@  fact  that  oomplainant  was  a  lleenaed  prao^l- 
tiont>r  of  the-  law,   a  «ro>Xian  ef   wide  txperience  in  bueinees  and 
legal  jjiattere,  and  therefrom  it  m&y  be  si&3\au(&&  that  she  xBuet 
kave  known  and  realized  that  a  writixig  to  evidence  an  agree- 
ment of   the  oharaoter  of  tho  one  asserted  by  her  vrlth  ki»» 
Solan,    which  vmit  to  obntinuc,  r.e   uhe  olsijauB,   not  only  during 
her  life  but  to  be  perforuod  in  part  after  her  d«ath,  was  a 
legal  necosflity.      It  /CMiy  llkewiee  be  preeumud  that   she  tnust 
have  known  ae  a  matter  of  law  that  when  the  several  shares  of 
stock  were  taken  in  the  name  of  lise  Nolan  and  delivered  to 
her,   they  thereby  beoajsie  Miss  Bolan*s  absolute  property.      The 
other  property  involved  was  given  on  gala  ocoaisiona,   such  as 
suj&ffier  vacations,  Ghristjiiuas  hcliuays,    etc.,   and  >ve  will  assumo 
that  she  farther  knew  as  a  matter  of  law  that  if  the  shares  of 
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•took  were  dtlivertd  to  her  aJUDply  for  ante  keeping,   but  not 
with  the  intention  of  pajising  the  titl©,    then  «n  endoreecient 
Of  th«  certificate  \>y  if.iae  Kolnn,   either  in  blank  oap  to  oom- 
plainrvnt's  order,   -ffaa  neoeesary  to  pase   the  title  to   euch 
•took. 

Tlie  decree  of   the  Circuit  Court  disnisoing  oom- 
pXainnnt's  bill  being  right   is  affirmed. 
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m,   JUJYICE  H0L30to  I3EX.IVKP.KD  THl  Oi^IHIOH  OF  TEE  COURT, 

In  an  action  for  personal  injuries  i)laintiff 
had  Judgment  up<»n  ths  vordiot  of  ft  jury  againat  defendant 
for  $4000,  and  defendant  bringa  the  record  hero  for  ra* 
Tiaw  an  appeal. 

By  hie  one  count  declaration  plaintiff  cEaiJBS 
that  while  he  wae  a  paseenger  on  defendant's  oar  on  halated 
etreet  he  indicated  hie  intention  of  alighting  at  Galcdala 
avenue;  that  the  oar  was  brought  to   a  standstill  and  that 
as  he  was  about  to  step  from  the  oar  to  the  roadimy  ths 
oar  ^m.B   started  with  a  sudden  and  violent  jerk,  aa  a  result 
of  vhieh  jerk  he  was  thrown  with  great  force  and  violence 
to  and  upon  the  ground  and  greatly  injured.  To  this  one 
count  declaration  defendant  interposed  a  plea  of  the  gen- 
eral issue. 

The  declaration  all@gQd  Oakdale  nvenue  as  the 
place  of  the  occurrence  of  the  accident,  Wind   subsequently 
the  declaration  was  amended  by  utrUcing  out  Oakdale  avenue 
and  inserting  Wriglitwood  avenue  in  its  stead.  To  the  dec- 
laration as  thus  attended  defendant  again  pleaded  the  general 
issue.  Defendant  assigns  and  argues  five  errors  with 
reasons  for  reversal,  but  in  the  conclusion  at  which  we 
have  arrived  one  of  them  only  is  Material  to  our  decision, 
vis:   that  the  verdict  and  judgment  are  against  the  weight 
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of  the  oTidenoe  on  the  question  of  defendant's  lialalllty. 
The  eridenoe  b'flng;  in  inoztrioable  oonfllct  as  to  the 
manner  of  the  oocurrenoe  of  the  accident,  and  the  oredi- 
blllty  of  the  witneosee  being  a  strong  factor  In  the  solu- 
tion of  the  questions  thus  In  dispute,  it  b6>oe:Rie  in  the 
first  instance  the  province  of  the  Jury  to  reconcile,  if 
possible,  such  evidence,  and  therefrom  to  determine  the 
facts.  While  the  trial  court  had  no  power  to  weigJi  waA 
decide  as  to  tiie  preponderance  in  the  oonflict  of  evi* 
dence,  this  court  is  not  so  cirouiascribed  in  its  powers  to 
deter::ilne  questions  of  faet.  Where  it  is  patent  t^iat  the 
verdict  of  the  Jury  is  manifestly  contrary  to  the  prepond- 
erating force  of  the  evidence,  it  is  incumbent  upon  this 
oourt  to  r«verte  with  its  findings  of  fact,  Lpettker  v. 
CJJica££  Cit£  Bjr.  Co..  150  111.  App.  69. 

FroE  a  careful  review  of  the  evidence  we 
find  the  ultimate  facts  as  follows: 

That  plaintiff  oonduoted  a.   grocery  and  aleo 
taught  Hebrew;  that  on  yebruary  18,  1913,  plaintiff  boarded 
a  northbound  Knlsted  street  car  of  defendant  with  the  in- 
tention of  alighting  at  'STrlghtvrood  avenue  to  go  to  a  place 
in  that  vicinity  to  give  a  lesson  in  Hebrew;  that  plain- 
tiff did  not  make  lcno«rn  nis  intention  of  leaving  the  car 
at  Wriifrhtwood  avenue,  but  that  after  the  oar  had  proceeded 
several  hunfired  feet  north  of  iSfriehtwood  avenue  he  suddenly 
and  hurriedly  nade  his  way  to  the  back  platform,  viiile  the 
oar  was  still  moving  at  a  moderate  speed  and,  in  disregard 
of  the  warning  of  the  conductor  to  wait  until  the  oar  came  to 
a  stop,  the  conductor  having  in  the  meantioje  signaled  the 
oar  to  stop.  Jumped  from  the  running  board  while  the  oar 
was  in  motion  and  was  seriously  injured.   The  car  was  im- 
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nediately  ttoppftd  and  baok^d  to  the  plaoe  mere  plaintiff 
was  lyini;  unconaoious.  He  «ae  then  put  upon  the  car  plat* 
form  and  the  oar  vm»   backed  to  a  point  near  Wrightwood  ave> 
nue  opposite  Lehiaan'e  drugstore  on  the  east  side  of  Kalsted 
street,  about  fifty  feet  north  of  Wrightwood  avenue.  1  Iain- 
tiff  waa  taken  from  the  ear  into  the  drugstore  in  an  uncon- 
seious  condition  and  <»;iTen  sone  first  aid  treatment;  an  aabu- 
laaee  was  oeO-led  and  he  was  taken  to  the  Alexian  Brothers 
hospital,  where  he  res^alned  until  March  3,  191S.  Ilaintiff 
vms  unconscious  for  &eme   tiaic  following;  tXie   accident. 

defendant  produced  six  witnesses  who&e  ver- 
sions of  the  occurrence  are  in  harmony  with  the  facta  as 
irilove  recited.  The  conductor,  «mo  was  an  t-.y^  witness  to 
the  accident,  died  before  the  trial;  but  a  polioe&an  who 
vas  on  a  oar  following  th«  one  froxa  which  plcUntiff  fell, 
testified  that  he  saw  the  accident,  and  that  plaintiff 
stepped  off  the  car  and  fell  to  the  ground  while  the  oar 
was  in  tuotion. 

JlRintiff ,  to  substantiate  his  version  of 
the  accident,  which  was  that  the  car  stopped  while  he  was 
in  the  act  of  stepping  froa  it  and  that  it  started  with  a 
sudden  jerk,  causing  him  to  fall  to  the  ground  and  injur- 
iBR  hlB  severely,  produced  three  witnesses  -  Carnow, 
Cohen,  ii>nd  Bust,  the  evidence  of  these  witnesses  is  of 
such  a  character  tii'iat  it  irupresses  us  in  eaoh  instance 
as  bein£  largely  fabricated.  They  all  testified  that  they 
were  in  the  vicinity  of  the  aacident  at  the  time  it  happened. 
Sene  of  then  took  part  in  lainlotering  to  plaintiff  in  any 
tmgr  nor  in  taking  him  to  the  hospital;  and  as  plaintiff  was 
unconscious  there  could  be  no  ooiassunication  between  any  of 
thooo  witnesses  and  himself.  It  does  not  appear  that  any 


•froSTTi 


•t«irfirtt<»    ««iX» 


Hi 


•AMlIdO 


0  aoJt«i£V  I' 


lo 


^|»»rf««mi 


one  of  plaintiff* e  wltneS9«t  gavt  hln  name  to  th«  oonductor 
ttf  the  car  or  to  amy  polios  officer,   of  wiiicii  there  wore 
seTeral  present,   between  the  time  of  the  accident  an4  the 
taking  of  plaintiff  In  an  atcbulance  to  tee  Alexlan  Brothers 
Hoepital,     The  circuit igtHnces  detailed  >jy  tte^ee  wltneasea  ae 
to  how  th<9y  O'liTse  to  know  of  the  suit  and  as  to   their  being 
naterlal  wltneeeee  for  the  plaintiff,  Ti?«re  at  least  novel, 
if  reraoloua, 

Cohen  testified  that  h«  walked  with  a  friend 
na»ed  Israel   ono  aunday  to   Uie  Alexlan  Brothers  Hospital* 
iDnrrlng  vhloh  faet  Cohen  knew  nothing  about  Israel.     Hor 
did  Cohen  know  anything  ahout  plaintiff  heing  In  the  Alex- 
Inn  Brothers  Bospital   at  that   time,   but  hs  testified  that 
on  enterlnfT  the  hoepital  ^flth  Israel  he  heard  three  woiaen 
talking  Jatiah  together  ahoat  thR  accident .     vne  of  thesa 
«03nen  was  the  wife  of  r^laintlff .     The  oocurrenoes  ^aontloned 
must  necessarily  have  been  while  pl4%lntlff  ^as  in  the  hoe* 
pital,   which  he  left  Uaroh  3,   1913,   yet  Uohen  never  saw 
plaintiff  at  the  hospital  nor  anytvhere  else  until   two  weeks 
before  the  cnae  mia   tried,   nor  ^lid  he  raakft  any  effort  to  set 
plaintiff  at  the  hospital, or  elsewhere.     His  testiniony  as 
to   every  taaterlal  fact  ^ms  shifty  and  evasive. 

Carnow,  while  olaiming  to  be  at  the  scene  of 
the  aoeldent,  made  no  inquiry  to  aaoertain  ^ho  plaintiff 
vms,    nnd  h«!   sHve   that   the  first  knowledgo  he  had  of  plain- 
tiff's Identity  witn  the  accident  was  gained  from  an  ao- 
count  of  it  whloh  he  read  in  the  "Jewish  Courier,*     Si-tteen 
or  seventeen  days  after  the  aoeldent  he  went  to  see  plain- 
tiff, but  while  he  gave  him  his  address  he  never  saw  plain- 
tiff fr(»fl  that   tlise  until  a  short  tlae  before  the  trial.      It 
taxes  oredulity  soaewliat  to  repose  much  oonfldenoe  in  this 
•tory. 


•J  >ai,u»»   to   ,l»ol : 


in 

WA*    1«V- ..,.,        ... 


a3(*0»    OW^    /JJn.     ?n  .fw    aT'^iirvri..    -rot!    /«;fii«r)j.'  .        ItltttlnSq 


.-rvlTtiO'  ;i 

•alii  »▼«!  »fl  rXtriw  iu4t  ,Vilt 


Euat  disoredite  hlaself  by  the  utter  improbability 
of  hie  atntement  of  what  ocourr«d  between  hlaself  and  plain-> 
tiff  at  the  tiA«  of  the  accident.  He  <iaya  txitit  he  saw  plain- 
tiff twice,  once  on  the  day  of  the  acoiaent  at  the  drug  store 
and  the  second  time  in  the  court  roea  on   the  day  he  testi- 
fied at  the  trial,  I^laintiff  waa  indisputably  unconscious 
i^ile  at  the  drug  store,  yet  Hust  said  that  he  was  being 
asked  questions  as  to  hoi?  he  was  hurt;  that  while  he  (Bust) 
didn*t  speak  to  anybody  in  the  drug  store,  he  left  his  card 
with  pl^^intiff ,  stuck  it  rlpht  in  hie  pocket;  that  plain- 
tiff was  seated  in  a  chair  ^hen  he  did  this  »nd  hia  eyes 
were  open;  that  he  was  looking  at  Ruat  end  appeared  to 
tmderstand  what  he  did*   The  testimony  of  this  vritnsas  ii&- 
preeses  us  as  being  an  invention,  pure  and  simple.   It  was 
a  onse  oi'  the  witness  drawin^r  for  iila  fncta  upon  his  imagi- 
nation and  not  on  his  reoolleotlon. 

It  is  olear  that  plaintiff  felled  to  prove  his 
ease  by  any  creditable  or  belieyeable  evidence. 

The  Judgment  is  clearly  against  the  preponder- 
ance of  the  evidence,  and  it  therefore  baoomes  our  duty  to 
reverse  the  judgment  of  the  Circuit  Court*  with  a  finding 
•f  fact,  Davenpoyjfei  v.  Oalmapti;  ^   Chicnfo  By.  Co. ,  Gen.  Ko, 
21346,  opinion  not  yet  published, 

wiru  ?inDim  of  vac^. 


•  7w  '  .'isiixcijr  '   no  •ecc    ,i*t»i 

sai&tf  esw  9il  i%d3  btmm  j^ufl  ^w^c   iviuJ«  %y-^if  uiu    j^  >iliji» 


t£' 


C  *      >■■■■,  -r  p 


iJO»rnt    ^^!^  nui 


>rm40Tsbcui 


•  eontt  i  V8   »XdB9v 


iiA  no  Jon  ^rw  ire^tan 

,ssn*bi\  .{14 


a%aMfl:v3H 


4tta   -  22464  PIHIJIWC   C:?    PACT. 

The  court  finds   tiiat  6.et(it:dB.m  xb  not  guilty 
of  Rny  of   the  actti  of  rifigXii>'4^nce  criarged  against   i,t  in 
plaintiff's  deolaration. 


/A'i 


44«  «  l«84i 


J^MH 


enxcMO. 


202  I.A.  168 


jfli.  i'Eesexxiise  awtic^  QHimmm  4«uv«^«i  th« 

intrtttMuswr  for  ftfi»ft3.l«»i»i*s  ^rop«rt/«     fh«  aa,»o  wasi  tri^ 
l»«for«  th*  oourt  wittiout  o.  4«uf3r«  «u%a  «t  Jiid,ffa«at  was  oatej^i^ 
in  favor  of   Ui^o  appoXXftoo  for  |3JI9|.»S7* 

thm  oidj  ^4MitioR  for  our  ooA8&«i«ro%io'tt  ia  ^isthor 

ootart* 

A|»y»«ll««»  mtr<gf  roffuliurly  Xiooiiood  ronJL  ootftt# 
l»rok«r«»  thdlr  of  flow  ^ei.»e  loo&tod  &%  79%h  »:aA  mi»%f^^ 
•trootOt  <Shio«i;o,  on  %}i#  proi>orty  liav<3tXv«i!4  la  Vai»  oaot^ 
i^tth  waft  ow»o(i  b^'  ai^pcuxtt*     As^poXlantt  Xistofi  Vfx^  proportgr 
for  ottXo  vXili  ftppoXloos  for  #!^5«0i::€  04>ji9L»  a^  «jp'0«d  to  |«ar 
Uko  r^VKuXsur  oomiooXoa  of  %vm  smA  <»n««>taftXf  p«ro<mt*     On  ov 
lAwvii  Madr  ?•  X9XX,  a  i^.  Qoodmon.  «^l»e  ftftorwards  purohftftoA 
tlM  9rojP4irtjr  from  Ai»j^:iolXftat,  •««  «^poXloo»*  algno  en  U)0 
IHToporty  «x)4  aalXM  &%  taolr  effieo  ia  ref«r«iso«  to  iifur<AtftO* 
ing  tlio  S(tM«*     A^poXXooo  lE*>i.vo  kLn  tiio  ctetailo,  th«  prioe« 
«wl  to«  Ofuao  imam  of  th«  oimor«     firoeAMMl  o«i4((|««t«4  trading 
oortttin  roaX  oototo  o«iio<i  by  ittiw  for  th«  proporty  and  Xof t  a 


/ 


Go         i^  0 ;;: 

f^.i    '■  if^viitfb  st3t?-s>'>m  3E:rrai;t  mt>:.i''iiim  *^ 

XftJC  : 


ammwmvAxm  of  tli«>  ntnim  with  a&vmXl«ii»  fth«iristf  l\ia  naa*  m» 
pvm»»*    ihortiy  Aftevwurdji,  «:p0»*il«HMi*  rtfyr^wontatii"*  buW 

»lttMl  auu4niMjiii*ii  iixop'-^eltion  to  m^pmlXant,  tola  i'lim  ttaa 
flUUMi  of  thot  pro»]j^«atiir«  oustooMr  axui  Bh«v«4  hiu  th«  ya^^v* 
Imt  «|ip«llai)t  3r«iffuo«4  to  «itt«ir'tAt»  tJs«  pyopeftitloa,  «tai^ 
lag  tJtot  fa4R  wimtM  Qa»)3,  anu  iwit  tiwitt  for  tMis  pro^Art^r* 
AfttnmurAii  «^p«llee  r«|ii<»rtft4  1iJ%i»  to  Ooo^sumb  who  ftu^is«et«4 

tt9iM»12.iM)ii  oould  diepoiMi  of  hiii  ^r«i^«rt|r#    ^ixnllttoa  ooiv* 
tinuiid  in  tlt^sir  tifferttt  t<}  soil  the  pvo^vty  %&  <HMKliaa&» 

p]r«Q«r«4  j»3M»».i»tt«ttiTtt  te»«it«  t^s  d  9ap»|i«»e4  I»iall4liig  u> 

•d  to  wRJic*  a  si&]i«  of  tlio  proporty  to  otiwr  ^ariioo,  1»ttt 
v»ro  tts»"i>^iis  to  4e  oo*     Stofotiaticino  weare  oarx-i^il  on  witk 
0«o4iKm  wsttil  tih0\^%  ligr  l&tlu     lotlii»g  ^lU'th^r  a.iiipoiiuro  to 
iMVO  \>«am  iXonn  imtil  al»out  ^uao  IStlit  tbr-eo  4^0  1»«foro  tho 
o«lo  of  th&  psr^petty,  '^^•n  appoXJLOoo*  ropreoontsbtlvo  tcio* 
fihoitodi  aooOjtfiuA'o  off  1^0  emd.  taUe«f4  to  iho  laitor^o  1s;roth«y 
oonoomiag  thir  eolo  of  U%«  propojrty*     4)»@ut  Juno  15th* 
Aibori  Im  Stnutoo,  tmetl^tsr  rool  ootato  baro'kor«  tol4  Mr.  Qroo«« 
ono  of  hio  »j»]L0Oia«a,  that  3oo4laitii.  «R»o  iiit>»rofit«»d  in  i>ur^uuN> 
inisi  AiE»poXX^K»t*o  proiiortjra  Ki^^  41root«Ml  0ro»«  to  got  wXX  of 
tho  fttoto  f  roa  oppollont,  oid  <fe  )m  #44 •  o&4  oia  ^fimo  %9tht 
@rooo  oulmittod  ojr  of  tor  of  #Q3006  oooh  to  oppoIXaiat  on 
Ibohalf  Of  aoodwM*       A|ipo3LlBiit  %h<^r«up&m  is«tlX«!>4  up  a^i^olXooo 
oiui  infonMNl  tiMn  tlukt  iio  ha4  a»  offoy  oa  tho  proporty  &nd 
otatotii  thatt  vdailo  ho  4oolro<l  tliom  to  oom  tho  ooamiasiott 
thojr  iroul4  Imvo  to  aot  ttuioia^  in  or«tur  to  «io  »o«    Appolloos 
ro^ttOKttoo  furthor  %imm,  oMoii  wko  granted*  t^a4  on  tho  noxt 
day  wont  yaith  appoXXoiii  to  anothor  proopootlvo  9uroha«or« 


iiiW8rij<*f/-  •<'*•  B  tfM<yv 


Gr  %im  MomltHig  of  JuiMt  91  Bt  ttpp«ll««ii  telnphoiiod 
•mHAlMlt  thiftt  they  v«r«  uii«>a«  to  makn  that  »al«.     Tb«rtt«Xt«r 
•n  ilMt  •«««  ilaijr  &j>9«lXf)tnt  «x««ttt«d  «  ooiitr»^  in  Jitytua»»* 
•ffle*  f«y  ih«  »al«  of  tho  p]ro9«rty  to  0»«ARem  for  #tt3«C0C, 
MWt  ii|pr«tt4  to  9&/  iStriattsB  two  Obsui  Oi9«*)iiaf  9«re<mt  eowoiiisioa* 
iipjpolXttnt  eaXloA  Rt  appoXooo*  9ffi<»«  that  eronlng  ctad  la* 
fOfiK«<$  Hum  %im%  k»  Had  »oX«  tli«>  prep&rtjt  nnsi  st«it«4i  ho  wwi 
oon*3r  «ip£io2.Iooo  iroro  miRblo  to  oajnt  th>t  eoamiooioii*     O9011 
INtlng  Milcod  tlio  aftiJMi  of  (msus  i^wrcOuMi^r*  apfoilunt  r«pli«A 
t^t  li«  ^»4  $a:i&  tj^e  #ir&f«jrt|H'  to  ®deilMita»  «l3L#rott|M»a  ffi,]»j?«>XX«$oo 
oiaittd  tlmt  ^oo^Rnii  WBM  tthmlr  mk&tHmmf  and  «XftliMN&  tli«  ooio* 
lolsoiosi*    A£»jp«II«!)««*  Att«»i«»y  m^  thorn  ctt&ll«Ml  ia  ojkI  fei«  oue* 
gootod  the  o.$»£>oXiaat  8h0ttX4  not  p$^  tikm  oosoaisoioa  to  atrmtoo 
tm%Xl  it  «oo  (i«t«]f»diMNl  vJao  immi  t!riitltX«ct  to  it*     A^poXXimt 
9Xfnrm^e^»,  howovoft  p«i4  tii«  ooxa^iiti^oioa  to  EtTctuoo*  «^to 
ia  aftttordAaoi^  wltM  idio  «M|ro<«K#at  witli  ooodanm  mtd^  i»«foro 
th»  »i(snXnfii  of  th«9'  ooatVAOt*  9ai4  ^e«liwa  #4110  ef  tbo  0Mt» 
alooioa* 

Aii»|!>iiXX«i«ii4  aii.nt'imei.si  itiat  tao  ju4|$e»»nt  lo  orroaooiui 

In  tiiaftt  iH«  oviA«aii«  «Ub)«>s  ai»t  ouotaia  tne  i'4M41tae  that 
j«l>|i^XXo«ft  j^rtie:iti^4  .<»  «iiMra2o«Jiof' .  f Oi"  «]^«  jproy^rs-ty.     la  euyporfc 
0f  tJii«  a««iii&««ii*oa  «ki»ii»«Xl4«jHii  «fiqr4i;iK00  tliat  -y^o  no^i^tiatioao 
wXW  a9j^«Xl««i»  iaM  iNi^m  «1»&»uoa«»«t.  Vy  woo«i.s»ttA  J|»<r  kit  Xoiiot  a 
isesitlu  boros'^  ilh$  j^nttftf  tm»  'i>«Jc<m  U9  Isgr  i^tvmMmi  that  tho 
oaX^r  «f f «»-'  mtiko  &«  «i<t^»Xl.««e  >i»jr  Ooo«uaui  «b»  to  ttsAo  for  Uui 
9rt»jPMft2rt^-{  t^t  (yii'O^jtiitta  imo  iadueotf  to  emtJco  a  oojOi  of  for 
tk.3r'u\s«^  tli«  «£l'fO}£'io  olb'  ai£i»uoo{   tfant  a|)];«<Iia.at*B  p]roji;>ooitien 
«i»c  for  u  iiuMh  aalo  laa^i  tkeit  i4»^«Xl«o»«  haviag  fftilo^  to  |^ro» 
«^C!«i.  0.  puirciijaooir  for  ih^  pm^p92r%yt  «r«ro  net  vntltXod  to  tiio 
€«i.i^ooion« 

Wo  h^To  eorofuXXy  taamlnt^  isXl  of  the  oTidoaoo  ia 


■t..i  -f  .*t*»\. 


•  ■--  — 


*u^  to  mMtm     .    :-.-     ■"  "•-• *  tw<*  *i^-    i^W* 

^4|l|«   ^|«||  MVMI    M0    !«• 


lU  lOb 


tbm  r«(itorA»  muX  «jp«  «AiMurljr  irf  Uio  opinion  Umt  th«r«  i« 
•Y4dtt«o«  0uffl«i«at  t«  wAvrskiii  ttov  finding  of  tb«  trial 
oeurt  th&t  @9fl»AN>li  hMH  nut  mlMMStleitwdl  th»  a«^tJL%tleeui  f«r 
th«  $ruraliftte«  of  th«  jpjr«)p«rt;$r,     Q»Miattii  t<»ftilfi«d  tim%  tkM 
ffr9p<KPty  Ai4  not  ymmm  out  of  hin  »&»<l»  rnxd  tl»rr«>  i»  M 
«Vi4«a9«  tlkftt  aoe4aMUi  mm  l»dtta«4  tiy  tttrAues  i<r  imic*  a 

tkat  (M»«^teittii  inf<»r»«4l  Sktjr&ttett*  «};.»<'«%&  »  friendi  of  l«tt(| 
•tasHliQi;,  that  hm  4«»ix-«!<l  to  |ttire]suuB«  tiM  {^roi)<»rty  na^  t«14 
hiiitt  to  pu%  %k9  4eftl  tiura«Mlh»  3traaui»  fNgxeoing  at  tidi«  tint 
ta  9«y  oaaiftBHia  a  jpajiii  of  yi«  «tti9Biisel«ai  tisat  fioodwm  wan 
fMKlllaar  with  th«  ;i^»0|»«rl^»  and  it  «a«  uimaeflsaarjr  for 
fitiwiao  to  mtmsikn^  th«  »»«*«     0at»<Mei;ni  i«Kra«)d  that  ttoa 
pr9p»r%y  «aa  t&T  a«X«  tiarouiSlli  a]»pji»Htt«»*-  sigaa  isma  al^tniiMMI 
iAf«rnftti<m  an«i  tha  twpmm  W9«ii  vOiioh  it  oaald  \m  jfvapi^mmwi 
txmei  «»»mll9im*     ¥1»«  ^vppmwtjt  w»m  n^yrwT  Iiat«d  irltlsi  ^t.i>att»ft« 
mm4  tli«i.r«  iit  xaa  9ti(&<me*  that  stramwii  «T9r  «mu@'M  &oodbMis 
•a  a  mtatOflMr*     In  f«^'9t  it  ^Imtrly  app«mra  that  th«  oaljr 
lnfi»r»atie»  Strvnsa  tuul  In  r<9f amitoa.  ta  th«  pr6|>*rt;^  vat 
0l»taiii«4  fram  aaot^daai)*     the  aent€*iitii»a  af  th«  ai»]^««llant , 
tHuat  tlia  risking  &m^  Jucifpnaat  af  tviai  aaitrt  i»  not  aoo* 
taijio4  "^  t^«  <rrid<sm.oa  i»  «tiat«»aliio« 

¥lie  Juoi^^nt  of  t&a  ituaioi^ftl^  Cowrt  of  Clhie!»jsa 
ia,  t^«sr«for«a  affinaa^* 


Xsj  i;;     •  J    Ha  a^iih'  in*  «»MlMlTt 

tat  ««r«i#«i^«l«n  »4ti   fent:  oImkimiI*;  ttm  JbM  «n>i>»0'  )1«a> 

9^  *M  apr4»«:9«  •«ff<ni#«(  tAlwinU   JUAti  «>«-  ?  aitf 


Plaintiff  ia 
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IRROR  TO 

TU,  /  j        OIKCUIT  COURT, 

f  J  COOK  COUHTY. 

K.  P.  BYBKB  COHST^UCTXOH  CC^AHY, 

I)if«a4a«t/in  Ernrf.Hi  9    T     .i\^    1  QQ 


^      \J>       i'h3 


MR.   PRlSIOIHa  JtmTlOU  0*eaf¥Qa  dellTored  th« 
ftpiaion  of  the  Qourt. 

Tliis  ia  an  aetloa  en  the  eas«  brought  by  th« 
plaintiff  ia  bvt^t  against  the  defendant  in  error  to  re- 
eoTor  for  pereonal  injuries*  At  the  oloae  of  all  the  eyi«» 
deaee  the  court  instructed  the  jury  to  find  the  defendant 
not  guilty*  The  Jury  returned  a  rerdiet  aeaerdiagly»  a 
notion  for  a  new  trial  vae  ererruled,  and  judgment  entered 
^apon   the  verdiot. 


Q^ 


^t  the  time  of  the  injury  oomplained  of,  the 
defenuant  wa*  engaged  in  oonetruoting  a  sewer  in..  Chieage . 
Plaintiff  was  employed  by  the  defendant  as  a  brick  layer. 
Ia  the  prosecution  of  the  work  a  trench  was  dug  about  seren- 
teea  feet  deep  and  ten  feet  wide*  The  sides  of  the  treaoh 
were  lined  with  sheeting  tt  prevent  the  walls  from  caving 
la  and  about  three  feet  below  the  surface  of  the  ground 
a  stringer  ran  lengthwise  of  the  treaoh  i^ioh  held  the 
sheeting  in  place*  The  stringers  were  held  firraly  against 
the  oheetittg  by  braees  placed  about  eight  feetUpart,  which 
extended  aoross  the  trench  fren  side  to  side*  Planks  were 
laid  upon  these  braces  forming  a  scaffold  upon  which  seae 


«*tit  •    MSI 


iiplnZ^i. 


G 


V-- 


ndi  xif  tii^H'H'KS  yact  tattoo  sto  tX  tii(7 

flfta»t^  ad^  "S*  MSJiJU  »dt     .eMvr  J-mI  nt^  6r«  ^^b  t»9\  m—t 
yiiTo*  «io\t  ailMT  •£!#  iftarrevi  •iT  ](ai#A*d«  tii  Jar  itesll  vimt 

itoJLifv  ,i«4i9iJ'«ttl  tiCftio  iu»^M  W&ftXq  «»»jrxer  ^  a«i»»»ito  mdt 


•f  the  n«n  steett  whll*  doing  their  «»rk«  As  the  •««•» 
mkn   wiiatrueted  these  scaffelds  were  neved  foirward  in 
the  trenoh*  Four  gangs  of  aen  vere  used  la  the  preseou- 
tion  ef  the  work  known  as  bri ok- to seers,  soaffeld-Bea, 
tenders  and  bricklayers.  7he  brlok«tessers  steed  on  tke 
bank  and  tossed  briok  to  the  soaff eld-men;   the  seaffold* 
B«n  passed  the  briok  to  the  tenders  who  were  below  in  the 
trenoh,  and  the  tenders  in  turn  passed  the  briok  to  the 
brieklajrers  who  were  working  in  the  bottom  of  the  trenoh 
and  directly  under  the  scaffold  aen.   Just  before  the  acoi- 
deat  the  men  had  constructed  a  new  section  of  the  scaffold, 
and  in  doing  se  a  plank  was  handed  down  which  was  too  short. 
The  fereeum  who  was  in  charge  of  the  laaterial  was  informed 
•f  this  and  he  instruoted  the  seaffold  men  to  place  a  aihort 
pi«ee  of  wood  known  as  a  she*  diagonally  aeress  from  the 
brace  to  the  stringer  and  place  the  end  of  t>ie  plank  on 
this,  which  was  done.  She  men  then  proceeded  with  the  work 
for  about  ten  er  fifteen  minutes  when  a  man  nejned  Uartiae, 
a  tender  working  in  the  bottom  ef  the  trenoh,  ytho   was  also  a 
representative  ef  a  labor  union,  got  out  ef  the  trenoh  ea 
account  of  a  dispute  with  some  non-union  men  who  were  haul- 
ing Hsaterial  in  connection  with  the  work.  A  few  minutes 
later,  as  he  was  returning  to  his  work  in  the  trentih,  he 
stepped  er  .lumped  on  the  plank  causing  it  to  slip  off  the 
she«  and  fall  on  the  plaintiff  who  was  engaged  in  laying 
briok  in  the  bottom  ef  the  tren^.  The  injury  thus  re- 
ceiTOd  by  plaintiff  is  the  basis  of  this  suit. 

The  deitlaratioa  alleged  the  failure  of  the 
defendant  to  furnish  plaintiff  with  a  reasonably  safe  place 
in  which  te  do  his  work.  Plaintiff  contends  that  the  otI* 
denoe  introduced  in  his  behalf  tended  to  show  that  the  defea* 


tUU  «A     M^m  JJmU  »oA«*  •iiito  t»o9#«  nsm 
ill  Irunnct  tt^ytm  •i««  •ikXo'ilt)c«i  «i9rk;t  b»i9yii9niK'   aav 

9At  at  v»X»<^  «'x«v  oe(ir  Btafoii*^  »di   ot  it^itti  9ii}  b99BMi  «Mi 

iMo^liMS  •if;f  to  aai;|-ftMi  ma  .cs  i»nioj;r<lAnoo  £>i»/(  rak  iniir  la»Jb 
#Y«(ia  9014  a«ir  AcXttir  nvod  l»«Jiit4ul  sjm  ioal^  «  on  9ai(»ll  ai  to« 

^'"ffa  A  »o«X<  o^  atun  lit9Ylu»9  •Ai  hmtPtntnal  i>A  iM»  u.!^  \^ 
.iAi  iseti  nmo^^a  xSLoai^^lb  ••do  a  u»  atretU  bo^m  to  96»1« 

(AoJU^ajdC  fe«iUM  CUM  •  cGrfw  s*itfs>iiE  a«>^yi :  .    ;!v«i<i.s  'xol; 

9i<J  \J%  niio  ><iflUfttt  ali^iXq  i»x;^  no  ft^tifmt,  i*  ^c[^;rt 


dant  «n«  aegllgant  In  th«  construction  of  the  seaffold; 
that  it  was  defendant's  duty  to  furnish  the  plaintiff  a  safe 
place  to  work,  and  that  it  failed  in  this  regard,  and  there* 
f9T9   the  case  shauld  ha,re   been  submitted  to  the  Jury* 

Defendant  contends  that  the  verdict  was  properly 
directed;  "first,  because  the  proxinate  and  sole  cause  of  this 
injury  te  Mr.  Oleasoa  was  due  to  the  act  of  Mar tine  in  JumpM 
ing  or  stepping  down  in  such  a  manner  as  to  cause  the  plank 
in  question  to  fall;  second,  that  if  there  were  any  negligenoe 
en  the  part  of  any  person  it  was  that  of  a  fallow  ssrvant  of 
the  plaintiff.* 

in  passing  VQpion  the  action  of  the  trial  court  in 
directing  a  Terdlct,  the  evidence  irtiich  contradicts  that  la 
favor  of  the  plaintiff  must  be  disregarded,  and  all  reasonable 
inferencesaust  be  drawn  most  favorable  to  the  plaintiff.  The 
evidence  cannot  be  weighed,  and  if  th«  facts  are  reasonably 
capable  of  a  construction  farorable  to  the  plaintiff  suc^  een» 
struction  must  be  adopted.  Wolf  Co.^  j^  Bofrlgeratlnig  Co.. 
26Z   111.  491.   If  there  is  In  the  record  evidence  from  which, 
if  It  stood  alone,  ttio  Jury  eould  without  acting  unreasonably 
in  the  eye  of  the  lav,  find  that  the  material  allegations  of 
the  declaration  have  been  proved  the  ease  sheiild  be  submitted 
to  the  Jury.  Llbby.  ^^otrfill  ^  Llbby  ▼.  Cook.  222111.  206. 
The  sasw  rule  applies  whether  the  motion  for  a  per^es^tery 
instruction  is  made  at  the  close  of  the  plaintiff's  evidence 
or  at  tlie  dose  of  all  the  evidence,  eacoept  where  the  defen* 
dant  has  produced  uncontradicted  evidence  of  an  afflrraatlre 
defense,  Libby .  i|eHeill  &  Llbby  j.  Cook .  sup^rf ;  Balsewic^  y. 
C.  B.  &  g.  R.  R.  Co..   240  111,  239. 


8x  ;^■xwcl»   /sift  «£'  ^o^  ftAS  jK««f»  ^nl»!« 

\;/(fACSQ9jaE»iciu/  ■jmltV'ti  iunti: .      w..9«  TTt^t  »^>    ,«noIit  koo;^s!  ^1  ti 
T«  »itotJji3»iXij  X«Jtv.i*««  artt   iJWM"  b«ll    tV«I  ««f.f  td  ii^^  «i(i  ffl 

.eMt  .i:a.«fffl  .^^^^r   .y  ^,tf^  ^  iilflfc^S  ..*.,...     "Tart  axt*  •# 
■'XltmnX  or.  »bi\r»  b«J^ni!)j4*f.tn v>'>iu.'  ^«9i/tortii  Mad  inMb 

•«'•     •  .  -^il^  ,jia.«fe  -^.'g.  i,P, 


Bttrendaat  argtt«»  tiQtat  under  the  lav  a«  abort 
«tat«d,  ibo  plaintiff  failed  to  ■sm.ko   out  a  ooaa,  in  that 
the  CTldenoe  Indijeuptahly  show  that  the  eoaffald  was  aafa 
for  the  parpoao  for  vhieh  It  was  erected i  and  that  tho 
aeeldent  veuld  xtot  h&f   oeourred  l^ut  for  the  aagligoao* 
of  Ibtrtlno.  /kfter  a  oareful  ooneideration  of  tho  oridenoo 
Introduoftd  on  behalf  of  the  plaintiff,  wo  are  of  the  dpinioa 
that,  ocnetruing  the  evidence  ntoet  farerably  to  the  plain* 
tiff,  as  under  the  law  wt  must,  there  w«o  euffieieat  evidencM 
froia  which  the  ^xxey  saight,  without  acting  unreatoaahly  in 
the  eye  of  the  laW|  find  thet  the  defendant  wae  negligeot 
in  tho  oonstruation  of  the  aeaffold}  that  eue^  itogl,igon«o 
contributed  to  plaintiff't  injury,  and  that  the  aogligeneo 
of  Uartine,  if  any,  was  not  the  solo  oauoo  thereof*  Tlw 
(lueotlon,  therefore,  whether  the  plaintiff  was  injured  \^ 
reason  of  the  failure  of  t^e  defendant  to  furnish  hia  a 
safe  place  in  which  to  work  should  hare  been  submitted  to 
the  Jury,  and  thic,  eyen  if  it  bo  aseumed  that  Martins 
was  a  follow  eerrant  of  the  plaintiff.  The  duty  of  tho 
defendant  to  use  reasonable  oare  to  furnish  plaintiff  a 
safe  place  in  whic^  to  do  ilaiis  work  is  one  owing  directly 
Iby  the  defendant  to  the  plaintiff,  of  fAiieh  it  aoiild  not 
direst  itself  by  any  delegatioa  to  others,  iu.  &  Atu  ^  i^  Co. 
Is.  Scat^lan.  170  111.  106, 

Bofendant,  howoror,  eontends  that,  tho  rule  of  lav 
which  roquiros  the  defendant  to  furnish  the  plaintiff  a 
reasonably  safe  plaee  in  which  to  work  does  not  apply  whero 
the  serrants  are  or eating  the  plaee  and  it  becomes  dangsroua 
ia  the  oourss  of  work.  That  rule  has  no  application  hero 
as  the  plaintiff  had  nothing  to  do  witii  tho  ooastraetiea 
•f  tho  seaffold. 


tsdt  at   .•««o  «  tuo  ^oLvt,  xtilair.  ,  joiAia 

itltmrn  mam  blmTtma*  «?rit  jrAi  wevido  \ldt: 

•jU  tmOt  tmn  tlv^lfraii*  mm  ik  doitfir  tolt  «' 

tll»BJ^i^lMI    »«^    ^HAfMvMdil    0Ai    t«<(jr    ii«lt    ,«r«X    •r^    tO    9^9    «lii 

♦fIT      ,t*»-!f?»tf#  ••»•««   »ic«   sjrfi   iaxk   ntw  ,v»n  "i^*   ,»liiJhUll  It 
mnitxjta  tttsii  Ifaunma  9ii  it  Ik  aaytt   ,«ltfi  iut^  «Txot  »^^ 

~    .  rytXtT^a  ^ 
mai  to  0X«i  e^E^  .Mull   sfcAAtnat!    |t»v»w9r    ,  '>«& 

triw  \X«3»  ion  ••oil  3Ci.  >oaX4  •'S«a  x-^tfjiaoit/itii 

•:rMi  aej^jxo.'i      '    nv(  «dif  •Xmt  ;t«rfT     .if^O"^  \m  ••ymoo  "iifl  «X 
m,mlinaTinm»t>  f>fl$  u;fi%r  afc  «r  yilit^Mf  i»Mf   r>i^Hi«lc;  tucr  mi 


y«jr  th«  9rror   in  giring   the  p«r«nipt©ry  inetruotioa, 
th«  jud^«Bt  9T   the  Circuit  Court  of  Cook  Gouaty  is  reT«r««4 
and  the  oau««  remanded* 


«&« 


V  /i;-* 


aa*TX  !•  mam. 


sminim.  ummio,  iiu«ki  dm         I 

istmiirxoK  msimio  iritoim-m  06.  i 


GS*  CHZOAOO* 


T^mmkttXtik  iScUftilaii^t  "^^  ire<M»v«r  4»Kii.g«0  eustai.ne4  li^  him  euB 

A  r««u3.t  «f  «t  <M»Xli.«l®»  of  hl»  mage's  witli  t^«i  d^fvnajant'a 

tiff  in  tiUflr  stutt  of  |>l^@0»  ui»0ii  i^diiL  $vd^mT&%  was  «x}ter«d« 

to  TVTwx-iB*  whi^i.  thi»  writ  of  «tirx«r  lo  pyonttoutttii* 

tto«  <i»f«ix'id«iit  oestjipiij}  tlmt  't]»«  JU(ljg!ai«»t  fthouKl 
%•  r«irer»M  for  tii^it  r«a»o»  timt  tli«  ▼•jrdlot  &«  ftiptinst  t)i« 

naaif  «fit  ««.l#ht  <»f  thiss  «iri4«iia«« 

At  the  tlMft  i»f  th«  lajufyt  s>)Uintiff  »»•  driving 

Ml.  m^^  9n»»lmt9>*  «[i9p4r««»  miisea  north  la  eiiatim  utrvet 
ftad  rlOiaft  ^it^  kia  ia  th<»  w»cott  iv«re  two  eth«r  taea.     Oliaton 
fltr««t  iKxtftadM  taiaviih  ajnd  south*  &.M,  tk#r4t  1«  «  siafiXo  otrOAt 
««r  trnek  ia  ther  ®«at«r  of  tho  rOfluSaaar*  tho  roadvity  hoing 
about  t««at3r^ttigixt  foot  ia  width*     Xh«  oridctaoo  iatroduoed 
»a  hohaif  of  thO  plaintiff  toads  to  naitow  that  plaintiff  waa 
drlTine  ia  a  waXh  ia  th«  otroot  oar  traok*  mA  ianooiatoly 
ia  front  of  his  horao  and  wagoa  woro  two  or  throo  otb«r 
tawms  traTOliag  in 'th<s  isarao  diroetioa;  that  a  hie;  ioadod, 
atakod  .traoh  wa^a  draaa  )»y  a  tooa  of  horsos  driT«s  l>gr  oaa 


a? 


,'.gsm  *«  a!iM3» 


»j: 


►»▼ 


^  joxnina 


.)J4^      ^'rV-l-^fi    . 


0  i.' 


««  Mill  yf0  kmaiXtiimM  WKiMuii  mv^  ^^HyxaSi  AiiolMMt 

»i>i»i]Mi*Mm  al  'tew*  )•  ^i^nr  titf^  icfei&br  •«»»t*k  mt 

•n*  xf  MPTivA  •••torf  !•  mm*  m  ^  imtmt  mtmm  ibuni,  *«te#» 


9f  it«fttiada3it*a  drltm  «a»  tJtmveXim  i>«utli  In  Cl&nt^n 
tttr«et  in  the  «|^9«  l»ttt«9«a  th»  etroMt  mt  tymok  tund  W9% 

<m3r1»  lltm  of  th?  •tr««ts   thitt  thftrm  wkii  ;<Mi«fther  tiruok  or 
inmc«>a  ttniutin^  lUHur  Sialsl  aur1»  liimi  timt  »»  4«f<»n4aiit*» 
tioa  awt  iJEic  pliiiaUff ,  it  pull«d  to  tim  «»iici  to  p9M»  thm 
wm0m  0»  trutsk  tttandiag  at  tixe  murli,  sm^  thm  plaintiff 

ihm  tlTOT*  Mb  hejni«  temarcUi  tk«  <m«t  to  Ittt  ti»«  d«»fett<iaat 
yaiMi;  tiaat  an  tb<»  <l«ft»4imt  pMi»«4  tk«  tiaip&a  or  txuok  standk 
lag  at  th<»  auilEi  Mo  ^r»ttii  w«ro  o^ia  puJil«4  to  th«i  mm%  t» 
gat  into  th«  «tr«frt  m»  traolc  l»«iMadi  tJE»  j^laintiff**  waeoa, 
nasMia  tho  hiad  «li««I»  of  plaintiff *»  &M  £l«rf onOcmt* a  miKOiia 
ociiXlidad,  throwiiig  tht  ,^Iaiatiff  off  Ma  'imis»n  to  th«  piiv#» 
oMsftt  aa4  iaj  arias  3tiim« 

fit*  4«f«na&nt*H  veraioa  of  t^c  mat  tar  ie  timt  ttit 
l4»iAtiff  WM  ilrivii^  hl&  horsa  and  as^ty  'mmnn  mrth  In  tlia 
stroat  oar  trads*  ««Haiiig  oa  %  trot  at  tlio  xmta  of  four  9t 
fiira  mia.«o  ]^«r  liour}  tliat  t)ia  dafttndaat  waa  4rlTliiK  ooutH 
ttt  II  aiov  aaXIc;   tbat  t}i«  «a»t  'f^aala  of  hia  truolc  «^r«  ob 
ths  «aat  rail  of  tli^  «tr««»t  oar  traok  tmi  hi»  waet  whoala  wtra 
iMiot  of  t)M»  a«»t  rail;  tluit  Mo  wai;oa  or  trtt(sk  vao  etbeut  oi96» 
t««n  foat  ioafif  v«i£;ha4  taaaro  thaa  t««  tana*  aiKl  was  earrylng 
a  lead  of  «t»out  &00&  pottn«ltas  tlnat  y^Amn  Urn  pXitdntttt* »  lMsi>r«# 
vftflt  a^ut  t«a  ft«t  away*  the  plaintiff  pull«4  to  th«  oaat; 
tltat  ttoa  front  i^^als  of  hie  aa^on  laft  th«  otro^t  mv 
tra^  Ifttt  tM«^'  Mn4  ii^baale  okiiel4o4;  tJmt  tlt«  ^afc'uO&nt  avuag 
Ilia  taan  to  th«  vast  to  mr&l&  h^itm  »tru«i^  ls»;^'  ^aintlff  *a 
«i«o«,  littt  tho  hind  vSsaola  of  the  two  T«»hiola»  oollidadt* 
aad  plaintiff  foil  off  iiio  aagon  aaii  mia  in^uratf;   tbat  tlaa 
ti«f«ii4aat*a  ^>«a£Ott  waa  isaaaciiataly  otop];»«iil  and  the  drivor 
wani  to  aaitiat  th«  plaintiff;  that  a  liottla  of  whiokjr  foil 
aat  of  i^Aiiitiff*a  povkmt  on  tha  SAvataant  «unit  wmm  brolumt 


%»  Mini  %  ail  imit   tiit9%4a  -tiis  !•  Mill  #«mi 

m* ftuUim'Utb  •«  iodt  (MUti  (huM»  "i3>;<  'uirr;  :^ntb<ui#« 
siU  •■««  •<  t«««  tM  «$  tofJTLM?  ii  „    urn. 

•^  Mum  »»&»  d#  k»j[itff  Ji/jijl^  tmf  itmtmii  sJui  ihoM  nilf  tM  yii 

*>«f*  ,/T«  .^j-s.**!:  aftr.»*'  '!:.:f'«^  ?-rts  »s-t?w{  ui*?  ^i.T4%6  ajht  tti4«MX4| 
-(/>w  )ic»tfH;f   n^ii):  t«  ■i»MAr  t«iif»  tMli   ;fsd:^    ;aUjMr  «•!«  «  «• 

>Jft  kMIT 


timt  TfiMintitf  tmtilXmA  of  vhlslgr  waA  cw9«mp«<i  t»  Imi 
druiak. 

%h«r«  1»  •  otafliet  la  the  t^tstlaeny  and.  v«  aur« 
iuMiML«  te  M^  JiMt  how  t]bi«  ooxiinion  ooettunrod.     Th«  Jwry 
mw  4&II4  l^Mird  tbo  witnoiROoo  oa  th«  oifitodL*  ifkndi  th«y  woro 
ittOtruote4  %}mt;  iMrfOir*  tli«  |^l«i»tiff  oottl4  r«>«OTer,  )io 
nuot  itroTo  l»y  a  |i.i*o|>oiidonuti«w  9t  tlm  «vl4«iio«  tJoftt  ho  wan 
ia  tlato  oxorolfto  of  4u«  oturo  for  hio  oim  safotjf*  azui  that 
iM  wMi  injlorod-  tm  a  roitult  of  tho  oogXigoxt«i@  of  tho  dofoi**' 
d&»t«     By  th«i.r  Tordiot  th«  Jusry  detearmiitod  thi?c«  <)i»ofitiotis 
in  fAvev  of  tho  i>X«iatiff *     titie  trloX  oeurt  aloo  oav  and 
iMNUPd  the  witaooooo  im4  ofitor«4  4ii(i#ai«at  on  Va»  Tor4iot« 
fho  iwey  M%ti  tho  @ourt  woro  la  «  jauolt  bottor  pooitlcm  to 
dotci'z^diio  thf«  ti>uo  state  of  faoto  than  ««  aro*  and  aftor 
a  oarofiil  (t0ti8ictr«ati.o]i  of  all  tho  ovldoaoo  wo  «a»ROt  any 
tliat  tho  voanHal  is  mmiSmmtXy  a^lnot  tha  voli^t  of  tiMi 
ovldoaoo* 

fJMt  dofimd^uat  furthi^s'  eoatmieliii  that  tho  ooturi 
ovrod  lA  povnlttiiie;  th«  t«m  lOiyololeueio  nAio  treatod  thQ  plaliio 
tiff  for  tho  ia^urloo  r*«oelv{»d  to  teotlf^r  a»  to  tho  raaaonahlo 
VHlaa  of  thffir  oorvlooa*     Im  sup-port  of  this  oontontica.  It 
lo  fiUTtfOd  ttet  tho  tofiiltoeiiar  mao  lsiii)ret>er  lb«o%tt»o  j»laifitlff*a 
otatonont  Af  olaln  avoxxod  that  ho  had  oatp^ondod  eortaia  ouna 
Of  MOiiogr.  iihllo  tho  ovldmioo  ohowttd  that  ho  had  not  paid  tho 
ytiyol elans  hut  had  l»«90»o  Xiablo  ta  do  «e»**  la  othor  woi^o* 
^lat  thero  was  a  vas'laaoo  h^tvooa  the  etatwaont  of  elaia 
satA  ti&e  »vo«f«    Aftor  tho  oTldeaoo  was  introduood  tho  oourt 
yonslttod  tho  plaintiff  to  onond  t3)t«  otatatsoat  of  olala  ta 
ooiTospoiid  trlth  tho  |>ft>of .     tho  ooatentlon  Is  olaarljr  without 
aoxit* 


W  «t  iMiiMKVB  *tmM  yfttUtm  t»  hmtl^m^.   tUiAlaXc  *«tf9 


Xiuft  •fit     •JH»'nui»o»  nolmAlim  nut  wim  fwt  >pm  of  •Xtfaaw 

IttM  «M    f«i«i  #^Unia    i4Hl.i>J    £n^  tU 

•■Ml  lUmf^iMP  li»^imvm  ban  ti  tadi  bmrxvrm  mXMS»  t«  iimm$»tm 


X%  In  iMKKt  ooiit«nd«ia  X3m,x  Uu»  tyinl  oourt  <M»anitt«4 
•vrer  iji  refusiag  to  p«rstit  dcfondoist't  vltii««R<^»  to  aaovcy 
tli«  <itt«>otion  AK  to  whether  th«  n^lAlntiff  aypoaro^  drunk  ov 
ooliey  o.t  ih«  liiFJio  of  the  injury*     Wo  lui^vo  ooyofuLly  oaBHiiinod 
tkko  rooortf.  la  tM«  rogaxdt  <&mi  find  thftt  th«  oourt  ottotaiitod 
«l>jOQti«»o  to  eorttUn  quootlosui  oa  »ooouxtt  of  irem«  imt  diit 
9«amit:  tho  wltaeiiooo  to  tontify  thMt  tbo  s>l«Li>ntiff  &ppo«ro<l 
to  h*  «lrunk* 

Xho  fiofeaoiuat  mik^o  oth«r  oomj^lQ,i.at«  os  to  tbo 
irii3Lin§  of  tho  oourt  ia  rofuoiag  to  ^oann&t  witnos^oo  ^ 
axmmvr  ot^r  <|U«otioito  |»ut  to  thvasu     Wo  tavo  «xfiiiai»o4  tl^o 
ooateatioiui  in  t)iii»  ro@ard»  «»t  find  that  tho  oourt  ooi»* 
atittod  sio  «rro»# 

Finding  no  revoroibJle  ovror  in  fho  r«'eo.ni«  tl%« 
^iMMpAOAt  0^  t)»i  Munioipia  Coiarl  of  OM^mh^o  ia  affirnod* 


•tf^  •bTooov    •"■   ,  :. 

::i?-''s-^ 

•■/iJ^^JS-lfrV?* 

.i*«.i.   . 

'  -i-m^  l&- 

^xumaTu, 

^r-^^a^utft 


•6  •  81471 

c 


WaHGR  TO 
INN  /         )  CXIt£;UX7  C0?1RT« 

COOK  acijimf. 


2  I. A.  185 


im.  YldSEXSUKi  JtlBfXas  0*G0M€»  d«liTer«a  th« 
epinica  of  the  oouyt, 

VXmXatlft,  yred«riok  S,  itcKTloiT*  )>rou{|ht  mil 
Against  tbft  {|of«i}4ai»t,  &ej?tt  Jo}3!«fit(»n  fmme,  t«  roc^rrcr 
upon  a  paromlnRorjr  nets  «]i«out«4  ^  %3m  latter.     Th«;  &«»us« 
mam  »u3i«itt«<l  to  tik«  9«mrt  trltP^ut  ft  4vST«  ^^^  ^:>^*  » 
4u<l6in«at  of  #4?9«41>  In  fftvojr  0f  the  |>l«intlff ,  th«  45f«»» 
d&nt  p]roit««ttt««  this  mrit  ef  a^tov. 


£a9  ne%«  imui  «»xecut««l  ygy  tlmi  «jL«f«ndaQt  August  2.6» 
X9CXL,  dua  tiirett  <siO»ta»ft  after  dn^tt,  te  the  order  of  hmvult 
tmi  V  h$r  «&d02'Sdd«     B«f«adaiiit*ci  Imsb^sd  testified  2a« 
and  d«fendas;t  r«tiidir4  in  Ohioan^;   tli»t  ltteaii«  B*  Aflrros  lired 
with  tli<m;   timt  l»9  iiei>8  »  praotiQiiie  stttemogr  ttnd  r«!rproootito4 
•Aid  Uctoie  £•  ii.yr«ii  in  aeri&aia  1in2eini»«r>  tresttfecticiuii  that 
ia  19  Qi  dttfasKtAOt  aovttd  to  Kew  totk  vherc  eho  <«r&«  to  b« 
4oiii«d  l^  M»  iuad  m&%  latt  warn  i»  o«<»4  of  ftmd«  sad  inroto 
tho  d«f  «-adfieat  t»  fia.««ut*  oertain  notoa  wed  oesd  th^m  to 
hia  «o  t^t  He  oouXd  Unve  thcaa  diooouatod  «md  obtain  thft 
jMQ*&»tay  fuadas   tJetat  th«  defondaat  «x««ute^  tho  not«a  aa 
r«()tt««t9d«  inoludiqg  tkQ  &n«  in  auit*  and  imilod  thma  to 
bittS   t^t  itjp^a  roiifjij^t  of  th«M  ha  plnead  the  net«  ia  quosi* 
tion  ia  a  safety  d^'jii^Ofiit  ^ss.  ia  Ghiaa^iO  «h«ra  ho  k»p%  oth^tr 
|Ms$«m$   tlmt  ^stale  B^  ^r4f&  a3Ls«  k»d  a  »af«ty  daposit  )M>x 


(   ' 


xr*xtt  •  M 


iihH 


icJt«ait*f(  I*  tAft-x^  »«&i  •#  ««#4(i)  i*#l4  4MCjr««M6  MVU  c^r.   «X'.'cri 


•ft;  Aifiic'  •#iBU9ft«li>  t 

and  HwD%9tt  x*-'-*- 


ft*  flUM 


Vr  7  x,»'? 


I.J.     tX<.J.4 


«8» 
witta  tlio  mum  «oitq^t99rt  th»1^  *>^«  r4Kitt«»»t««l  hia  to  jpmnait 
hmr  to  |»ut  »!>»«  of  htnf  ^sp^urm  in  ixis  htat,  •  tailing  tliiAi 
t]i«  oiMt  8h«  h»>4  was  too  wesaXl;   tlMt  th»  T»qu»»t  im.»  gnmt«4 
«ui4  ^ni«  B»  AyT««  was  ^lT«a  iiao«»«  to  M0  laiox;  that  aft«jr» 
inMr4«  h«  rwB0T«4  flii»»«  of  %im  pn^efs  from  the  Wx;    that  ttit 
414  net  rmtmXl  woythini:  fwctheir  aVout  th«  note  until  about 
tile  ti%<}  of  the  inaiitutloa  of  thi»  oult  Ootob«r  7«  X907{ 
that  h«)  a<rr«r  4«Xl^v«r«d  the  mt«  to  UwitX»  B»  Ayy«s  oosr  tO' 
avjr  otlver  |»«r80ii  nor  «t.ut^«X'i««4  an^osto  «Xa«  to  4o  eo»     'Dmi 
•vi4<m(9«  to»4«  to  ohow  tiaat  Wmniv  B»  .A^ree  diad,  l]&t«»tttt« 
0«ttob«i'  9,  I9CSt»  ajul  ]i.«tter«  of  acksiniotration  watt®  issuod 
iQr  tho  County  0O'Uirt  of  a»X«»  County »  IXliJM»i«»  Ootebar  3, 
X90as«  to  Jfihowa  !*•  B«3.1{  tiiat  t3x^  mt@  ixn  (|u««tlon  mui  fouruft 
iBgr  th«  administrator  euao-ng  the  offoot*  of  Kr««  ilyroi  in  hmt 
•af«ty  4^O0lt  iMAx  in  ISiioa^*  aM  imo  isnr«ntori«Ml.  la  h«r 
•otata  a4i  'iNftd**;  that  tb»  »db»iaietxmt«ir  aflMtiar  invaatigatiea, 
4ou1tttad  th«  aitTiaability  of  ttrlnglBic  suit  thereon  on  aeinouat 
«»f  tls^o  t^oa  fiaattoial  ooaiition  of  %h<&  «i®fffi»Sant»  and  oidi 
^amiary  9,  190&,  tho  %an1^  Oourt  of  ^im  Oounty  ordarod 
t^o  jteto  fix  ad;   that  it  vae  lat«»r  or«).orad  tumod  oTor  to 
2oaa  Soumo  Boll  a»  lioir  of  aaid  lanio  B*  Ayrwo*     Subso^tumt* 
Xy,  tha  adadaisirator  ancH  hin  wifo*  loaa  Boujmo  BoXX,  saoyed 
to  (^Measo*  and  %h»  aot(»  in  suit  im»  givon  hy  .tlio  It^ttar 


1^0  dofttn^ant  oonteiultt  that  %m  i>Xaiatiff  oannot 
jaaintaln  thia  ouit*  no  )m  imm  falX<ttd  to  nliow  any  titXo  to 
1^0  aet««     la  aup^^rt  of  tliia  aont«ntion»  it  i»  ur^od  that 
ih»  roeord  in  th«  (Sounty  Court  of  QoX&»  County  ohovo  that 
tho  aottt  iwas  or^nn^  flXod  in  oOurt  in  aooordanoo  with  »oo<» 
tioao  as  and  dd,  ahaptor  3,  B*  B*,  and  ttiat  und«r  thoao 
oootiono*  tha  only  autiaoriiyr  whidi  oaid  Xona  Baumo  BoXX 
M  Jheir  to  Manie  B.  Ayroo,  dee^Muiod*  liad  to  ineitltuto  auit 


M#««nia  9M  iiiiif..  .UmmB  vot  •««  Aa^  Mt  «««  m(# 

Ot   TDK   MT^    »fi   ».  ...         .^    94mi   (Mfet   lHrK1Mril4M»   UftTMl  Bii    tmdt 

•ta#»»«iil  Milk  ••nxA  '^  ftoM#44«* 


jM»«t    Mffr  HMJtJfMMtp 
«M(  mi  Iti^i- 


•iii^    ^(H 


G 


iK?'. '''fit?*;  S'-yiY 


tMf#  «VMf»  Vr 
jJU<«  •#M;ri^Miii  ox  (tail  ««»*««».■ 


:#  miainimtn 
••#tta  mU 

>««w«t  et/li 
.9  turn  n*9m  otU 


•8» 
miM  ie  «U>  if»  in  i^m  »ua«  of  tht;  «4atinl8trator«     HA  flrrldeao* 
voM  iniroauc«4i  tliat  Xoaa  Bounw  B«U<  414  n«t  y«»aoiT«  th« 
ijot«  lairfuIXy*    Vpt  mtg^t  tMt  A&pmam,  t)i«  County  Court  «f 
Ool«s  Couaty  miy  h«^ire  ordcjrv^  it  turnird  ov«r  to  h«tr  an  heir 

not  b«  imiulgod  tiwt  Xomi  Bourna  B«I1  <»btain«4  po8B«»»l6n  of 
it  «wa»wfiaiy»     I^tli®3?»oi-«,  ft  l«tt«3r  to  4«f@mtojat»8  oouniMil* 
n^nh  wa8  Hk'dmlitoti  in  ovid#no«  witl^ut  ob^ootioxt*  U0im»  to 
iadio&to  the>t  fta  ordar  vms  ontcrcKi  dirQotiag  %h&%  ti^€»  noto  IM 
turned  ov«r  to  Xomt  aourao  ^oll  «i«  h»iJt  of  »fil4  j>te»i»  B« 
Ayr««»  dooocMioa*    I^FOfiiieaoxy  notoo  saeiy  b«  dX.ot3ril»ut«d  in  kind 
V  this  «toiaiatrator»    fe^fiBSiffl  JLb.  iJ^l^t  U6  III.  aa. 

fJi»  «i«f»Jnd««t  wmt  oent®wi(i  tlmt  l^o  »©to  »»» 
noTOr  d«r}.iir«ro4*     A  nu»1>«]r  of  witztooooo  tootlfieii  that 
tlioy  ^n^Moi  tho  4«f«EidU»iii*»  huete^  im4  kamt  him  reputation 
for  tyuth  ttnd  irorttoity  leuaone  ^o  noi^Mlwvo  taid  %kB  poopio 
Hi  til  whott  ho  4i^  ya»ln9»&  in  c^ioago;  timt  kin  rttjttttatioA 
}mA  m%tk  thoy  «oul4  wot  lM»Xi«»o  lOm  undor  ootii,     Shero 
othoT  oirideiias  timt  t«a<le<l  to  «a«t  ooao  doubt  a>on  tho 
roiiobiXity  of  tootiiaoiay  gito-u  on  boh^f  of  %h^  aftfendnnt* 
Hio  «Ti<l«ii<3«  tctmJIlt  to  £$iao«  tliat  Mtmio  B«  Ayroo  had  » 
■Afoty  4«po»it  box  of  li^s*  ««a  no  iroll  »»  )m,vim  Ro^ooo 
to  tho  otm  ]r«»to<l  by  (lofoxi(ln,nt*e  hu»bt»id.      lloro  jpooooo* 
oioa  of  »  no  to  in  f^^n^  fftoJ^o  oviaonoo  of  iogoX  title  &nd 
ari#it  to  ottO  tiioroou*     ^oopULS;d  i|.  Itoaayaa.  X%7  UX»  Ai>p« 
&€9«     7he  note  h^&vin,^  been  found  by  %im  adteiniotrator 
a;aQng  the  of  foots  of  J^anio  B.  Aypto,  deooaeo4«  the  pro- 
ousi^tioa  liO  that  oho  purohased  the,  note  boforo  aaaturi^ 
for  Tftluo  in  4m»  ocuroo  of  booineoo,  imd  wao  an  iimoooist 
holder  th«^roof »     CXoarlM  T«  lewton,  335  HI*  &30*     the  burdoil 


i*ftc4  Aft  i-kci  cr  n*T«  ftMrit.  t9  mrmi  ^^m  v<tti*0  lM»iiili 

lu  i2»i«A4a«oq  Smuxottft  £IfMBL  eiix<v'c&  jW^^  ;:4icJ  «)Uj»X'»iitti  Mf  tin 

%t  WEM|«  ,.---"' -.f..fif«  iwo»f.1i'r  ••n»6tT»  lU  fcci.Tj .'. '.vu.-   -uis 
i  •<ao  •c(i  ^.Mi^  ^^a^a»xJIJ:>  jiAX»^m  8A«r  velno  co  i»Ai  9imifjkV'm,* 
•ft  •teioK  feiM  t9  vlMf  •«  jf^X  oiMNMI  «a«l  •#  i»vo  Irniftail 

.ice   •££!  fill  '•iK2lU4  w«2£  JBMBlUti&     .■£i}ia*tJ'»li:I.-r'iM  rrLi    ^tf 
fscuf?     •iLTAO  t»6«tr  lUiC  •w^.  ii.>    7u 

•4i     0O..if    #«tfOh    •«««     |MI9      9^     ib»to«^     ^.>»..<  i.     WAV.-       ir    ;.   u     H«m 

e«»n9A  yiivar{  nm  XX»w  ;»;    :wo  f':---r  ■^.'.  xc  _    ,^b 

-••««0<i  •:(•■       ,£MUMtoi  .^  oo  nUS   14 

bos  flXll^  X«;^4;  ta  ^tmblyn  jj^Mj^  /!^Ri:tq  ^»  ^tof*  «  2*  aoi* 

.<tA  »i:xJ  f^i  •XHDBKKft  jJt  littilK:!  ^  #<iaini 

Y^ttulmi  •K»t»<r  •jT^c  wii  A««iul»«Mi«  «jBl9  #Jwi#  •<  a^U^fmrn 

lr«»oaiii  aa  amt  Imw  .•••nXsAr  ••  «i*  ju  •vXiiv  xtH 

mtnttd  9tt:    ,0&d  •xxx  mk  ««o^w»m  •▼  miisar)     *)MMt»iii  vmjumC 


afl«i3r  ft  ettjr«ful  ooniiider»kti<>a  of  all  ihv  eTid«iio4»«  wtt  ar« 
uiiaH«  t<»  tiqr  tliftt  the  fisMiliic  of  tho  trial  wuri  tlaat  thin 
tm?d«n  hsiA  not  1»«*i»n  awBtaixiwdi  by  th«  aoi'ondaiit  i«  iMai.f oeUy 

ffew  d#f«a<l&nt  fwrM^er  oontonds  timt  pleintiff** 

<i«9aiia'r«r  to  h#r  i>l4Mi  of  -iho  8t«iLtttt«  of  liaitatl&ntt  to  tho 
ft<Ulitioj%&l  ooimt  eiJiould  m>i  kiM.r9  l}-««n.  »ui»t«in«4«     In  oupport 
»f  this  (3^nteRti«^!a.ji  it  is  «Tsu«d  t)mt  th«»  «t;4«litionaX  oooat 
i!«hi^eh  W8i«  fi]L#d  w-ft^y  ttot«  8t"*tiit«  li^  inm  «•*  »s>  »  o<»f  aad 
miff ojrfmt  !»»«»«  of  ssjtioii  ttam  %hm%  <im<)l%T9d  on  in  thm  orig» 
ktmX  d#Qlajr%%io8»    Both  %h<o  ^rl^imX  ^dol^mtioa  i^nd  t)3>« 
siA44t4o««3.  (Want  <i«<>lar«4  oa  tli«  mm9  wioto*     The  o^j9Qtio&» 
t^«r«f9}r««  i»  without  «t9fit* 

fho  4ttilfl?>»«nt  of  %}sM  Cir«uit  Court  of  Ooolc  Oouatgr 
is  af  f  ixttodf 


^\UuUlii  tmU 

•    f»JCfI 

^tU  0^  utaJLtAftm^ 

•i9\\m»k 

ihbB 

^:^  ^itiir  f^HWri! 

'■  i 

iMM  «f IS  «   ttv  <^ 

-■*   cidili*^ 

\it9  sti.'                                iml» 

9di  iuw  fiMliiffi'^*'.       j:-f.i    •■•• 

.■■^-  .      -\.  L^rU    ijs«jt 

^aoJUtttK^^  •- 

'•     •:;          -v..   '  n*;r 

.    .  ':;'■"    .• 

*tfi^«lftr««li? 

XI2     •     815^ 


i»m<m  TO 
f»»\  /.  )    mmiGiVAL  acNstst 


^       -"Lai:  ' 


car  CHXCACO* 


tlaini^lff  la  Irrer* 

\     /     2  0  ?   T    /\      1   Q  Q 
ia«  m^<:siBX]i«rtma¥ic$  o^ooKmm  ddiv^rtHi  %aui 

FlAlQiiff «  C*  ir«  Ool«,  doing  ^uslnetta  as  w««t«]ni 
IiMut  Cfiui^^iuafy,  l^eu^t  suit  «isAin«t  tii<>>  d«f&mimnt,  !•  K.  yiilt«» 
C^sqp4uajr»  tt  QorposmtioB.  on  «m  aiusigixmeiit  of  imfioa  t9  him  lagr 
•dfttnttldi  h;  JftatvUf  ^1^  fn%e  la  the  »£$pXear  of  thi>  a«f eiuHmt*     Th« 
«Mi««  was  tx'iftd  li«for«  tin®  aowrl  witlb^ut  a  jwv,  «ai4  »  4udjs* 
mmt  ««»  «at«s^  im  fmrt^v  &f  Vr»  ^Xs^ntitf  for  #a!'7*co 

!inut  4«f sacUmt  oont«]»l«  tlmt  th«  i>roof  faiXs  ttt 
sh»«  that  it  Imd  re<3f«lTod  stelidt  of  tlie  ansieroBMsrats  tiuit  th« 
avidenaa  in  tM«  ipmrn^  i»  va«ua,  iiiia.«finita»  unaartain  aad 
iaatiffioi^At  ta  support  tAm  fituling  of  Urn  muxt  that  natlea 
WMi  |^v«i«       tli«  aBttlgnasont  w&s  in  nrrltiai;  and  at  th«  ti«a 
it  mui  itttfoduoad  in  evldtitsoet  t^«  vitneae  for  th«r  plaintiff 
van  a«i»»4  «iiatt  if  ax^tMng,  nfmo  aono  oonooxiaiag  th«  nattar« 
Ha  rapiiaci  that  tha  plaintiff  filed  a  t«otio®  of  thA  asaign* 
loant  1^  tmiX  vith  tlia  dffifi^niiant  oonj^aiQrs   that  tha  notloa  titm 
9«it  in  an  anviiiopa.  oaaXad.  »tasqe»a4,  jp»3ropariy  addrffosod,  and 
aaiXod  ta  tJSto  4<»fttnidant«     Ha  furthfi>r  t*fttifl.«d  that  <ift«r  tha 
netioa  aaa  «all«4  h0  eaZlad  th«  4»f«ndant  on  tha  talaphena 
and  taikad  to  a  p«iraan  «iio  oaiU  hi,«  nasMi  was  U,  H.  ]^aten{ 
that  ho  aoJteftd  Fulton  what  tha  dof«ndant  tntoadad  to  do  in  rem 


\ 


f^U»    •    txx 


T   WMOR 


<*M     tfit^a^tmi 


,sr 


!i»3M«^  : ,,.,,.„;..,  ....  ,  .».^j-*aO 

.*  'tcratfR 

.-<^ii4Mi  •!(#  «aJtfr«M>«i«o  imb  urn  »yiAiltiiu  ti  ^tMi*  te^M  mm 

hnf.  .l^ttncATtiMi  t^T*<.<n«  .^tYin/rta   ,^I«»«i  ,»<«X»t«»  iw  ml  #«9 
■iii    ty«mjfa.  .all      .MiUMt*!**  Mil    •!   ^Xi«i 

i    t«V   tMt«fl    9JU    iOJM   OiDtv  4M»TaM}   jk    0^    JM^JUM*   AMM 


SfiJtA  %c  V&o  sotic*  &£  ABBli^mMnt  of  wagea;  IHmt  Tulton  stated  tk 
till*  d«f«iidaiit  would  tu>t  X'«aajpj4s«  Um  uHtfignftant,  and  that  if 
inlalatlff  wtmtoU,  hin  maw^  h9  would  imv  to  ({tt  it  frf>m  J««)«]Skh^ 
Wulton  vtm  «aettout«di  th»  sMBi&im^tnt  or  etart  uult  iM^Ainst  th«» 
A«fan<iunt*     t\iX»  aci3f«r»feti</n  iwa  4«ni«id  4a  .^fiiS,  ^y  ^*  ^*  ^B^** 
ton,  «aad  rrid«ma(j  wa«  iiitroduo«d  en  IburJcmlf  of  the  (ief«»d»nt 
t«mdine  to  niiow  that  «k»  ivsitido  of  the:  anBlsanent  vtm  r«'3«ivo4 
IQT  it*     ¥h«  a««f«Mto,iii  iiow  «ki?(||u«i>  that  "iHi  ltmt%Xtmay  vaa  offoxw 
«d  te  »^w  th«  Q&i»t*«ta  of  tho  X«tt'«r«     Htc  »tt«»]pt  wao  SMMlt 
tbo  {KTOTt  whttthisr  th<&  toogdli^  iwtlo«  9f  «uiaigi»iii«nt  «««  » 
iwiio«  osr  not*     Th«  only  t«ttti»oay  whioh  toztd«d  to  iihow  %\m.t 
It  «»«  e.  8uffioi93it  notioo  wa«  th»  oonolualoa  of  tho  wltnAM 
tlukt  it  waa  »  »otio«  of  aaaiipmant.     Ko  t^atumis^  was  offerod 
Im^  p1,aiBtiff  to  &hiow  Vsunt  th«  iiotiaa  waa  «T«ir  redoiTod". 
Thia  vaenot  th«  <»1»4«otlon  wn8«4  an  tb(»  trisil^t  thu  oaaii« 
«h«a  tha  witneao  taotifled  that  >»  aaiXad  a  aotioo  of  tha 
aaai«iia«iit  to  %im  ^«i'«isA^n%  ao  ol»4 action  »a«  m^m  titjat  th« 
mxmvmf  «aa  a  0v»t4aiuii&a  of  Uia  aitiiaaa,  or  tl^at  tlue  oontaata 
a/  tli«  ^tioa  ««ir6  m»t  iMwi&*     ika  lt»at  »o  oiitjaotioii  waa  auMia 
«dsi4  at  mi  %imm  waa  tJeio  «e«yft*a  a.t,t<fiitlo»  «aXle4  to  tha  fa«ri 
tiaat  t>fe«  &ent«8ta  ol   ih«  fiiOtit«  wajr«  not  i»iv«(Ki«     Xf  tha  oojao* 
tion  «iO«  iufga^  jEk^bd  W«a  oM^da  on,  th«  itial«  tha  iritnoaa  o^uXd 
hair  a  ii»«a)&  Ita  th^^s^  lst«rjro||fetad  oono^^aiai;;  iht*  cMHttsnta  of  iha 
notiaa*     An  Uii«  oKlaotloiai  wa.*  »oi  ta'^re  joadd*   ilta  oontfsrntloa 
aaiasiot  'he-  i^uyiiit«aii«d«     la  ili«  oa«tt  of  Oaff^aa  goal  gtSA  iiSMi£. 
S^lxMiES^'  ^^    *^*  ^^»  ^'«   *^**  e^'-'^'^  afeiiit     "AAd  9ru04f:t 
c't.)J«otiot!t    liaan  Ma4a  «o  that  tha  ooiurt  oould  it&fti  ju»«a  tiM 
gsroiuid  t;i!i«>re6f  •  va  4dt&l»t  adoh  ae^tioa  w^uXd  'smm  bae»  iaOc^a 
a«  t&  '£;&?-«  rcnaofC'd  aXX  juat  &isk»ti  &f  cs^atti^lAlnt*  *     Soa  alao 
U£MJk  Mki^m^,  mm,M  Mmm£^»  M&e.  Xi.  £li2Mt  ""^  «^«t  ^»9  ui* 


)kin 


Ma  iv  w.Mi-^siiw ii«#igj|i«in^«tti 

•«Mt  imh^      IAJU«  li^«>  ««W    ,r6/l    .. 
9tU  iW4ir&  tuaii  ^X«o*  i%u«»   <MU  AMI? 


/ 


fhA  <t«f«ndftnt  furtlisr  oont«iida  ibatt  vyn  it  th« 
]»l«iaUff  hB.(k  notified  H.  H.     s^tlton  of  th«  assigmMttt,  t^ils 
would  not  \>ti  AuffloiQiat.  without  furthtsr  proof  that  ikuid 
fultea  w«tt  thtt  dulj  &uthoris«4  CM$ent  of  the  (i«f«n(l«mt  in  this 
y««ftr<l«     T]%«  ttYldono*  t«iuie  to  «Ibow  t^t  tald  B.  H*  Fulton 
was  vioffiMprosiaffiit  ttii4  sttorotftxy  of  thm  d«Kr<»iid«nt«  ii>ivi  th« 
]^r««lii«at  of  th«  oos3»anar  t««tifi«<i  thttt  in  hie  al»»«ae«  aIX 
nail  «a8  openod  by  him*     V«  &r«  of  th«  OFinioa  that  th«  ovi* 
dvaot  %a«  sufficiimt  to  «8t&Mioh  the  «)^«ncgr  of  H«  R.  ?ultoii» 

Slio  d«f«nd£(nt  «lBft  aoiBt«nct»  that  itii  siotion  ia 
arrest  of  ji;utjpMNat  should  h^TO  iMiea  ottntaiaod,  for  thm  ntam 
mn  that  ther^t  V6»  a  Tiuri«i»434a  hotimiim  tho  praaoip*  and 
•mnoaa  on  the  oso  hmad,  and  the  amended  atateaaent  of  claiM 
•a  th«  oth<ar«  ia  th&t  the  praacipe  and  ewaeiose  aeoMd  JSlmtw 
S*  S^toa,  Balph  £t*  fultoa  ^nd  Leroy  M«  SSatoa*  doing  huuii* 
a«»»  as  Mm  Si*  i^itltoa  4t  Oo«  as  defendants,  ehlle  the  aaeadsd 
atstsaiiat  of  Qlai»  aaned  B.  £•  I^Jtltoa  ooajpmay,  &  oorporatiaiiy'.i 
as  dafen<!i»nttt     Mt&r  the  praeoips*  eussssio-as  and  orlgiasH '  stata* 
jaeat  of  olaiai  meara  filed,  the  d«fendnat  «nt«r«d  its  appmiur* 
4»nea  so  »  oo3rpi;x>«tioB*     Sttbsaqufloitljf  the  plaintiff  filed  an 
snendsd  etataaopt  of  i^tAiH  snaiiuit  it  as  suote,  ta  iri^<^  the 
defendsat  filed  »n  affianvit  of  »«upits#     7he  oontenticn  is 
purely  teohnio&l  and  without  suirit* 

TM  Jttd|pn«nt  Of  the  Muniolpal  Coturt  af  Ohioa^ 
is  af fix»od« 


•fc- 


.0 


•PCW 


^ii,soi4(0   !«>  ^im.:    IvulXiiaifd  m^: 


.(T'MKltv.rt 


9S4  •  ai9n 


A|»|HA|Limt< 


COOK  couimr. 


20  2  I.A.  189 

th«  ooujrt* 

S$r  thlA  i^pmiX  it  i.«  iiottglNit  t«  r«Y«rti«  »  4ud|p» 
iittmt  o^^inot  a^pftlXimt  ter  IV30,  «mt(?£>««L  in  ih«  County 
Cotort  on  ft  <iir«oted  vevdiet  in  «in  ftotioa  t»f  diebt*     ThK 

iijpjmtll**,  will}  is  herttiimft«y  r«f@rr«<i  to  as  jplai&iilTf • 
<£«d^a3r«A  tt^«n  an.  4A|i|M^  b«nd  in  %lm  p«9Ml  bu»  of  #1«000» 
«M<»b  r«ait0«^  tihat  plaintiff  im4.  t«mvm?it4  &  ^ud^wni 
miigdnftt  a|i£»«ll«iit«  K^  itt  hereinafter  r@f i^rvail  to  a» 
4«f«^i:^4%nt»  for  If^^  and  «»ttt«  in  t^  Cir^iit  C«$nrt*  and 
h0k4  p3r«yo4  axi  iq|>{»«al  t«  tJHii  ^l^y^lAlMI  Court  •  nnd  timt  if 
IM  ftlewuXd  |»3r&«««ut«  Ms  mP^^SL  «i^  «ff»at«  and  snorttOT^jr 
pRjr  tHtf  exeunt  ef  ti»tt  »ni<i  Ju4|sn«nt»  wet»,  interests 
4m<d  dtuBttgtts  y«ajd«rtd  imA  to  bo  jrondi^rfld  ei^inot  hin«  in 
oa««  the  mi4  4iuli?^Mia%  siM>til«l  ho  fiXf  ixwod  in  th«  A{9«Xlftt« 
Cottrt*  tko  oMi^ti«n  ««•  to  1»«    void.       f^Aintiff  »Iiegod, 
b&wnwuTt  tlmt  th«  4vidgneni  nontio»«d  in  th«  box^  «»• 
affixiseod*  wAd  tiiat  ito  ii»m  vwuniod  $Xd«90  «o  oooto.  nad 
ftli^^od  in  br«i»aoii  of  thtf  1»ond  that  i}«  )md  not  i^id  to  plain* 
tiff  the  omouat  of  Oftid  4ud|smont  taa^  interest  thereon*  KUd 
tbo  GWftto  Xwit  ttforoo«jLd»  Of  cu)i;r  yo^t  of  tibo  «obio»  oto« 

S3«$  dofendant  fiiod  four  pi«M»t  tkm  first*  ft 

l^oft  of  jMftjrmont  of  Uio  "aiBOunt  duo  liar  roaoon  of  eaid 


X^C££  -  ^tit 


•mo/i 


iu    .a-'^.TtiiVt'.i 


.  ^S™*t^M|> 


vriiing  oliXi^twvy  »«  Agraed  ^%«««ii  the  mtid  plaintiff 
imd  thtt  said  4«fti»<^nt»*  vto*  th«^  8«e<»na,  a  r«l0a<»«  1»ar 
4««d»   il&«  third*   that  (lof«n(JU^Jit  j^^id  the  pltkiatiff  th* 
HUM  of  $X6Q  amk  othi»r  Talu«ld«  00neid«)rtiitioni>  Xn  fuXl 
Mtisf A  otion  and  di»<3ih&rg«  of  ii«id  mmt«raiX  piro^als^a,  and 
fourth*  a  pl«a  that  plaintiff  ^m»  tvot  dassagfiNlt  oto« 
Xkinurrem  to   th«»«  pXacui  w«»re  eui^taiaedi   thejnm^on  th9 
d«fttndaai  filtd  fouv  additloaaX  p)>««««     In  th«  first  it  ib 
ail.«^4Ml.  that  vhiltt  th«  «uit  for  whioli  th«  api-^aal  'bond  ima 
giir«ii  tma  atilX  p^nuUn/i  &n  mpp«&i..t  th0  a@f«nd««it  paid 
to  th«  plaintiff  HfiO.  and  thai  in  «{'Onsid«$X'atioB  th<%r««f « 
plaintiff  rei«iita,»«d  and  a«itiafi«iid  ail  hl»  riifht,  titia 
anul  int^''rr«at  in  .and  to  th«  said  Judgisaant*  wxeoutad  a  e«jrw 
tain  inetximexit  in  mritiie^i;  ooiaiaoniy  oaXi«td  a  6atiafaoti'4ci 
fkiaoa*  1>jr  iKhi<^  hi»  ralaaaad  ana  saiittfi«4  th(?  eaid  4udg» 
aaaf*  that  aaiii  itt»trim«mt  umis  fli«d,  and-  that  tha  oierk 
of  th*^  Oijrattit  Court  aatlsfiad  aaid  4ttd#>Mmt  of  r«eord» 
In  hie  iMrooad  additi&nai  £4«at  theea  faata  waro  r««tatiKl 
with  oatt«what  £pr«!at«r  ^artiajii-arityt  ^^^-  oiaiilarijr  in  th« 
thJUi^  9l>'«ftt  ntbiie  tha  fourth  att  up  an  aaaii^naant  of  ti^ 
4ttd4p&iKilt«     fen^iral  and  «fi»oi«;i  d<@asurr«re  to   th&  thrao 
additioiKRi  plaaa  -«@re  £!iu»t4anad»  and  iaatui  «aa  Jeinad  09 
1i^  rottirth  pi«a«     Upon  th«  tri«3,  of  th#  iaswi  ao  Joinod* 
plaintiff  offar<»d  th»  ^nd  in  dvid«»o««  and  ro  stad  without 
pvOTing  anjr  hreaoh*  and  dof^na^mt  of  f«r«d  ovidaaoo  whioh 
th«  eourt  appar«ntl|r  daanad  insuffioiant  to  aatahliah  tha 
alla^od  aaei^pimont*     tha  <30urt  tharaupan  di r^atad  tho  Jury 
to  return  «  Judgsent  in  tiv&t  of  tha  iDlaintiff  for  #1.0G0 
and  $730  da9aa«;aa,  and  aht^t^red  a  judfipmont  in  tha  uaoaX  font 
for  tha  amount •  to  bo  diaolMuripad  upon  th«  daKa««a« 

Atfendant  anai^pui  a»  anror,  tho  notion  of 


UUt  ml  mmliJn^aUMm  9S0in/lm  rmAf  tmn  MH  \m  «»• 
text  ,»ttai4ati4  ijrnnnM»  JiJUrc  td  «i^ir<a£T^4r-r  i;.ia  irsJtJs  <2(l»i#«« 

mmf  iMotf  X4*viie  wit  livi  ;  •iidw  taiit  .frns»XI« 

MCt  Jii  f/xaXJUKlc  bit/.   «-^i:i£Xt*oi^*;uii%   .:;/s</a;r»i^i  t4MtVMH>. 

>    .->.,.    ...... .,^x^ 

.  '*«tix^nmti  04?l  Ami 


y^«-ii\ 

•f 

titauUi'. 

u 

.     tOMIftt. 

.JUt 

fti<«   MMNtf   if'. 

!• 

tt«i 

,, 

th«  mutt  ia  autttalniog  %ht»  dmrnrr^iitu  U>  hX»  vt«f«ttJL  91<mub 
of  aao»r4  aiul  AAtlvfttotion,  arvXtAStt  •%«*»  kuem^  in  4ir«Gtias 

ft  T«riAii»t  aod  <mt«»riii«;  judgmAat  tli«r«oit«     ^poa  tfo«  <iu«)»tioa 
Of  %hi»  nufflmltm^  of  ttain  |»I«a»a  tik*  oeurt  Is  of  the  «|»iiii«a 

ibAt  tKiigr  sot  usk  It  vttlid  4«feiMi«  ia  •«  tsct  »ft  tlnsn  aotioa  oa 
HMt  lM»a4  «i»B  ^r«<}^io«tt4Mt  ujnoa  a  faJLiurn  to  i^gr  th«  judgaumt 
A|Kp««il«4  frojoi*     !l^  pX«as  »«t  out  with  i(r«ai  piartKruIftrlty 

%)mt  an  apipoal.  te^  ^««a  takm^t  «ta(l  wMl*  it  «m;»  i»«ndin(s»  tb« 
jplaiatiff  ffeisr»«4  to  di-»-Qamwu*»  Mid  <U<i  (lli»«lmr(s:«»  th«  oliXi* 
SM'tioa  i»  «fiFitttid«jrft%i(m  «>f  Uim  Simm^i».%0  y^upmnt  «f  nhM 
mn  tf  $19<&«    DNiif««uliait  ^»aa  imt  oMii;»d  to  jNt^r  j^laiatift 
ia  msf  «v«ntt  imtil  ilh«  a$)p«al  iv^s  4i»^084id  off  ooRSCQueai^, 
th«  ittisaM.ia%e  .|u%^i»a%  nf  a  l«8s«y  nmn  mm»ti,tutM  m  euf* 
fi0l«at  '<3»ai$i4«z«iti«a  for  tlt«  rol^MMHi  et  t^^  Jit^^smeal. 
aplMlalftd.  from*     J^rmi^lm^Xy  tSm  mM9  <|tt«»tl»«i  Kti>ee  la 

m  Xju  SH^yyt*  ^**'*  ^^^*  *»»•  ^l^S,  wi»®ri»  «  Jud^awat  ma 


ir«oov«jr#<l  f««>  $99*  0#^  »ad  snXt^Jt  an.  aj^i^«&i  ^^4  ^itn  t«Jc«a 

&oo«Stt  #46*00  i»  Oittsh.  i»  fmi;i  ts^ttlmsisist  i»f  hi»  elaiau 
la  iiutttaliiiae;  «i  ja«ljgp»«at  in  fftimr  of  tli«  dol^toir  in  a  suit 

for  %h<$  balaae**  t^  o«»urt  oaid  at  pago  X90s 

<*2I  is  ua4ou1»t«il3i^  tH«  ]5t3L9t  «.«  <»@at«a4«4  l»|r 
ji^aiatlf f  ia  ariror  «Ln4  &»  anm^uaovd  iH  ii|f  tia  y« 
jyjyi,  4©  .UX*  A|iii»«  iSSX,  msii.  Ssk&A  S&  £Qai|Ji»  ^ 
IXX*  App.  IULC»,  timt  *A  sa^rnm^iofA  Xiaftar  »iy»A  will 
aot  4iealiar®tt  a  4«l»t  of  a  gr«at«¥  «faa*  witlMot  «oa« 
«4stiti<^naX  oox^imaatioa.  *    tat  it  la  aXaa  volX  oat* 
iiX.9A  tisiat  i^<»r«  t^«  ortditey  reeoivaa  M^t!;34.as  <>' 
iMiaafit  to  hlim«M,  that  ha  would  aot  othwpaiaa  tmva 
Ii«i4«  togatluHr  witii  a  ^j^m^yw^at  of  a  loaoar  Bvm,  thoro 
Mtar  1»«  aa  jioaow*  iiad_»»tl«f»€t*0B,   .Mlgp^^  3^ 


•in  tk«  «a«0  '%iaf or«  us  ISa  #vid«»o«  »M«»  that 
tlMtro  w«^8  an  aisrowsoat  upon  tM«  part  of  H@^»  aatiog 
feir  Byo4(}ko,  to  abax^oa  tht  apf^oal*  tlto  rlglit  to  i^oioh 
had  'boon  f  iaod  b^  th«t  ocurt  on  tb.«  dagr  )»of  oro  JDouglasa 
tm&  Hoar  MMlo  tho  eottX<Bsaant  and  t^t  tha  ^nali  jpayxumt 
to  HeaiiXaoa  a«r«od  upon  ehouXO  0«  aado  at  oaoo«     ihur« 
fftuyagr  to  thia  sk^rctemiftnt  l3«tvr««n  fiou«Xaa»  &a<i  Hajr* 
BRsgr  paM  liKsu^aao  tim  forty  4oiI&ro  en  1^«  »iath  <to^ 
Of  Auaiarjf.  XdO^S,  tlilrtjr<»»in«  degre  boforo  JDoun^Mia 


Jiei«^;>^'>    ou.-    aimH      mttmi'Cttii    #«9to«wb   anA-«*4«» 

no  a^Uvta  9tii  ««  'uif%  9*  «i  •M»1..-  <f  m  fv  tf««  XP^  9mA$ 

V^^u)lX9»4/^«i  ^^i^tv  ftiiv  jr«{«  i»(i  urifrjcii  tier    obmi  ft#rf  taa 

»^  •^it.-TT.';  n  ..-lis  jmw-.  -.mntet.  chm^  AmI  jpM4««  na  #«Ct 

,^%  9$  im^kia^  im  oicv  #««l«it«a    »M4|  ta  mm 

lim  s  Oi^  i^'- 


^H^.llv 


.4'4f^' 


oould  oUiAVWliMi  )mv«»  ototttiniKl  th«  aoiMgr  upon  th« 

?l.ai»tlff  o«nit«»4«,  b0Wfl!V«r»  that)  Ui«  (iaaui?* 
W&y»  wftiTi}  propxsirly  i»u«t«;lti«d  1»«ffiaua«  Vm  .pl««l  d&«l  R«t 
mafwiir  the  «»ilrft  (l««ia»d*     Aotlonn  in  4«»bt  on  1»on48  iix« 
wwmm9»«i«i  t»  thftt  iihil0  th«7«  i»»  in  ihmtjTt  ^ut  on«  e&u«« 
ef  «ati«)ii»  tt«irex*al  breaehcn  «r«  oXl«^«A,  «iifl^  of  «liie9a« 
ii^«tn  provmi,  results  i»  ft  Jlttd#a«iit  in  f&vojr  of  tii«  plaintiff 
tep  mtAQtXy  th»  »mm  aacuat,  vma^y,  th«i  pmmlty*  wi%]bi  tit* 
UXegioal.  add«Bidft  of  tlie  aitmmt  of  db^«i^«ii  «itii%IiBhe<i  ia 
«<>itii««iion  with  tiii^  hvmkci^     I'ar  v«v:^*'  ][^r&<3iio^l  r<?a&^rui» 
tli4ir«'for«,  the  !«»  tjniiiitt  «««j^  aH^tpt^tion  of  lar^aoli  ft»  « 
••j^airmtii  ooy;i3i,  an^  in  VBJsi.t  asj^ttot  of  il^«  «»e««   tit®  f«ilur« 
lo  POST  Um  #f06.*&O  ^it%ii»»»i%  B;mi  inttx-t^si  O0a»ti%u%«d  &na 
ltr«ttfifti«  Mi4  tk«  fiuuutrt'  te  i»«^  the  jlu^^^^at  fox*  oo»tii  ia 
tluB  ^Ap^«i3.«kttt  -Oouvt  (ieiistitiit«<d  iOtiotlUNr^     lb*  pi(»a&  fia,<i4 
fvUXyr  tamvivn^  the  fixiit»  »fl4*  ia  iri««  of  ths  f&ot  tlmt  tuia 
first  %^r«ii«^  wem  in  rtnlitsr  tjs«»  »uleiiHt«m9«  of  t^e  ttotioa* 
w(l»il«  tli«  si«eoiid  d<m»titi»t«d  l»«tt  an  iao<»»«id9»iia«  it<M» 
urn  turn  et  tis«  epiaieni  that  tDi«  oourt  »lu»ul4  imrti  8u$st«ine4 
t)i«  pi«a  A»  a  i>3.«a  te  tii«  dftolajraiioa  no  fMt  as  it  oowsted 
itSK>a  a  fitiiura  to  imy  the  oxi^iaal.  Janl^Rie^atf 

fha  jttdipent  i»f  tlie  Oonxat^  Cosurl  i»  revcraod 
aaii  th«  oauao  is  tnmm&tui  te  timt  eourt  fair  fwrtJner  pTOoaoli* 
ia^  in  fitoooardaaao  vit^t  ih«  i^ami  harain  expr^^Sfsad. 


«Mjy  -^j- 


■etc    -.'r  it-f -.h    "^w    fiJiO-ixr 


•»•?-' 


fmi  0ai#  fix 

CHI 


•  •  8X090 


\ 


W9r  tt»«  of  J^itts  Liiilia«i»« 


£t«f  Aucltmt  in  ^iraror* 


ERRGR  TO 

MOHICIJPAL  count 


?ifiatiff  .'.'in  Sipmie* 

-         -''      O  A  O    T    ^      1   o,  1 


v^' 


!»,»  jtmfim  fJiXhm  tlvni-r^md  Vm  upimim  ef  tlui 


<jK>ttjr(« 


@a  Ma^r  7«  19114,  a«f enfant  l«t  «rreir«  Trtki^  Am 

gUtkiutttf)  h9ti!m  ttttlt  in  iJbM  EunioipttX  Court  of  Chic«k^» 
ttig^net  Oii«ai*  0«   Juei^e»  plMatlff  in  fotrex  (hertlitaftttr 
0{Ulle4  4«ef«a<l%ii%)  9ti  A  writt«a  oonir&ot  ndsiioh  preiri<l«A 
fur  th«  yiiintt^at  «f  lOui  «»»  «f  #&00*06  ««  »  itmul  wU^f 

|ui%s<^«iit  far  the  f^l  mK^uKit  i&nel  ^m9  o»»«  x»cnr  oomts  iMifere 
tt»  on  a  writ  of  crsior* 


fiitt  4vid«»9«  R^ws  that  th<»  plmintitf  and  d»i» 
fttiMlftiit*  on  j^ri.1  14 »  X03i4«  ent^rr«4  iato  %k«  f&XIowiaig 

vrittfts  AKre^ussiantt 


»A|»rJLX  14,  in4« 
ArtX^o  of  «mre«m«iit  hy  tmd  }seVtmim  0«  0* 
Jttaig*  fijoid  I*.  A*  Ho^b*  $t  Coiipatjagr*     It  is  Jnev'oligr 
o^arood  )»y  f*  A«  Hobbii  &  Goiaspany  tlia^  thejf  «r« 
%0  ftinmXrn  «l  cGOMifision  for  aosL»u88satiii|t  t)i« 
8«1«  of  property  k»o«B  anei  do«ori1»«4  1^  jf^39 
lorth.  Sihoro  Avonuo,  of  fir*  httairod  dolljar* 
(t&OO*O0},     It  is  furih&S'  aigr«Mid  M»i  uttdorotooA 
tiiat  0*  C*  JunffO  le  to  r«9oiv«  a  «ol«  i^rioo  of 
twoiit^fiTO  tiieusAfid  dollar*  (#2S,€ 00,00)  not  to 
hla»     Q9bX  to  1»«  ooneui^natod  on  or  boforo  Mojf  1« 

xn4« 

, .„ i»^SM..,^bim9.fi*.. 


bmu  •  0 


••ittDII  jk  Bnuft 


►  CT 


1 


nliilf^   IJ-. 


tha  •vld®ao«  furth«r  shown  th*t  att0r  0.  C»  il^a^pi 
Mi9pa.«y«(i  thA  pXttinUff  ft*  «  reed  Mtet*  aetmi  tc  »(diX  th* 

prm^»0»  s«rt  fortli  in  t>h«  mboytt  «eiitloncd  oeiml»«ion  oontxuat; 
th«t  the  plAinti ff  ol»tAiii<id  «  ]mr«]aiMi«r»  cn9  M&ri«  ThiXot  «h» 
•nt«tro<i  iate  &  written  oontrnQt  to  imr<ih«««  the  preaiti<i»  In 
Qaottltloii  from  C«  C*  J\ms«  fez*  $2S«ft00#<:s0*    AaQording  ti»  th* 
t^nm*  of  Uuit  ooat^ttot,  th«  imroiuuior  sgreod  to  t;»«y  #1, 000*  CO 
<loiai  ft«  m»im»%  sM»n«grt  to  ««»«»»  m.  tmmt  ^«^  to  eoouro  «n 
iad«'bt«4n«so  of  $IJL«00O«00,  mM  mif  the  telanetf  of  1^X3  .SCO.  00 
(the  oxtmnk  $&00«00  i«  not  ftpooifieoXly  mi^lBkinn4)  ftt  t^e 
offioo  of  tl»«  $l^i<mgo  TitXo  tmA  truet  ^i&m^W  ^^^^  ^^y*  aftor 
t3»l  titXo  h»A  1>««»  oximiiiod*     It  i»  not  4.lspm%«A  timt  thm 
piurolmftOir  94a44  th«  |1,,CQ0«00  •(Mr»o«i  an»:n«gr  aad  wao  roiu^  and 
wLll^iiBiC  to  mxvjf  -out  tho  t^sraui  of  tlto  aoatirftot*    Aft<»r  th« 
ooiit2«ot  of  pux'c^^BO  mi4i  solo  into  Bia4«t  it»  to^^thor  with 
tho  #1«0C^«C0  oojmoi^t  mRM9Qr  was  a,«xK»oit«4,  oa  A9:ril  l>4,  X9X4« 
in  oeoyow  wit^i  tSm  C^hioai^  fitXo  a»d  frust  OoxapKRaF* 

tlibft  dioftsiidttnt  ooiit«aii«^  tli>«.i>  tli«  olioipfttiono  in  tho 
•tat<m«nt  of  tsltaiu.  im-d  th^  s»r«^of»  4»  m%  oorreopond;   ^mt  ia» 
that  tbe  i»tat«ai«at  of  oX«dsi  eaa«  in  tlio  XowMP  ooax^  whioh  r«» 
oit4Mis  *for  ooiiMiooioao  for  oomrlooo  of  tho  oomplaiiuuit  « 
lioottood  rool  eotato*  iscroicos'  in  Qhitm^.  porfonao4  for  tho 
aof  ondo^nt  at  bio  a]M»oi&l  inat»noo  «.ad  r«<iuo»t  in  ana  al>Ottt 
a  oertain  isoatraot  of  ooj^o  nogotiat«4  1^  the  plaintiff  for 
IHo  dofonehemt  of  tho  yroiaieoo  oonetoniy  leaowii  aa  1133  fiorth 
Shore  Ay«*.  aegoro  l*arM»  HI**  tnblQlii  aaotmt  of  #800*00  io 
Vm  i^naoonablo  usual  ana  euoioaary  oonaiaolon  for  ouofa  omn» 
irioos  00  |N»rfenis^  Ibiy  plaintiff  ana  aa  ootatiiiohtt^  by  th« 
rtaeo  of  tho  Ohioa^so  BoaliSotato  Bo«r4  of  whitfh  i^Xaintiff  imn 
thisn  and  thoro  a  nMMa3>«v,"  <looa  not  aaooyd  witl:^  tho  proof* 
that  io,  with  tho  inpitton  oontraot  ahoYo  euantiona^,  4atocl 


.J    ij&^   9$  #|nr|p  •.#m;«9  ;Uit-t.«  iu»  tti. 
.It  vac   oj  iMMis*  x.>-\<iti(?'m^   vJ.t    ,t04n;M-  to  ^n«»# 

**l*    •^.<l*    IT? 

i  d'attf    tbacii^Htitfi  •'toevii  *i»i  ftau  eaji;  4 

"^o  fmromB  t^ ' 

tnunotsnn  am  m*j^k\ 

-a  «!««'; 


««»s«?ii»ais;??j:9  for  »«rri«»i»a  r^joiawrsd  th*  4«f-?!»aaut  in  tiaiA 
«!te>ut  a  o«rft«4?i  <»atraort  of  n-tXt  at|50tAa|»d  Irj''  t5j/s  plalat* 
tiff  fey  tlifl  d,«ffm«i»at,.  ia;rtui*.«i7  iaya  a  pyui»'ir  :r»»u;a^ltttl«>a 

•afhieb  psstrTldas  f©i?  i5H-*«  |M!ijy»if»t  of  -a  «»iaffila».l»ii  of  $500*00 

J^»  waiPiU'aaHt^l  ^  «^1,-*,     If  ia  tw&»  tlwtt  iai  ^tos  ntat,«Bi(mt 
of  iisXmiM.  i^ttklnttff  r«f«it«45  tl-mt  #t0e#CO  i»  t5»e  ?«oaosMil8lo, 

tH«  pS^alntlff  h5vd  put  ia  ?^vi'3«a3s»  tli«  ^s(iritt<im  aontyaat.  It 
■^wiJinsMi  'a«?t«a<*»»?My  for  th»  plftS.iit.iff  to  pT^xv9  tbat  |SOO#o© 

warn  «  jritt»oi«Wkbl«t  umtal  «asi4  (m«t<»sMiuP3r  oeiottiitiaio!^* 

It  is  f\i?*h«S'  «'MSt«B94«d  'by  tSK*  d-Kf-^4-4at  that 
a  oantUtioa  ,^»ae>«Ki«ii3t  to^  y^^a^iroapy  i^  th)»  iilalntlff  w»»  t^t 

tH«  asXt  aiwui^l  "b©  «»omwM«i»«sit«*A,  s^r**!  th^t  «lfflfoad.«*at  aljould 

3j>l«i-latiff  o'btaiBSNi  n  .ptirsflafsattj*  who  ai^jnod  a  ^iadiuj;  oo»tF»«t 
ai!Kl  «i«t«»«it«4  $3l,OQ0»CJO  oii!fi3fa«»t  s90Jt«y*  tta4  tto*«  complied  wi'th 
tho  r«<;iuir«»i«tnt«  of  tlt«  oonnislftoioit  oimtnkot*     l^i^tm  the 
plAlatiff i  toj^  hX»  offoxto*  Inrouglit  into  lioias  the  binding 
iaritt«9a  oomtnMst  betwooa  the  dt^feaOismt  umi  tho  puiroluuior* 
ho  musi^Xoto^  in  ftdl  tiio  part  of  tJ3^  mmmi»»itm  ooatraot 
tmA  lMi4  ooiamod  mni  ^m»  entitled  to  tiMi  |f&C»0*00»     In  l^« 

««««  «f  iiteiiiinlii,  X*.  Mm^sm»  ^"^  »!•  *»»•  »ii»  «»• 

oourt  OftjTO  oo  P«st  S3lAt 

*19M)p«  it  i»  im  oiqp^rooo  oe»ditioit  to  the 
]raby«Mmt  of  oomsdooiomthaLt  tUo  oolo  1)0  nudOv 
our  3ii|»r8a»i  Court  lioldo  tiuat  o  binding  ooa« 
tJiMiot  Of  oaio  isust  bet  (mtorod  into  botwooa  tlato 
owMur  «>»4  thtt  pxopoood  s^uyoMoor  boforo  any  oo»» 
odooioito  «ur«  OftfiMNi*     |;»  ooMto  otatott  it  io  htHA 
that  tli.0  oosHoiooioxi  it  not  o«jnso<l  untiX  on  AtAnuA 


stmtmtnii*  tnU  at  tmAi  vu*,?  s:  fi,     -•^a 

$mifi  •48W  I'ti/rr  ttrf  X^isvoc-^t  %>/  iff  ^  ?r    t<7  rt"t.»ijir>r   r. 

stfi   ::ntii    <  01'.   *  .'.  .' "  •<XK>,W?4  •▼**»«fT 

.v'*-»a$t^%uq  9di  Sm^  $maum\*b  tu  tmtmt^a  inmitmm  a^ttkm 
•jfac  aolMalMtfo  •dS  td  ituc  »1«|  XXitrl  sil  ^t«Xi0Moe  Ml 

•lit  •ilft  .<s^  .iiX  tfl  «jmKCM  ^  itaMBfiL  ^*  *««* 

•ill  A9»«f»tf  •1*1  ib««i#m  »'  #ai«i  •!«•  !•  t»«it 
kiMi  «1  a  •m$»'m  «mm  rI    •Attcnu*  tm  ■■•iMla 


«e3||r«3r«.n8«  of  thi»  p7cis>«rty  ie  wade*  or  i»her«  hp* 
9H«d  to  m  le)Mt««   e^  aetunl  executloift  of  a  3,«Aa«« 

*»he  Zupv^^m  Gouyt  of  this- state Imui  aot 
gnvm  to  tMt  extent,  .b'-.!'«feT<»y,  %ut  l.-iy»  down  th* 
Vltl«  «a.«arly  tiiet  n.  binding  ooatrftot  of  sale  mmt 

%•  «iit«]p«<i  tnt««  (liiasa  Xt  ^ftnaa.  i»«  m.  3©4; 

lit  t)i«  l&ttAr  ««»«,  wbicli  vitiM  e»«  of  pro»|»cotiT* 
Xisumr  trntl  Immam^t  ihw  n»al  99%mt«  ag«iii9i  liTe'iie^t  th«  parti** 
K»S«tb«r»  W%  1^0  a^tt«r  »tlll  ar«3saii««4  in  th«  fere  of 
SM^I^ti»tiotui{  mwX  tJrt4»  ')ourt  «Ai<i,  "^.4  ei  !««««  1»«0it  axeouttfd 
or  bai4  a  Tftlid  oontr&el  t«  «x«0ttt«  a  1«»»»<9  'b«»«a  «nt«!r«d 

«a.tlU«d  to  <K»emi»Jii»ttS«'*^ 

tiam  px»:in%i£i  in  th»  at&^«»<mt  of  ffii&im  »«t  forth  that 
the  oojoiipttafftttioii  MiK-od  for  wtat  tk«  ooHnsisAion  ««t»bXiBii«<l 
lUf  thm  j^m&ta  of  tJa«  CM  sago  M»aX  i^t»^t«  Board,  Ibo  oIiouIlA 
hMt9  9ttt  lA  ovi4&nae  to  tStrnt  of  fool*     Inao^wi^,  l»ow«iror» 
oo  tho  ipii^iiitiff  r<itooir«rod  on  o  «rl,tt«»  o^mtxmot  «i^loli 
proT&dod  for  «»  laq^ooo  oswunt  ao  «  o»fflBtieoio«i«  it  mui 
iii^«Qeo»ttvy  fOf  ^ts  to  provo  thot  the  »im\m%  wm  ooa3»ut«Mi 
im  oooordonoo  with  tl»9  rtt3L««  of  tho  Chio&go  Hool  letato 
iiOftV«l»  or  tiist  tho  fidttotuit  o»«  roaoo;&m>^o* 

Fls«tiji«;  m  orror  in  tlao  rooor^  oo  «iro  of  tiito 


to    :r 


«#I/T«M»     3#    iX>S%4tH»9   ^ 


•'  fffuMHi  «a*t«MK»  reft  tt^  ^•tl;v«T« 


.t«    0«c  SiJi-to-it 


25     -     21249 


poQunr  -  HSBCz  ooupasy, 
«  Corporation, 


itofendant  i^  Krror, 


TS« 


XRROR  TO 
XtnilCIPAL  OOirRT 

OP  OHICAGO. 


(}RSiaa*8  LIMITSD,  / 

a  Oorpor»tien» 

flaintiff  in  Mrror, 

'■     ■'      20  2  I. A.  192 

XR.  JOSflGE  TAYLOR  tfollrorod  th«  opinion  of  tho 
oouri* 

On  lul)r  XAf   19X4 »  dofottd&ai  in  error  (hereinafter 
oallod  tJio  plaintiff)  Vroxight  onit  aj^lnat  plaintiff  in 
error  (hereinafter  oallod  defendant)  for  the  ouai  of  IBSO.CK}  fox 
arohiteotnral  work  in  and  ahout  preparing  preliminary  aketehee 
and  nerkinc  drairlnge*  piano  and  opooifi<»tions»  at  the  opooial 
inotanee  and  request  of  the  said  defendant. 

In  hie  affidaTit  of  merits  defendant  denied  that 
ho  ordered  the  work  done  and  also  alleged  that  the  work  was 
net  worth  the  sum  of  $250, 00* 

On  ifanuarjr  12,  1915,  the  lower  oourt  fovund  the 
Issites  against  the  defendant  and,  on  January  16,  1915,  en* 
tered  a  Judgment  afiaiast  the  defendant  in  faror  of  the 
plaintiff,  in  the  sum  of  |250.C0«  The  matter  aaw  eomes 
hefere  us  on  a  writ  of  oriror.  Ihe  substantial  question  in 
the  oaee  is  iriiother  the  defendant  is  liable  for  the  making 
ef  eertain  plans  and  seals  drawings  whioh  were  dollTored  te 
and  retained  by  the  defendant* 

Plaintiff *s  oTidenoo  is  to  the  effeet  that  the 
defendant  told  the  plaintiff  to  go  ahead  and  get  out  the 
plans  and  seals  drawings  and  that  it  did  so  and  dellTered 


tMUS     •     M 


01    .^yrjSDfi    .(,> 


o  -   - 


.«JT 


■>^ 


■tf.t 


:a>;i. 


90«EHISt  lo  «u«  M^  'Z0't   iiaKiai9l''>b  tutllra   i»i'i«r  cttito 

tmisr  l^tti'9b  iKBtMorf'b  »st%tm  *?»  Hrekkllu  nlM  tiX 

•<»D.o«5^  la  ia/«  flwi;r  litre  ow  tWL 
%Ai   Uftuol  *'r;juo    s-.T.-i.    uit    «Si8I  ,6^  X'x"'^'"^*^*'  '^-" 

••MM  mm  %9timi  9tSt     •oa.u^fit  l*  »$•  tli  at  ,%tA#iiiAif 

tlRhtMi  •((«  t9\  sXtfjutX  ai  #n«;:^Af»l?<»  «c(#  tnjfioifw  ai  imuhi  «U 
•^  ikaiavilab  •lav  fialiAr  aaaiwtfTA  sXaaa  bttm  nmtktn  nlmtxnt  te 

.;s  -VM'.:/'  '\9b  lids  t^  bmHXMt*X  bn» 

tt<{.t  i'tfo  i«)|  ham  totrfa  Od  d^  iii«»iiaX«  •<!»  6i»9  #fuiii««i»X) 


tlMM  to  th«  d«f«Bdanfc.  Tho  defendant's  •Tid«ae«  is  to  the 
•ff«et  that  the  plaintiff  off«r«d  to  outealt  preliaiinary  okotohev 
for  tho  work  and  would  oo  do  without  olaargo;  that  plaintiff  did 
•ttlMit  preliminary  oketohee  and  that  then  the  defendant  told 
tho  plaintiff  that  a»  the  itetual  eoot  eould  not  be  aseertalned 
unleas  |»lans  and  soalt  drawings  were  mada,  the  defendant  told 
plaintiff  to  prepara  the  plana  and  seale  drawings s  ^^^^   there* 
after  the  plaintiff  did  aulmit  the  plana  and  soale  drav* 
inga;  that  the  defendant  told  the  plaintiff  he  would  talk 
the  matter  arer  with  his  partners  and,  after  that,  had  no 
further  eomnunioation  with  the  plaintiff. 

fh«  OTidanett  shows  that  it  is  not  the  ottstem  for 
eontra  ciors  to  make  and  ehargt  for  preliminary  sketohes  if  the 
sane  axe  net  aoeepted,  }mt   that  it  is  not  the  custom  for  archi* 
toots  to  pr^ara  plans,  stmlt  drawings  and  details  without 
eharge. 

Zt  is  not  disputed  hy  defendMSt  that  he  reoeiTSd  tha 
plans  and  soala  drawings  made  hy  the  plaintiff  and  that  they 
ware  not  returned  to  the  plaintiff.  Although  there  is  ohrieus 
eoafliet  between  the  teetimoi^  of  Heros,  who  testified  for 
the  plaintiff,  and  Oraana,  who  testified  for  the  defendant, 
the  testimony  of  the  plaintiff's  T^itness  is  strongly  oorrobor* 
atad  by  the  fact  that  the  plans  and  seals  drawis^s  were  not 
only  made  at  the  suggestion  of  Hares,  who  aoted  for  the  def an* 
iftaat,  but  subsequently  delircired  to  the  defendant  oonpany 
and  by  it  retained.  Va  are  of  the  opinion  that  the  evidenee 
justifies  the  Judgment. 

The  eharga  of  #S50«00,  n^eh  was  mads  by  the  plaint* 


bt*n  in-ibn%\ttk  ^SU  «Miia  tfi»T  atfilwnh  oJun*  baz  tuslq  nttmitsa 
Hint  hlitwm  •A  YtltatalH  %Kt  bioi  #iMbmitet  •di  tmA9   sa«ftl 

jf9«M   «ft  «»#««»    «IU    /«Q    etl    )i    ir«>  ,iMi^r>^9»    #0a    (I'M   MUM 

Xiusvuito  inmhiw'i^b  •ti,i   t>i  t>9^f»rllnb  x-Ktn^upvaifv-  ,    not 

*SftMi:ti^i  9AS  ««ill#«i;t 


tiff  for  th*  nork  done,  wa«  only  one  half  tht  eustomnry  oharg* 
of  fJLT«  ip»T  cent  en  the  estiroatsd  cost  of  the  work  and  «as« 
therefore I  reasonable* 

Tha  Jttdgnant  of  the  eourt  l»olow  is  affiraa4« 


*5»  A 


A99«XI««, 


El  AL  O^  I^'pitSiX  m.  i 

rumi-&m  etAimsiu  tei'Ai^x,  / 


am  Q&m'tt 
COOK  couimr. 


V 


202l-^-l^^ 


im.  iirsflsis  XAiacil  delivfirs^  th«  opIiUea  of  thtt 


eourt* 


Tnle  Is  «n  AGtion  for  dannfts  for  |>«r»oiiml  in** 
4uri*B*     2i  ims  brought  li;^  «9|><»X19«,  hereinafter  oalXiid 
tli«  |»Iala%iff »  iijiiainst  W.  J*  Hiswsaii  Cio*  and  th«  aj^p«illant« 

Tbctz^eon  Starrfftt  Co.,  h«r«ljru&f%«r  oallcNi  tiio  d«f«xi<iant» 

la  V&»  lower  ttourt  the  plaJLntiff  obtained  a 
▼•rdlot  fer  $SOOO«00  agaiiiat  >»oth  th«  d«f0»$!kmtB|  but 
«ft«r  Ju^iiausiit  Va^  dtsftadant*  W*  J*  Itowmaji  8e*»  naa  die* 
missad  out  of  Urn  c^mio  and  tit«  oourt  r«nd«rflf4  jadgmint  ott 
1^  T«rdt«»t  agalttfit  t}t«  daifondaat,  l^iompooa  i^torrott  (>•» 
md  fr««  tM»  4udcffimt  an  appoal  mu)  toicofi  to  ti^iia  oourt* 

fho  saaiatiff  «a»  «aplO]rod  Isgr  ttk9  aofondant* 
«•  J.  Voneaaa  Co*,  at  a  laltorar,  to  )»Xp  la  the  sonstruetioa 
of  voUo  and  (miaoona  for  the  «r«otiaa  of  tho  Xosux&nao 
laoitftiHSO  Buildiag  at  tihoraaa  otroot  and  Jaekooa  boulevard 
is  fi^ica^o;  hifl  partiottlar  mrk  Volne  tho  dusviag  of  buokota 
as  thoy  oowo  u^  ia  the  woXIo  or  oaieoona*     Mo  hours  woro 
froa  four  p^m^  uatil  aidai^t.  aact  t^%  tna  timo  of  tha  ia» 
Jiiryt  oa  JTuly  31,  1911  •  ho  had  'bwoa  at  nork  th^ro  for  aix 
or  aovon  dayo*     On  '^e  di^  la  quoatloa  ho  iroat  to  work  at 
four  p«a«  aad  «d)i«»a  it  i^rov  dark  ho  ^^rked  hy  the  aid  of 


\ 


■  ( 


l\lHMO  AD 


f^t 


viti  It*  il«i«aq«  Md  h0/%»rkl.' 


^s^W^-i 


^Snsli'^i:i'i.'i  ^iii  bflfc  ♦Of'  rwyrx  t«iii#.  ,  'i«X«  «1# 

■>'><;t?'.nf'!'  ■■-£♦ 


<Jn  «*Aj  2;4.»  1011^  ill©  ni^ltt  of  tiu»s  &ooici©nt, 
he  imR  vmvkixitt  at  th«  )}ibK<iK»»i:it  l<nreX  n«.«t.jr  the  Shwrmuk 
iit3P««t  9i<4«  ©f  tAx«  lyuU4iiis.     About  titty  tn»%  south  «f 

A  plAstk  roa^mgr  «ntered  tii«  ba««!aan%  tttM  B3a.»rman  str««t; 
«3Ct«ad«a  w«ttt  son*  distuno*,  th«n  tuvnttd  imutii  tovitrd  th« 
ooaorete  mlxwari  th«n  «M«t  up  t«  th*  l«T«aL  of  Oh«y«Mii  street* 
T3^  pl«nk  n»iH4«»jsr  4ttet  ia9ntloiae<t»  lasan  ttAM  b^  t«eMESB  for  imuX* 
iag  out  th«  atMCtli  it^btioh  im»  birotiyptt  up  fr«>s  th«  vwiXXu  «ad 
alno  fo3r  itticisg  «roner«t«  to  fill  th«>  volltt  or  oaia»onB« 

f)}«  $iftrtiaul»r  v<^U.  om  «iti.ah  tli,<»  pl&intift  «»• 
vorJang  o»  ^ulsf  M«  1011  •  mm  ^sithin  t3m  mtca  ^uiid«sl  l^ 
t}te  l^e««l«aly,  &i»4  alwut  tmvni^mtitit  to  tlilrty  foat  oaiit  of 
tins  vttKt  iii4«  of  %h^  vemiw^*     tiui  ttxoavmtioa  for  thft  Ismlld* 
i»g;  wiMi  ^iSHidofl  0X1  t3m  mutt  \^  iMexmm  atrwot*  on  th«  i^rth 
tor  Jaektton  )»ou.loTfkr4«  on  tl3>«  woot  iBf^  Fifth  oiremio  o>»d  on  th« 
ootttlsi  1^  »  lino  ctr»im  m»t  <md  woot  ^mlf  t^  blook  oouth  from 
J'Mdcooa  lioulovard*     Slioxi^fioa  t:it«rrott  C«»saipiu^  lactd  the  ^enwnX 
oeatrftot  for  tim  OQaotruotion  of  tha  Imildli^  unti  put  up 
Vam  otruotuiml  luten  «forJc« 

in  %h«  jsiddlo  of  tifao  ^uildiag;,  ooom  otruotursl 
•tMMtil*  orootod  liy  tluwiyooa  and  iitiunrott*8  wm  itoo  up  «s 
m^  «.»  th«  tjnird  ttv  fourth  fleor^     t^bo  otrucituna  Iros 
workoro*  mm  v'm«  XiMtsapoon  ^nd  £t«rrott*»  oni>Xoyoo»»  workod 
during  tlio  4i(y»  om&lng  t)i;oir  cLa.y*a  mtrJic  at  4:30  p.m«  aad 
tiiogr  ho4l  b««a  &t  wox^  on  tibe  &r«»io«o  th«  <l«gr  of  tho  a«$oi» 
aoat«     tlw  ourfaoo  of  tho  boooonout  at  the  X«tA  of  and  in 
tiao  Atti«£)itoor^oA  of  the  vrolla  wui  rougii  oad  uaeroa  and 
strown  with  tho  (lebris  arising  bj  rvaium  of  oonotruotioa 


«^» 


•«»xi]i  miwmMm  «  mm*  -- 

itiit  bxoKiti  jUitoA  iNumf#  muu  ,tt«it»i«Aj»  simm  ^ 

:iMitf  K«1  «KMi  trf  M«ai  Mir  •Jboxi .  .:::'.^  $aei  yjeml^t 

frjt'  '  l»  dinu»9   iiiJ    JiiO  a<u 

;(#Y0O    T  ^    49AU  iM>A«BI04i    4MNr   l^U 

JUf^    •««'.  'A 

•^0M  till    >•    iJU»    «<i«    4H»#iM»'* 

.'   tail  lo  "uf^   9»  iiim:^mit<. 


«>P9%-vkliXQMtt%     Tjti^  if«XI«  wore  xXmb  six  t«  ««v«m  f  0«t  ia 
di«M«t«r  and  W9r«  ftU-^d  «»itJ«<tr  part  of  th«  Wftjr  up  ot 
mtirttXy  r^th  mnmf«%9i  on  Vm  noxuK^tt^i,  »t*«l  sa»»«iR  wsr* 
]^ja9«<l»  and  OR  ti)i«»)  8t««3.  oolusme  ^be^ut  twd  f««t  •^.uay«^ 

VO  ie'»i»i&  SAtMtolNli*  (Vh«  £*a«irftl  ttxo«.Vjiit.ion  bsing  ov«r  l^ifO  t««t 

iMtuMrs)  t4i*.i"«  *:;3yi  Ut  l»«i  i!*  V541«2r  «.*mJ.  ««(ji««  sweat  in  a>  ttuhm 

&»&%»  in  t^aut  ftlxt««KiBi  ««xis  in  ih%i  ^wn-^Rea  part  v&s  Ab«ut 
te«(R  huXX%  an«l/^r  ilie  JFlXtii  ci^«nku»  »i*«Mi«llt  at  t)s<s  scutloMist 

t^«  1»&12.«i|     it  miM  a«n«^««4  «!  tiiiHiJtft  or  <^ul3iJL«  pinnies  ImXA 
fttt  tlio  iguroimd  |o  k»*»  %h«  im»lm»n  out  ei  iim  nua.     A2»out 
i«ii  f*«t  aoutld  oi'  y3ii«  imUJk  t^tjjro  «tts  a  otariaK  of  eloattio 
I.i^t6*     tM9«  w«)N»«  o»  iii«  i^fsi^t  in  q^iOfttion,  this  only 
3U^i«  Im  t.14*  l9«ifr«^«nt  ex«<?|»t  tiw»«  An  t*wit  a?«trt  of  ttoo 
<sx««.vatifi'«  -^tenr^  tsh-*  pl«d«tlff  w>rlF«H'...     The  ^.9mip.nt  i»lee» 

AlKlul.  til 3(0  p««|««  %h«i  jftii^t  of  tho  {ikO<$i^«i>ttt»  til« 
piAlaUff  l.«rt  hiii  iH»jrae  aad  afsurtotl  in  «  «••«  by  Doutkt 
dl;ootioii  %0  1(0  to  ij^  toilol.  He  laMd  boon  told  i9Ja«ro  it 
noii  but  tea  aovojr  b««a  moxo  bofoio*  X%  wtut  «  dark  ni^it 
attd  %i»  aontroX  «iUf4M  ««  »%a%fid  aboTO  '»»a  wi^iiout  artijr&0Ji.ttX 
klgiit,  Ai'«4r  ^  had  gono  »oau»  d4i«t<suiao  02%  iiis  ««^  to  tho 
ta^jtoii  ho  foil  iA^o  da«  i^i*  ^ae-  iivXos  o««  9«*ls  oi'  -^^u  »«»<«• 
tral  fljroAt  ono  in  t^tic^  »  otool  ooXuaa  had  boon  plaeod» 


%•  Oft  ximt  Mir  t0  rxmr  *  '^"•^  imia  iu*iiMMuUi 


aowl  wont  to  hia  mid  touwl  he  had  fnllon  4o«»  IS  or  X6 
fe«t  into  pt»  of  tha  ««lXc  uSibjloh  lm<i  b««n  Xoft,  liy  tti« 
4«f«ndMit*  uiioov«r«(l*     13i«  oirldonoe  Bhowv  that  a^ut  oltfht 
wtllii  out  of  tho  otxttMni  in  th«  <t«ntm,2.  iur«&»  had  stooX 
ooXisnas  plaott4  in  HismA  lagr  tiM  d^foactajnt  and  had  hoon  loft 
llQr  thon  o|Hm  aiid  unooTovod* 

tlMto*  partieiaiir  woUb  ftfttwr  h«iM  dug  hy  Mwmum 

oy  that   GOKiRany 
ii  OcK^pttiEgr*  9Xaiatiff*o  ois^osrwr*  had  «U  h«o»  oovoxoii/witli 

•uhfttAiitlal  sOoiticiag.     Thu  «truotunft3L  «%«•!  wh^o  put  up  tigr 

th«  dofoaoAUt*  and  to  4o  th«t  «oirlE  lOto  d«fon4mit  wnoovex'oA 

th«  wlXo  imfil  &ftmp  tho  «t4M»I  u^rlghtft  ««]p«  «et»  or  ^slaoo^ 

ia  th«».«  «tUi  Xoft  ih«H  0]^on  snd  un««TorM*     th@  vvia^noo 

d«oo  not  alJtow  affiJTjaatiToXy  that  th«  ^Xnintlff  had  ajijr  ica6«4» 

«^«  or  ROtiott  th»t  two  w«il»  rofojrrod  to  w«j?«  uuprotooto* 

fend  uneoTox'^Hls  Imt  it  doos  aho«  thnt  h»  had  aover  b««a  io 

tSsK%.  psi;r%  Of  th«  hMMMMmt  h«fore« 

TtM  r»mrd  ao«»  iiOu  iiho»  4i»cftotX9r  vhloh  of  th« 
w«Uo  In  th«»  o«iitrai  uro*  laftiatiff  foU  Into,  hut  tho 
ir4ta«»e-*!M9  ^0  ]isMiJ.|Nid  got  hia  out.  d»o«»ih«  it  a«  hoiag 
lMt»««i  100  aaa  IOC  foot  tv&n^  wh<!>r«  ho  had  bo«»  workis^s* 
•ad  «•  hoing  iMiftV  tho  tt»nt99  of  tho  huiXdin®* 

fht  j!ilAiiif.iJEr  im£f9n»A  a  tvaetiuro  of  tho  fih^a 
«f  th«»  ri^t  loc;.  and  »  9ui  in  thci  loft  *^m.    Vroii  tiui  woll 
^era  h«  ^tM  iii,1u70d  ho  mao  t«kon  to  tbo  "Bym  and  iSay  SP&iqgiital 
iih@r«  hfts  lym  w%M  somMt  u]^  sad  a  oaot  mat  on  hi  a  right  log* 
&ix  aioatha  olapaod  hoforo  ho  ime  ahlo  to  ho  out  of  h«4;  aft« 
that  he  waff  oa  orutolioa  for  aVs^ut  Bix  isub-A%>,9*     Ho  did  not  ge 
to  work    for      ahout     a  year  and  ti«o  or  throo  ewntho.     th« 
ri^ht  foot  at  the  tioio  of  the  trial  vaa  mxoh  oafoohXod,  boic 


*i>»<f«Hr<)*lttf   (^iMi  HAM  M^. 


■A     tP* 


,yyl:ir<xoH  mMktf  hmi  tiC  •HQkiAr  KtfffSc  #•*!  9BI  mm  091  otMtW 


«XMrfl  a  !iiiLit49>^ 

^iqatoR  USD  iNem  ->^i 


h.A  'rfr«  'I*.*    MUfiOi    O, 


fcfi  tl*c  ifilulutiSf  iftsfclfted  •stiff  «il.l  i&^^  Tai>'  ttorc\;jth*» 
livid  (Atiy*  AS  u.  rfiinvtlt  fff  %h%  fi&lXt  lUxc  ttn#  «f  the  fe»t 

de®M  net  iit«it«  a  deutttt  of  itotions  to  boi  eiora  sptoifia* 
ttuftt  %h9  4«alar«tioa  ^ee  not  (Ouiri^  it  with  may  dutjr* 
fl&«  d«€3Uar(ition  as  drawai  o1»iriou«Xy  wkii  iat«n4«4  te  oharg* 

tooth  w,  J»  Kiiyte»:^i  Ott*  essissl  Ifif  <iaf6>i»«te!it  -slth  r<5,apo»iu»iM3..itar» 

'Hiia  disiaissaod  £9ttt  «f  th«  oui^^^  it  '^n^mt  ^  dn^ra^  i^gsviast 
the  a@foii4&at  (^^i^sagiiioa  BtufrnKt  OoiAp^saiiy)  alono.     it  19 
«aiWj:>4Latf2jir  mbl^u^iui  and  tii«  (laaoitian  n.?iD«ii  "ahttthsr,  nff 
to  tti«  T<kaai3inil  «lafatt{|.'«iiil«  It  i'?CB.tnliS9  «ki:i.«^lio»9  snffl<» 
«i,«)St  to  axsa.»  a«it  «.  ms«  »f  <9^<ftlona.l!3lA  3ioitXig<3«i$t ,  -iKisil  » 
ii&!l^^  that  la  «osaii9t«&t  *!**•  tfe*  «Ti4#ii««#     y>e»  a?»ttly®i», 
-««  riad  t&fr  docXarattlC'ia  ^i^fcaliuB  th«  t^lXt-wiis^  jsToiw^attj 
tl^t  U3A-  a«f«xi4ai&t  t'liK  iA  tlL<r>  c^ntraotlag  \>tt»lno«0  «ntJt  w&tt 
«i!upifi«4  In  Qonstiruotiiit;  ».  oertn^n  laxgo  hulMlntg  tutd  oiumo* 
tur*  in  t^e  Oity  of  Ohioa^o;  th&t  tho  i^laintiff  wsit  «mpl9y^ 
^  th«  W,  «r»  ITciiiRaaii  <!«•;  thftt  d«f«naitBt  knmt  th«  plAintift 
workcKt  la  tho  alfiht  tins  ttl^out  the  wtUla  vhk^  v9x«  b*la)g 
ditc  for  the  £i>ttri>o»9  of  htiiX41»s  th«  foundation  of   tho  bttll4» 
lag;   that  tho  d4»f«a(iUuit  oiuTiULDOi^ly  %i»i  ao^l^entiy  foilod. 
«a«i  n«gl«3t«^  %v  tssimNAm^  os^Mljeiftry  oso^o  .f^r  the  «ttf«itgr 
and  *««*Xfswpo  or  txitf  i>i«kiatiff »  hut  a-«8^5aLl,5«siiti.T  pffar?ait.t«»A 
<4i'?«r»  •!'  aaid  iS'siCLio  &o  Ijft  ••••^nti  srosaaljei  «mi4!!!»«4,  uJipr«tott<i4  snd 
ua«<iuurdad  «o  Suhat  j^ajrtseno  wn£*kjj»t;  at  smd  ahout  th«  9;<itto  woy* 
li&'bla«^  all  ti£t«e  to  fAlX  Into  aali.  tmlX;!}  that  (i«f«ad«ni 
hAd  aoti^vi  or  "^z  oarcllJMiify  e?»x«  iroul'l  hstvo  hmA  n«tio«  of  tiM 
dat/i^ejpj   'that  #laiatlff  ili<i  :R»t  havo  aotloo  »n<i  rao  not  «h««V(aw 
2s^«  wifch  aotl$«t  ^^"A^  «hllo  fl&lntiff  "mjQ  4(^iwf.  hlo  (tol^ 


•(U. 


•TM 


i  •#»  'r:;^si4gJU4  <Ml^  ^«u..   «.<»^. ^  i  nX  t«if# 

T'.^  ftiU   VMPiL  ^aiii)«(*l»J»  ««tf^    a-*^  AMU....   ..    .V  «4#  1^ 

t«  dMMT  •JU»«  «iif«  >»«if«i  tmit  4|M|^  ir.i?  til  ftMtvan 

■•»♦ 


ttfl^l  WM  at  vtufk  tlMiar*  anA  in  the  «x«rais«  of  ordinary  0Ar«, 
IM.  toy  r«»»oii  of  th«  o«jr«lraftneas  and  ti«elieeno9  of  th«  do» 
fosuiaxit*  foia.  into  «iui  of  th«  wollo  und  thereby  wui  iajurod. 

Xt  in  not  n0o«8«ary  for  a  pJLaiatlff  la  mtete  a  wuhi 
Ml  thio  to  oot  forth  In  hlo  doolaratioa  ia  «xpr»8«  vroni^o  tho 
^NiurtiotLUur  pxkwsipX^  of  lav  whiofo  Kifoo  ri»«  to  the  oltXina* 
tica  oa  tite  d«fta<iUmt}  It  is  oaou^  if  auffioieat  faoto  aro 
stated  frost  vhitsh  tbji  Xmw  urill  ia^iy  a  duty*     Wo  aro  of  th* 
opiaioa  tJftat  tkm  d«Qlaratloa  s«ta  forth  ouffioient  faota 
to  ooa»titat«i  a  oMuie  «f  aotiea* 

!53mi  (i<^fe»dBjat  eontea^s  that  it  was  aot  uader 

ebXigatioa  to  goartl  or  pr»toot  th<i  voll  iato  isviiloh  th«  piaia* 

tiff  foil,     la  Variaty  ^g*  Oo*  iu  l4ii»aakor»  129  111*  Apj^« 
630,  th«i  eourt  say8< 

*A  c»atraotar  «lio««  oervaats  ara  mafffut^ 
vpon  work  al»ottt  ^ioh  tiie  eorraato  of  mmth»w 
aro  alao  engaged »  owoo  the  »orv«mt  of  buo^  other 
flN»atrao%»V  the  ^ty  of  ordiaaxy  oare  ia  proaoout* 

iai^  ita  «ork«* 

fha  lav  jr«<iulrtt«i  th«  def «n4aat  to  «Karaiaa  ordlaai^ 

4Muro  for  the  aafety  of  the  plaiatiff;  emd  it  ean  aot  h« 
•aid  that  the  dLefoadaot  m^en  it  left  the  ««ll»  into  iKhi<A 
:i^aiatiff  fell«  e]3»en  aad  uagu&mted,  kiwwing  at  th«  tiae 
Of  ]paaiatiff*a  omploys^eBt  ia  that  aei^hoxt»o4«  fulfilled 
ita  legal  ohlifi;ation  or  i^erforxaed  ita  <ittty#     tlpoa  a  oara* 
fol  exataiaatioa  of  the  faeta  aa  ahoan  t»y  the  eridoaoa  vt 
are  of  the  opiaioa  that  it  ima  the  duty  of  the  dof  eadaak 
to  i^vBurd  or  proteot  the  wolla  ia  i^ioh  it  had  aet  ataai  ui»<» 
riehta  tmA  of  n^ioh  it  had  tak<m  itoiseeeBloa  for  that  iur«» 
9eaa;  ai^  that  ^iduni  it  failed  to  tfuard  ar  pro  teat  than  it 
gaill^  of  a^ligeaoe* 


««• 


>'JiO"»*i.»   t^M^i    a    vna   itx^r;)    ji-xv>^    m    mam   .iruj 


imftiu/  ten  tdw  tl  #alS#  ntuw^  >b  MfV 

A  .ixi  «fii:  ,t»jLih»t<j  »ir  .00  «|tt»r  ^»tJhw(V-  «!    •iJMi  run 

M    ion  turn   ti   2»C(b    ;.■»■■: i 7, «X.«</ij.    .-*/;.         •    ■■.■J'SiAO    •lU   T'/l    r"-.«0 

•kLj  '^Hi  tm  amlwotot  t^trt»mfm  tea  !«•«•  .iX*!  YtkintMl^ 

.  ^:^llb  Bit  J»«»M«i»Vt««{  <(•  n«lifl4|IX<f«  Xj«»i  Ml 

»^'  *    Vrf  fliiwdl'S  t«  •ir.';'*!   rot  J   '^*  ^t-';!.?  ^ic2f:ijtjfn    Itft 

*«'..-  '.a  -^uft  ttAT  wav  .  "tM 

ittq  tmdt  K«t  «oi9»MM#c  Wutei  teu  ^  >»  bng  (i#rf»H 


*9» 

tkw  d<>f«ndant  oontena*  that  th«  ylfttatiff  not 
•nXy  fail  (Ml  to  p]r«v«  thai  h«  ax«rais«<i  ordinarar  aar««  imt 
thfit  h«  hfis  afflnaatlfttly  pjrev«4  tlmt  li«  «a«  n«gXiff«it 
«Bd  tlsat  ill©  nttgllgniicc  i^T;.e  tiiiw  pjroxliasit*  ctiuce  at  hi&  is> 
tliiTif.     Th«  r-vl4Ri;«t3  iEjsO??*s  ti*«it  it*  vp=»  ouutcv&s'Jry  t©  ccvtr 
puch  wi^J.»  iwrtur  th«i^-  wore  u'ngj   «©  tlmt  tk<:-ri'  snt»  m.- thills 
©xtjpacx^timrjr  In  the  t».^%  tht-t  tli*»  j?-Iiftliitiff  fii&rttui  fcff , 

w«ct«rly  «Si.3r«ot4«5R  t*  tfe*  teilet*     K*  Wfc.t«  entlUKd  te  t«k« 
in  n  ■i^.i^tmvsl  tm^  this  Kii«rt««~t  rotit«  aad  wa»  net  f»u|>]^e«<l 
to  »tatrt  out  on  tJm  pwmmmmtiim  t}m%  th,«  disf  esdant  Tmti  l»e«(t 
ti4igllg«»t  «ua4  I«ift  ttmr  imlls  ungusorded*     ?h«ro  watt  no  thing 

nluaiorRaX  in  px«tiatlff*'e  <»oodu(rfc«     !«  hM  a  ri^^ht  to  i^  »• 
h«!  w«nt»  and  without  «vid«»io«  to  th«  mnttutyt  tho  {ir^eianN* 
tion  i»  ^«t  ho  wrjjt  o«r«ful«     w^ithout  tli«  i»igli|('«iiQ^<  of  th« 

d«f«»d«jat  t5i«rrt  «r«al4  *i»T^i  ^'*«a  m  fall  iiad  M  iisjuxy, 
Tho  f^iiX  aiiS^4  tk«  1.134^x9  7^t7o  {i<»t  I'k*  t>#o^alsl«  <j(}^eO';ia«no«  of 
l»3Laii»tiff*a  eosisduot,  ^t  «»  i»d«p«md0nt  jreirait  ariaiag  <ki* 
tiroijr  l«^  roiuioa  «f  tlJtQ  ne^lii^eaoo  of  %im  d«ftttid(mt* 

A3  tfl  'tH'ss  d«f9n;i«kwt*«i  9;ritle4«ia  af  ^iwJtr\Ai3tiaa 
umaebnv  thraA;  tiM*  m»7d4  '^thd  ^<MErv4ata  ^f  ^a»  ^ontruotoir 
***  to  th^  at.'nmntg  of  tho  othw  <fo«%j?ftiJt|s»y  llio  duty  ef 
«i3£«rsi9l^  dxdinar/  a»?o**  «2>«  ^iJiat  iin  e^j^^lio^tsAo  *M9si  th9 
si<^i-£l«no«  csosasLots  of  t^£)  «»ie'^io,it  of  f\^  aet  «»  t.l)«;^  £sa'9 
^i«iMa  tha  gftgXii^itao  !)0'it;8>l8t9  af  tho  atmesX^nlon  Qi*  ^u^i  aat;* 

^ssaosiia  Sa  .?ift.?A,Jk*  34b  xxx.  a<s«* 

?h«  ohjootioo  to  iaetruotion  nuwlser  four  io  uii» 
toaahlo.     Ao  te  inatruotiuno  uumhor  #0  st»d  47*  th«^  mm  net 
MMOd  on  tiut  faoto  shovn  hy  tho  «vld«iioo»  tmx  upon  the  Xam 
fto  aboir«  ottt  forth*     laotimslioa  47  1«  not  tho  iHSttiTAXoBt 
of  inotruotie^a  auaher  a3. 


wii  »lil  19  sniMo  9tmakxn%  «<ii  »i«r  aoinml/  '-<  -^^^  #M(r  tew 

ttjnr  tt\>ifi  ^  iQ  sllair  /fain 

:?»:■,  -  ''^  '  flurtl 

;■    ■  ->                         ,..■  .J .,.,..'  .  «  ai 

:qi  .%4lt    «XVMB^«tMt    tnU    o.  J..'Mt9i»i   bail    ,#R9«  M( 

'«|Ki  •«(#  t».>xl>iir     .ij/i;  •tk  tmtit  «1  noit 

.#iuJMn>1t«A  (Mil  )«  ^oe^..  >i  vt»^U 

f»*i#6iiu#(iixl   \*  ffuiieifixxi   a't»llJln«l1»^  s>/;'r 
aoi«4S\iftO(  afrtOK   - 

»«  tor  ..icteniXsiBJe 

#•0  MCA  VKU  «T*  ba«  •»  wlBwi  Mh)i#««n4<i«i  ••iifwpM 

«Mi   Mitt   m^  VM   ««WIMI*|T«   Silt   >0tf  MMM  Atsat   WO    aO    *»M|li 


<#A» 


yigtat  f(M»tt  tb<3  difMa«KM  4ur«  ««rt«laly  act  •xao»tti-r».     W« 
find  no  «3r;r«iy  ia  Oui  sr^oMijni  wluai^  4ustljr&m  «  rm-wrwrnXm 
*£im  Jttd|tift«ti%  let  aJTilfcWKl, 


»«f  enfant  liB  Brror, 

'    8RHG»  TO 

OF  i^HlCAaO* 
3?aja»tA|f  io  Error. 


\ 


20  2  I.A.  196 


UK*  mmxm,  ^ttXLm  d«Xiir«)r«4  th*  Qpinien  of  ilia 
«ettrt{ 

this  le  a  imit  wMch  ura*  lart^uitlit  i3S  tM«  liimiei9«l> 

Vm  fiisn  «f  t3k3ll*XB  for  i>Xwi^iii«  iwopk  «m4  aMit«ri«suLfi*     lOaiiif* 
tiff*  ft  st%tiBMr»l;>  «f  (9iX»iti  ii#i«i  eet  tlM»  fsMriouR  it^Eoa  «f 
Xft^r  8^4  sufct«rliili)  eua4  the  r««MW>iui^X«  v«au«  th«ref»r*     fht 
«f^itii»Tlt  of  imx%%»  of  %^  d«f endajst  ilfaoittft  1^«  «T«r  ttqplajr^d 
ia»iatiff  to  ftti^ali  M^  ««rk«  l«)»or  or  Rtat9rlia.o  ftnd  denloo 
titai  tJ««  9lifclntiff  etn»r  ciKt  funaiali  it&im  with  Any  work,  Xii^r 
«r  iRtfttortaXOi  Wt  %! logos  tMt  lao  ostpXojroti  ono  K^i^im  to 
yaaXk^  «  iraiEffiior  Icitohoci  for  bim*  tb«  dofomimit.  iaalu^ii^s 
all  i»l.«mbli}e«  X4ai>or  and  iwatort&Xo  !nMo«eii«r3r  ther«for*     Tho 
4«f«tidfmt*«  affidaTit  of  xRorito  <to«e  not  dOQjr  plaintiff* « 
alXogatioaa  ao  to  tho  roaaoaatilo  toIuo  of  th«  labor  and  mat* 
«riala  fujmtalsMM* 

It  «^|»oar»  fr<»  tko  «vid<mo«  tltat  tlio  i»laiatiff 
furaiatittd  to  tb«  Jbcuoo  of  tho  4i«f  aei4aiAt  jplUfiOting  fixturos* 
ia^v  «uitil  natoriala  for  tl>o  roaaoaablt  inaluo  of  $430*I&*  and 
itaat  on  i)oe«ffilMir  31  •  1919 »  tko  plaintiff  roooivod  fron  t]M 


\ 


V.J  ♦•  •>' 


♦  .aw 


(    .X«'' 


:9niaX% 


,Y0!:> 


MUu*.  ' 


•itt  to  aptiUsiP  9itil  tMitviriiAk  53^.:VA7  ^  ill 


ltniii» 


««liiX<l     ,»lMiy»$Mm  teM  il«««r  tfiiitaw£f  -celt  9 £•«&!•  tm  Mia  Mtf 
OffX     ^r^Jwtiktii  9uXapf  nUatimM^t  «itf#  tew  %imtu»tmi  tst»  tiotf«X 

Mix      •tO'tOttllUr    t^MICMNM   vijlltAtMB  JBMU>   Xt^Ml    ^^l^KtUtt^    tlm 

•*«iri«JUTfi;t  sialw 

tti#«A«Xvi  tu  imdi  MtftftlT*  vi^  arct  tt«M«<iii  ^l 
••ruajUt  sBMwrX^  fiM<u0')*Ji  mtU  l9  ••:  «#  MMtaiirnA 

tut  flU^MIUS  to  Mfivr  •XtfMi«M»H  Mft  Ittft  «i*itf»tMi  iiic«  «t<Xat 


<l«fttiidA»t  A  oh«<»k  <lAt«4  mttmaSomit  91,  191.8  •  for  th«  sum  ftf 

l'i&«»r«  i«  no  <loul>t  but  titftt,  Um  i»Xa^eitiff  di6  th« 
vovic  «ia«l  fttr)E)i»t9i#4  ttw  ^aaterieafi  and  tiiwt  %h<if^  wertt  reiuiooaW 
tvortb  ttio  nun  of  il^«l»*     Osm  of  %li«  oont«iitiQa»  of  tlio 
4«f«ii4ftii«  in  tl^t  «tt«  |>liyiatiff  wius  oistplosrod  %iy  «)M  K&plAii, 
«fttli  wbon  th«  pittintiff  %tt«Ufi«fil  )i«  i«a4o  &&  ori^iMl  om* 
tyaot  for  tha  itouiis  ef  tlti«  ^tQwt*     fhst  «irl«ienoe  oa  -jiic  »ub4««i 
•f  (m|iloy»«ii«  &0  <sQiifXioUii8  m&  mntrmlisttery*    thfixn  ia« 
2iOW«ir«y,  laqM^O  OT44«fflo«  to  4tt«ti*>  ttue  jMi«iU«>«iit  of  tlie  lo««v 
oottTt*  msA  vmAfir  %3a»»m  mnmmtimma  wo  tio  not  fool  at 

ju^»«  i*j  mii^  sju  .Sa, j,t ;fa  ,iii„ ,iif..,.a^iu.  'y^-  lix.  4m,  o»»o«i« 

ally  ftiipXioo  t©  tlio  snitnatlon  i»  tM»  oaooj  Hbmt  XAa«u««o  1» 

wo  foXlomiS 

tli«  f«k.ai«  al03M«  «i4  to  twiijr  tho  oouri*  nitilsts 
as  fe  Jury*  fc'wiiait  aa&ajaat  tlio  facte  •»  auv^  4u«^*^ 
moat  ttpkiuot  tki»  «ir4d«ttcie«     fhio  court  liao  of  ton 
hiilii,  where  a  trita  1ft  iauj^.  h;j  the  c:oui't»  <^u  to 
%ti»  fttotOt  the  ooujpt  ot«nd«  la  tfeo  plaoo  of  tho 
Jury,  cait:  tJtiC  (Si-cltJiCR  will  bt  rorerwcc  or  ^-'-ffireioA 
%y  the  SMUBO  ruloo  wMoh  goTom  ^hwa  th«  faoto  »jpo 
%i'i^  l^  a  jury,     iiila  2*.  ilaiap*  24  111.  I2£j 

iSir^e^d  Imllood  v*  i-rigo>  U  ib.  433 »  tlJixt  the 
umo  foroo  »o4  «??iflit  alleuli  tjt»  giT»»  to  tho  fia*» 

tt  lo  further  slAi»«4  Iqr  tJio  dof sndant  that  oortaia 
•oetaie^  *;Joh  tlokots*  wor«  laadalaallilo  imd  should  havo 
)K»«ii  oxeludod.     fho  plaintiff  t««Uflod  that  at  tho  ood  of 
oac^  day  h«  fisade  E.usjis»tiii<i&  ©n  slipe  of  pfeji^r  wliioh  he  cer- 
rieu  «fiyi  hlia  rnjp  that  purpfe»i»,  t-f  aaci*  tfi^j-*©  f.-ork  &ji4  t^* 
«fet«rial»  fu«3l«^K3€,  fetot5  thfct  rvhCK  ih<^'  work  tiaa  all  uoiw 
h«  '.'&9lod  '^h&fe.«  *4ttste>3ra>!«tt*i  oa  aio  iicc»ill«!l  ♦"^cfe  tlcketa* 
aad  throv  amy  tho  crlftlnal  a«Bor«iida$  that  tho  »4ol>  tlokoto* 


X4 


tfMi*ttA»%  «ri6«   «,aM4  .i^i'  ims  •liiJt'x«r«w  ttfU  iMMlclftiiA  a«u  ali«v 
9iijr  ir*  •ii>»l#«ft#a<^  .  Y»  ami  Mir  jUvmt 

«9«»  ,C«A  .la   X?  .p<C  ^|l  ^y jX  AftUS  •iJ^  ••••tK 

»l«lflffilf  tMiJr   !••«»  uliflh  «t  «ttJiroi/^i»  «tft   (Hi   Mil^qa  Xll* 


is  ■ 

■rWl     tt-JL;,       *-.• 

r- 

«»naXft  «#:»«K  itM 

-^ 

%    \itA 

ill?,*-:  ■ 

-  -*^f  * 

>tf«ha 

|y»-..-. 

<f^ 

rx«  « 

^<lr^ 

B^"' 

jpB 

^r 

dM     •« 

*i  *■     f^ 

^4mi% 

»•  #mU  411/.'. 

■ '  '       ■    \.  ■ 

-     '^    ;y  t    >       *  . 

•van  JiXiMtUi  doa  »iafi««iaib«U 


t,t>j3f:'ii    <ro».*    ">rf.t    j-vit    ; 


Xau-o* 


.      Ml 


V«  turn  of  t!h«  (»plaloa  tteOki  th«  *4o1i  titfkats*  v(ir« 
oofltl^t«i»t  cmd  a<iBdoailia«  for  wither  of  tmo  roaseiui;  First, 
tlitt  originals  vers  not  «iraiXa1}a..«s  a«oon4,   (at  the  triail 
iu6e*  ftfldd.)  "they  ««rtt  hit  lK>oieii«" 

1?t„  i  ,^ii,  Bi  l^f  gfftiii  Xb  iliiiit^Mt ^'  ^90  III.  a<ui« 

Xt  ift  fur  this  r  ooiit«iid«d  1»y  tho  duftm^xmt  tiu»t 
tho  iower  oourt  orred  in  aliewiag  on  Kay  8t,  X9X4*  a  matit* 
tituv  of  $2*&0«     X»ftffEau^»  honroTor*  «»«  tho  originiiX  4«u^i«iMiit 
w»o  fir»t  o«t  aoido  and  tho  roiedttitur  thoa  xmdo  and  »  4u4|S» 
susat  th«»  «nt#rod  for  tho  tti!i»o»At  th^sn  rraniiiiafi*  tho  j^roQ«o4» 
iaipK  ir«tr#  »ntir«Xy  t«w»V4«atioais^^o« 

Vl&iki.n$,  m  »t3i1i»fttii^U«X  «rrcr  in  thx-  remir^.  th« 


.«#MLi«t/«f  t*  #«t*>««  xmJktxfm  Hit  ml  •ium  Btmi 


&     •      22088, 


A.   C.   JACKi;C», 

Defendant  in  i^ror. 


^f. 


»  corporation. 

Plaintiff  iri  Jxror, 


mnoR  TO 


20  2":^^"1'3  7 


MR.  J!»lial])2lra  JUSTICES  Hc:sURi^X.Y 

HaLiVEiiiffl  rim  oj^iriim  of  tius  am?. 


Plaintiff ,\at  mie  tifee  employed  by  defendant  &• 
department  loanagar,   br))ught/auit  for  oomiflisaiona  on  saXea 
in  the  yoar  1912,   and  u?^^  trial  by  the   court  had  judgment 
for  the  aioouDt  he  oltikil^ed,   |li^*79, 


The-fiactB  appear-'tO'^g"thlktr^Sji  1909  defendont 
nude  a  contract  vith  plaintiff  that  he  ehould  be  paid  a 
ooaniesion  of  2%  on  all  sales  in  tha  boys*   and  children** 
department  ov«jr  :^75,OO0  a  year,     Al^jteoggte^-ihla^ j^Ammt 
was  i&  yritjjafr  and  appears  to  hare  been  prodttced  upon  the 
triAl.  it  is  not  in  the  record  bai'oro  us,  «o  that  we  are 
noi-"4ttfi5'Hfi«Mi  xja.,lo^JL4u»^  e^  This  ugreeKemt  wsu 

renewed  Ter bally  each  year  thereafter  and  the  coromiseions 
were  paid  to  plaintiff  for  the  years  1910  and  1911. 
I}ef«[idant*8  boolca  of  account  show  that  the  total  sales  in 
plaintiff's  department   for   the  yuar  1912  were  ^92,446,59, 
of  wtiich  $6,939.93  svare  ealeu  to  cuBtomers  having  charge 
accounts. | 

It  ie  the  oQiUention  OJT  defendant  that  plaintiff 
!  la  not  entitled  to  eoimoisa io|u,  on  these  charge  sales  for 
the  reason,    as  stated,    that  thiH^^h^rge  item  contains   charge 
salsa  which  were  made  prior  to  1912.     l^t  this  is  the  fact 


.daoftfi    * 


T 


OT   h*^ 


.  lii  ni»I.^ 


.TJ" 


^^iC 


&mm^bul  heif  "-   -      siU   x<^  i«i^  ^'tf  ban   ,SXCX  rtJ8«t  ftii*   at 
z*tutbLlAxi  bntx   *axo(f  mAi  tit  ti>l(ta  ll»  no  ^  lo  nalia^awou 

■aolukloHBoo  »ii^  tela  it^tlmuxst..  ivwimn 

.XI9X  l>fu  0X9X  aiMtx  '^'^  ^ol  ttiJotaiq  OJ  Maq  etaw 

,ed.a>^,SO^  XeX  iii.»x  91'  .9mtiHii9b  •*'\\UnUlq 

1ttinl»lq  Smli  inabaftt^l  1o  tioXfapJooo  odi  li  il 

19\  atXiM  •irtAJfD  BbBxii    ir  aaettoo  o#  b»Xil#no  Ion  al 

^Ml  tiO  ai  miitt  ^/vfr     .fiXQX  oi  •n^'sq  •htm  aiav  ffoiifv  nX^s 


V 


-3* 


i«  net  vholXy  clear;    there   ore  many  statements  of  witnesses 
I  to  the  contrary.     The  credit  department  manager   of  defendant 
testified  TQore  tJi.n    once  that  the   tota,l  above  rf-ferred  to 
rtpreotsnted   the  C8«h,    C.   C.    j,   and  ch^irge  smlas  for  1012. 
/  Other  witne£i»©8   corroborated  this.     The   trial    court  could 

<C    properly  find   thut  the    avidence  did  not   ent&bllsli  dfjf ond:PJ^t*f 
contention. 

However,    there  is   evidence   tending  to   shov?  that 
prior  to  May,    1912,    defendant  in   its   account  "bookB   did  not 
credit  plaintiff  with  a  eonuBisslon  on  a  charge  sals  at  the 
time  It  was  made,   but  did  so   at   the   time  It  waa  paid;    that 
in  May,   1912,    the  def  endfAnt   ch&nged  its  method  of  bookkeep- 
ing in   this  reupect  *•  that  plaintiff  wae   credited  with  the 
charge  sale  at   the  time  It  was  made,    and  that   the  aaifxant   of 
$6,    939.93   cherge  sales,    attpra.      included   scane  charge  sales 
made  prior   to  1912  and  not  yet  paid.     Kven   If  this  ic   so,    it 
does  not  operate   to  deprive  plaintiff   of  hie   eonanlBBicns,    for 
at  least   three  reasons:      (1)    the  defendant  cannot  change   the 
contract  by  changing  its  method  of  bookkeeping;    (2)   the 
smotunt  of   »udi  prior  sales  ^lA^ndef inite,   and  defendant 

\.    neither  sho'virs  what   they  are  nor   that   they  hf^d  not  been   collected 
prior   to  suit;    (3)    it   ia   evident     from  defendant's  tnothod  of 
bookkeeping    that  by   the  chango  nuide   in  Nay  all   the    ohtrgo 
sales,    whether  mado  prior  to  1912  or  not,   were   to  bo  treated 
with  reference  to  plaintiff's   commisQlon  as  cash  sales. 
Defendant  will  not  be  permitted  to  bottom  its  defense  upon  a 
thoory  Inconsistent  with  Its  Ota  line  of  coiMuct. 

Only  two  matters  of  defense  were  assorted  In  tho 
affidavit  of  defense  -  (l)  that  plaintiff  did  not  earn  tho 
ooHJTnlssions,  and  (2)  that  the  commissions  earned  have  been 
paid.     Neither  of   these  defenses  has   any  t.-sngible  support 


<^ 


^ 


in   the    ividence. 


0/  i»»tti8l»a  9ra0m  tmioi  »[*■*    '•'.'^*   *  ^"^    '^  •■'   •>-"«•»      ..f-*?-*.,! 

.8X91  lot  »»/^'      -^Tato  iiox   ...  ,il.  a-    _...      —  ... - 

bluoo  t^^i:&o   .y.^.-    .ufT     .BltLf  i>»4jrxo(f«Yi<ip  aaxi'Oa^Jtv  hmC^O 
^*tanf^ti  '\^      t{aLLdaiit9   .ton   I'il'   •oo-Jblv..    orfi   ijud^    bnil  xXtsgoig 

*oa  bii>  «aiood  *mr">«".   sJ-i   ni    +>  '  •  ,    rt'i    .^ail  o^  loi'sq, 

•rW^  i»  oX/ta  ©s'Xi  «i«Xq  iiboia 

:r.uf;i-    ;M«q  Bisv  H  smlS   edi  i^   oo  bib  sud   ,ah<ta  bj^w  #1  ami^ 

-qsOTfctoo^  lo  borf^  21  ali   b^y^r  ,         •     iv           ' 

9rf^   rf  *iw  bo^l 

il    ,00  oi  ilri^  tl   mr: 

To"^.    ^cnoi^-'iiitJiMr-o    "ilii  1''    111' liir.iif  jvttqfil 
Bin  9^0^^  totmco  itanha»t 

>r':'  .    rtJt q» 031^:10 »tf  lo  iiesi-- 

^•lOoXXoo   /teocf  ion  bi»<f  '^axf.t  taiiS 

to  bodtoti  •*tiiab{»tf>b  mOTt    |#i;jbi  ; »  :•  ^  ^      -r-    : 

imtM9Vif  9lt  oj     >'rr.»f    ,yo  1   lo    SICX   O*   Ttoii:^   "irii;..   -iirf^oxfw    ,     ■ .' 
.e»X£<i  ri8«o  aa  aolaaxmtno  a'mi#fiI«Xf  e:f  dOfiDieta-t    ij - 

r.   " oona^ob  all  aw^^orf  c.t   b«^;flan^q  flcJ   tan  XXJw  incbnal»U 

.ioubtsao  lo  aalX  mro  atl  rfJlw  i^r»i'cJtalm^r'^  •-«»«<♦ 
•lU  ttl  toiiasa«  aiaw  aBii&%>b  to  ^-^  ^  +««  aw*  x^n'' 
9tii   rrzua  ^on  i>it  tli^ni«Xqr  ^  ^d^  oanatob  to  ^ivabitt 

naa^  ov'^l  benrtii*^   BnoL^Kl  .rir  D   boa    .aaoloaJtnnoo 

^•xor  ro  rarttiaK     .Wxjg 

.aonaftiv"  afi}    i/ 


otnq  abofli 


xottq,  i'.- 


16  -  ^2164 


771     c  K 

▼a*  \ 

faAKK  ai«a,  \  ij 


202  I.A.  199 


lI»inU^«   m  «a  Aoti^'bef&ra  4  Justice  of  th« 

\  y " 

p»&emt  tiad  Judgoieint  aigiLi|ist  dsfiiiudflmt  fex-  r«nt>  oi   a  f»i»t  oe» 

ou>>iod  uBd«]f  A  itriiftoct  I«ft||«*     i^efcnd&iit  appealed  to  tJie 

Ciroult  Ooart  mmje«i,   uX^ie  tri&l  by  iUft  eaartt  ^um^f^^  vaa 

oatsrai^i  i&^aiaiit  M££i^/or  «^1$>0»   wu^ou  iae  asks  tiaits  court  to 

x>«vers«. 

\    'Sh9  X«a»<i  w«fcK  daifid  Janucory   !»   19X5*   oMad  rsQ  for 

three  y«ara»     &y  it  th^  defeuaatii  a^re^id  to  p&y  #150  r*nt«l 

for  th«  flrat  ytt*r,   $200  for  thi»  ssoond  y(»«,r.   and  $2Z&  for 

th«  third  yfujur,     Ea  #nt«tre4  JLtito  pottseseiiaa  iund  ouliivatad 

tisto  faroi.      In  tae  fall  tdt  of   1915  i^e  nad  a  oonver»atlon  with 

plaintiff  oon&er(iing  tkfi  raat  lor  ta&t  year,   wiiioxi  ne  had 

n»t  tJaon  paid*  «iad  the  defandant  ^»y*  i^laintiff  ai»  aota 

for  $150  in  pajuaat  of  t]ae  first  ^rtar'a  rant*     l)a|rendaat 


^ 


,  .  notf  eiai£t»  it  waa  tiaa  unueretaudijemi  tuut.   this  r>otl«  paid 


th«  r«nt  in  full  m^  tharafora  tJn.eer@  e«in  ba  no  xweovar'y  of 


^  I  rant  for  tiiat  year 
^^/j,  Altlioa«(h  tttOJ? 


aarm  iai 


\, 


ooatroveray  Rf  to  tliR  data  of 
tko  aota*  wo  are  of  Xh*  oplai£K>  tiaat  bna  fi^aator  \?oight  of 
tke  CTldonce  •ixowu  it  va^u  dated  Cdtober  i»  ldl3,  and  was 
dua  aitaer  Auftuat  1,  1914 «  or  Ootoba:^/!^  1914.     Tha  tuit 
before  th9  Justice  «aa  casu&Qnottd  oo'iobar  ^0»  1914»   crLloh 


QQl 


A  :ni     A 


tin !. 


#«>-- 


lo  x^ 


li  •*.«     ij  ■') 'I  o  J  •  f'. 


!•  •««( 


woo  after  th©  not©  fffll  due,     A«  th«  caa«  before  tUe  ju»- 

whatever 
tioe  w»s/xSt«r  thr-  eTidenee  cfiU*  it,     laimtlff  was  «ntitl«id 

to  judgmcunt  of  ct  leeot  ^19€,    eitJa«r  &9  rent  or  upon   tttft 

note,   nr.a  in   thnt   rtnapect  the  Judgment  of   tko  Circuit 

Court   io  f^fflrcicd. 

$100  w©»  p«i«3  on  Recount  of  the  second  ycur's 
rent,   lenvlng  ^100  due,     We  hold  that  the  greater  weight 
of  the  erldenoe  proves  U\Sit  In  tho  fall   of  1914  plaintiff 
wgrewd  witk  defentlant  th»t,  in  eonsideration  of  tJic  d,e» 
fendmit  yielding  up  iBwaedlate  poaeeseion  of  the  farm  and 
leaTln®  all  hie  orope  then  on  the  ground  for  tlie  use  of  a 
n«w  tenant,   the  lease  would  he  omiioeled  smd  the  hnlRace  of 
|100  due  for  1914   would  be  eonaidered  paid  in  full;    that 
thereupon  defendmit  l^fft  his  crops  as  they  acood  planted  iB 
payment  of   the  rent,   and  that   the  new  tenant  w3io  took  p09s» 
edslon  used  thets  under  the  direotions  of  the  landlord.     We 
hold  that  defendtmt  has  «st«thli.aiied  hie  defines  as   to  way 
^cl»laj  for  rent  after   th«  firot  year,    cut   Uaxi  he   is  obligated 
for  II 6C, 

the  judgment  will  therefore  b(£  reversed  and 
Jtidf^memt  in  tiiia  oourt  4$nt«red  &»»in»t  d£$f«ndar;t  for  $1S0« 


.jriivT  >  I    t-Tn^l  i 


i>'^j  i.>»» 


«     lO     OBU     •!!/      loTt     JbaJ^OT    ,        '    <•       "'^        •'»'*-       -nr.-    . 

lo  AOonXod  oji^  u««  iM».i» -*- 

ifuii    iJUu^  al  &iAH  >»a4l>i«0o»  fMf  Muov   frX9X  «ol  ^Ji/t  0 
fll  X>c»jtfU>X<i  ifcftfttfc  vjB«i-i>    «  :    fauoiiv   itri  tfl.'r    *.u•^;i«t'■.IJ   fort»»T-<:; 

t)e^«BX-(do   &1    SA  J£.  .x«»Y  Isilil  «ivr  'X»/ 

baa  ii»9ii*^*-i   »ti  ttjo'tsur^i:  i'it.vMi^u 

<iitui^\iiiii  i«ii^<>44  h$(9»4^i»  $tyo-^  in^    tiiui 


2S  •  aaass 


p»tfttt»n,  \  # 

i'liiintif f^  in  Krrori 
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Plt^intitt  'broui^ht  suit  to  reoev«r  dctsiA^et  «II«g«A 
to  h«T«  1>««n  nustftinod  toy  th«  falluiro  of  Uie  d«f  «nd«at  to  do* 
liror  to  ixim  o origin  torsioa  Xoringo,   tttbi&«:«  ond  eXippiaga 
purohAood  by  plaintiff.     Uj^oa' trial  by  the  court  plaintiff 
h»A  Judisatent  for  #67  •7S.  \ 

It  io  urgod  ma  grouisd  for  reToraal  tbat  plain- 
tiff haa  not  proved  hi 3  eaaa  by  a  prvpoadoranco  of  the  eri* 
donca.     fa  do  not   t}^ink  thoro  ia  m^rit  in  thie  oontentlon. 
The  court  could  properly  belisTe  froa  the  inridanee  tJiiat 
plaintiff  eallad  at  defendant**}  place  of  baaineas  for  tiia 
inairpoaa  of  buying  sesap  tnetala,  wid  tli&t  it  waa  agreed  batvaaa 
bi«  and  tiia  pre  aidant  of  the  defendant   that  a  eertaia  amonat 
•f  braaa  aerap  metal   ahould  be  purahaaed  at  certain  pricea; 
that  it  waa  agreed  that  the  gooda  ahould  be  delirered  to 
plaintiff  OB  the  following  day;    that  plaintiff  in  the  nean« 
tiae  aeoured  a  euetoaier  to  purehaae  thla  aerap,   and  called 
with  hia  euatojaer  tt|>on  the  defendant  on  the  following  day 
for  the  purpose  of  taking  the  aerap  pureiiaaed  by  him,  and 
waa  infezmed  by  the  prealdent  of  the  defendant  eoiapany  that 
plaintiff  could  not  have  the  aera^p  for  the  reaaon  that  de- 
fendant had  aold  it  to  aomeoae  elae  for  a  better  price. 
The  court  waa  also  Juatified  in  finding  that  the  difference 


\ 


etstti.  -  c 


~\f. 


1  \ 


102  . 


.rmjoo  asT  to  -,:.  >  iirr  ei»rji.i..A 

A«})*4X«  ift^Nuiii  vtvootiki  oi  tJUff  #dj^«)tir  tti/alal^ 

•tT»  ntLi  \9  «^tm%9haQ'-^^-  -  vtf  *«*o  t^ti  I^vca^  uw<^  ^i**^  'i:-:- 
.ROiJsviaoo  •!<<#  Ri   .'*;       .^  t^tviii  itftlni  IcNrr  •k  9?     .aoos^- 

•ifi  tot  ii«»flUiitd  !•  •»JIJ[(|  «'Ja0iiftA9il«ii>  #»  borCMi  'iMiiil*!^ 

aBtmittif  froavsa  «Mr  II  tmdt  ham  ,(>I':.:^'>     <7k»<>*  xajtttf<^  )o  •^o^Mf 

^imoMi  ttift/tos  «  imdS  ttMbtut'i^)  (fmbX*B%%  •di  ban  mid 

:Mtti«((    MlJ^TOe    #«    J|<Ma49\»^    Otf   l>ltf«ite     XalMK  <rJI19«    ttOtfttf    1* 

oS  b9X»yH9h  1^4  hluwtm  tb99m  Olll  i»Ai  Attv^  •«*  drl  iBiil 
•«••«  SAT  oi  WUatMtq  ^MAi   {t«*  akBi^olXot  ffdi  aa  WXJmiMin 

knm  ,«i4  x'  A««aiitiaf^  <!«««•  ojit  st-^ito'  "i*  Mo<iii<f  «< 
-«lt  imaU  ao««*t    >  lAt^t  »IU  •fmA  t%u  ftlvfto  TklfttloXf 

•  •Oltq   X»ii94   •  to!  OBX*    •«N>Oitf<M    fti    <Jt   bXOB    ftAcf  ifuU»o*t 


¥«tw«en  tliMi  prto«  agrcad  upon  At  th«  tjUne  of  tlie  sale  and 
the  Rarkot  pricft  on  the  day  on  w^iloh  plaintiff  oallod  for 
tho  sorap  waa  #67 •75. 

Under  the  faeta  of  th«  oate  plaintiff  was  en- 
titled to  reeover,  and  the  Judi;m«nt  ia  affirmed* 


24   -  Z2Zf$ 


A,   J.   BATES  CC^yAKY, 

l^laintiff  in  Errori 


▼a. 


\ 


laAAC  JACOBB,      \ 


jmROH  "PC  MUiaClSAL  COURT 
Q?  CRICAOO. 


^^ 


IT 


.202 


3SLIV7SRKD  THB  OJITIIOM  OF  TID;  COUI??, 


leging  thttt  di«f  «nd«^kt  t»iCd  witJ^in  two  y«iur»  last  past 
fraudulently  oonveyyi  oKft9<^^s>><><2  ^i''  eff9et8  so  us  to 
binder  and  dtlajr  ^iis  orodit^s,   and  conoealed  and  disposed 
of  his  pr6p«irtj(^   «to*  /  Tht  attachment  virrit  -«a8  levied  on 
certain  goods  in  the  stors  of  defendant.     By  the  affidavit 
Of  defense  the  indebteoness  was  adffsltted,   but  defendant 
oXaiued  that  the  property  levied  upon  was  exempt  from  exe- 
cution or  levy  under  a  writ  of  attaohxseat  "by  virtue  of  the 
statute  on  Jbceoiptions,  and  that  defendant  had  filed  the 
necessary  sohedule  claiming  suoh  exemptions* 

Upon  trial  T»y  the  court  plaintiff  sought  to 
i»itri5duce  evidence  tending  to   sjuistain  its  allegations  of 
fraud  on  the  part  of  the  defendant,   but  the  court  declined 
tft  hear  such  evidence*  holding  it  to  be  inooapetentnon  tlie 
ground  I   a|i»pft»^en-ttyT"1Sg8^°''S3X"^e  court  could  determine  was 
wheth er _  o^f.,,,  ,iA.t|.,,,|ii.S,,..|!ii:it)^^ 

in»l«4e*"--aaMl'^"TMiafi:«tt""tii"'''€Ee schedule  of  exemptions.     Thc*"'"^""" 

oott»t»-»vi-d«»ily--  b^e±ii|r"©f'"'tHC'opTnJLorr  that  this  property  v<as 

^WMMlfc^,  enterod  an  order  dissolving  the  attaohiraent.   rThie 

•^  „— -J 

order  we  arw 


< 


'He  ara  of  -ttxe  opintOTr'"thatrHkhe"~tj:ial  gourt 


.•'9TTS    fi.- 


S  ■  ^  - 


Oi^ 


'ISZtteff 

■IK 

no  littlTAX  vmr  iirw  iatfOiiaaiSM  *A7  \  ,9f   «V^tr^<l  *IA  to 
•9X*  marl  i<(ti*x«  obw  a»qir  ftalvti  x^'X**?^^* 

to  anoX^AasXXii  sJi  siic^Aim   e4   i^c  ooi/doTinl 

.  nii^btrm  6MMm  xmrnd  %i 

■■.A» 
9MV  K--  I.- 3   4AIX1   ri'jiij-i'ic  9Si4  '  '■'^>  ^tMro» 


t«  latrodmsflt  ^yyii'^ncv  %*r,A%ug  Xn  nhm*  fraud,   smA  If  th« 
ccurt  ai:ould  b«  Of  tis^  oj>lnlon  thai;   the  fraud  &l?u©gt><!   JA 
tlitt  affidaTit  for  at  ^e'dh?B«nt  ht^  b««i  proren  a  Ju'lgmaint 
eh-Hiid  laeve  I  ©en  iraWr*^  «u-;vt5!li»4n^^  the;  wttf..ehiB««t . 

CoujriKQi  for  ■pl('-i»tift  bros  <Ilaciis»i?«<3  tJrio  werits 
of  iiic  6oh'/^'u2>«  filod  \-  tyx^}.  0<af<md«rt,   but  no  adhedui* 
ftppeara  if.  tiie?  r  oont  "bwforo  «b,   enl  in   .Its  abseno?  ^y© 
ure  unaVle   le  .■.rrir*    ^i  i««jr  pnir.ior;  upon   it   aa'  aa  t-) 

por   the  rosBon  aborr-i  ialieats-5.   th©  ,1nf'|»Bi&nfc   is 
rcTKTffieA  i^n'l  the  Ci;;u?fj  r*?reanded. 


h9JJtt(t 

•it?   t^  ;  x 
Srt- 

ts<  ^    .   .    . 

^Xvf^tt .    ,, 

pr-    •  r:rff)-.'f.'     w.Ti     fti 
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mantiff  in  T.vTOTt 


Defendant  in  Brror, 


\ 
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202I.A.  203 


mt.   PKSSIIilBG  JUSTICE  K0SURa3:.T 

MLIVSMD  Tim  QPtSlOJl  OJ?  THE  COURT. 

\ 
Jlftintisar  brought,  auit   to  recover  the  ptircii»»« 

price  paid  by  hisn  for  im  autiaaobile  bought,  ab  plaintiff 

oltaims,   whan  ha  was  •  laiteor.     Upon  trial  before  a  Jtiry  the 

Jury  T«a3  tnotruotod  to  return  a  Terdiot  for  tho  def«5ndant, 

Gtnd  Jud<4ment  on  this  TerdlotN's^ae  entered.     Ito  are  of  the 

opinion  that  the  action  of  th^  court  *«SB  proper  and  that  the 

Jud|\raent   should  be  aff iraed,         \       i — ■ 

The— <w: i4<Mme--ohtmErTntr :  fche  autoaobilo  vaui 

— . 
purohaead  June  14,  IS13,   with  aaney  isihioh  plaintiff  received 

from  hie  grnndtuother  aa  a  gift.     The  aiAtomoblle  @t  tiiis  tiae 

waa  delivered  to  plaintiff.     On  June  1,  1914,  plaintiff 

wrote  a  letter  to  defendant  stating  that  he  had  elected  to 

dlaaffim  his  contract,   and  on  or  about  ^eptei:i'ber  12,   1914, 

i^ppeared  at  the  office  of  defendant  and  t^mdored  the  car, 

that 
latating/at  the  time  of  it.")  purchase  ha  Traa  a  isinor.     He 

olaimt»  that  he  became  of  a^e  on  August  13,   19144,     !;efendant 

refuaed  to  accept   the  ear,   and  thereupon  plaintiff  resumed 

poeaession  of  it  and  h»s  kept  it  in  his  posaesslcn  since 

then.     I'laintiff  testified  that  during  the  spring  and  susuaer 

of  1915  he  used  the  ear  and  drove  it  around  thie  streets. 

te  hold  that  the  judgment  is  Justified  upon  the 

legal  principle  that  inhere  a  thing  is  purchased  during  the 


S^MiS 


TflJC&IA 


crf'fiae^tv 


-lJtH,«^' 


fioro 


•altf  mldi  tn  wXidamoikM  »ilT     .^Iti]^  e<  em  tofUo  :uiii  aofl 

.--'.I    .sX  xa^^mmiA  tu94%  %9  no  i»aji   ,jre«x^fio9  aixi  umlTlaaU^ 
,2«o  ;?il^  b9X9ba»$  htifi  itiMbt»\*ii  lo  voi'i^o  %i\i  ia  i>»<xa»q(7«  ; 
•H     .loala  «  lUMr  oK  •eiuio'  aX^  o4^  fa\;(aX^aJ« 

/^tMbmlaU     .IXCI   ,£X  ftilniiA  iu>  »vi..    :.>    >  .avetf  ad  ^Aiitf  m: 
Mouivrr  m^ni«Xq:  UQfffmxMAi  btut  •tJM  ^a^  tqoooii  os  t>»ai^i»-z 

^•(Miua  bum  saX-sq*  •tU  »al<s»*  l«£(i  b«ili^Ml  HXIxOaX?     •m4« 
I    .a^vauM  •lU  bauoma  Si  %roxk  kn*  xmu  •lU  b^mu  ^>ii  Rnr  to 

W"TJ  a«qtf  b9l1ii9ul  «X  tammAbat,  •  U   ^»iij    bl^d  eW 
•ifi   BaXTi/X>  5»«4Miirriia  ai   AiiiiL; 


\ 


jBiaerlty  and  ia  lc4pt  and  usod  by  th«  ninor  until  his  arrlTsl 
Ckt  Jk.«gcd  ago  Rtul    then  conirtsrtod  to  hla  91m  ua«,    vuoh  oonduot 
fiosounts   to  an  «tleotiaa  to  stand  by  tho  oontrnot  tm<i«  vhiXo 
he  wao  an  Inffuat.     Robins  on  v.  ^osl6i|ttS.   77  Ky*  393.     It  has 
•ISO  boon  held  that  if  on9«   after  beooadng  of  ago,   doos  any 
aot  cloarXy  showing  an  intontien  to  affirm  a  oontr&ot  isado 
by  hin  during  his  minority  he  cannot  afterwards  r^udiato 
it.     Carry  ▼.  £|.  io)jn  Flow  C£.,  5S  IJI,  App.  aa.  «?o  sro  of 
tho  opinion  ^at  the  act  ion  of  Urn  plaintiff  in  using  tho 
oar  for  nearly  a  nonth  after  ho  had  becomo  of  ago  bsforo  ho 
tond<srttd  it  baok  to  tho  dof^ndi^mt,      nd  hla  continuing  to 
rotain  poosesaion  of  it  and  his  uso  of  it  tho  following 
spring  and  mxmmttr,  noiurly  a  yoar  after  he  arrivod  at  logal 
ago,   amount  to  a  ratif ieatien  of  tho  i^urohaao  iiia<i«  i&rlag 
\  his  infancy* 

For  the  roa«ioa  Indicated  tho  judgment  is   c^ffinaed* 


> 


imrlzia  Bid  Ufm  vmIm  •dt  ^  Um  bm  iq/ui  ml  J»i»  xtJti^aia 

tauLnio  doiia   ,»«u  aao  ftid  •J*i>«#«rn  don  «£«  iUt^Ai  #« 

•XJUfv  •5«a  #M»ia»u  tnH  x^  bnujm  e#  uviloaX*  am  oS  «itfauoa« 

'xn*  ••*i^  ••&»  ^  Sittflooetf  <s*d')«   .•no  1^  ^jou   i^imak  (»*d  •«iA 

i  #1W«  iowiimtt  M  tnl'^.tii  OS  antti»itU  om  iknl«n<Ui  xltmlo  tnm 

•talbtfqBY  atnMmiS\»  Somtm»  •A  xtl:ni>akm  9iti  snliurt  mlA  xtf 

t#  ••»   9V  .Sa  .ciaiA   ,xa  «5    ,,ijO  yi<>4y  (ir<Qt   »!»  .▼  rxyiiO     .#1 

anlvAlIol  ««Ct  tl  lo  •cti  virf  fcm  tJc  \o  i«iJtci»»*«t>q  aijk^»v 

Xii3»I  in  ftoYlitA  di{  i»#t«  '7./WX  <*>  XXioon  .mNnsun  t»iu  a«**<»   ! 

j 

.t»Matttt  alii  < 
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I^ii^dant  in  Error, 

V8.      \ 


ERHCK  TO  KUriClPAJL  COURT 
01  CHICAGO. 


I'lnintiXf  in  Irror/ 
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WKLIV1RKI3  THE  GIIlflOK  01?  TUB  COimT. 

llalniiff  brought  suit  against  tiie  defendant 
for  the  price  of  roo£a,  medioinat   etc.,   fumisJaed  to  one 
,   Violet  M.  Dixoa  at  %3xfi  speclnl  instance  and  request  of 
\  the  dttferidant,   for  nhioh  defendant  promioed  to  pit.y.     Upon 


qA  i 


< 


<c 


trial  plaintiff  had  judgment  for  ^109,  Khioh  defendant 
a«ka  to  h^<x7e  revereed  on  the  ground  that  ae  the  agreciaeat 
tfMMi  net  in  writin^-^p  einned  by  the  defendant,  it  oomee 
within  the  a&atute  of  frsiuds. 

There  can  be  no  oontroveray  that  the  law  is 
that  the  promise  to  pay  the  debt  of  another  after  the  saae 
le  incurred  is  void  unless  laoade  upon  a  ooneideration  and 
reduced  to  writing,  but  lutiere  goode,  mon@y  or  servioee 
are  furnished  to  a  tnird  pereon  at  the  request  and  upon 
the  credit  of  \a&   proiuisor  the  undertaking  is  clearly 
original,  and  in  such  ease  the  statute  of  frauds  does  not 
apply.  l,us'if;:,  v.  Throop.  189  111.  127, 

the  correctness  of  this  judgment  therefore  de- 
pends on  whether  or  not  tirie  facts  show  the  protiiiae  of  the 
defendant  to  be  an  original  undertaking.   9e  are  of  the 
^  J  opinion  that  the  evidenee  shows  the  defendant  to  be  prloa- 
rily  liable.  Briefly  stated,  the  facts  are  that  (about  one 
o*eloek  in  the  jEoorning  the  defendant  brou£.ht  Violet  K.  Dixoa 


1 
( 


,  to  9%.JL 


S«iiS5    -    Zf, 


eo 


^9  lac 


Jftj  .- 


2>n(»l«t 


■  td  amc 


X0«xissr 


»i  iv? 


to  the  Lakp  View  Ho»pital,  iihe  had  bean  Injured  by  th.« 
doctor* a  automobile  and  ima   uneonvclous.  The  doctor  waji 
8.«k«d  by  arx  attendant  at  the   hospital  -wlxo  would  he   re- 
•ponsi'blQ  for  the  account,  a-nd   replied  that  he  would  be 
reaponslble  for  it.  the  usual  hospital  aervicos  '*/ere 
rendered  to  Mrs,  JUxon,  and  atatetaenta  of  this  account 
were  made  out  to  the  dofondent  and  ruailed  to  hiin.   No 
itatafflants  wore  ever  mwilod  to  Mrs,  ■)ixon  or   aent  to  h«r, 
nor  hns  she  ever  'bean  aslced  to  pay  the  bill.   There  was 
the  testimony  of  ssTernl  witnesses  that  defendant  had 
stated  in  tae  first  instance  that  he  ^'jould  be  responsible 
for  the  account  and  'vould  pay  all  her  expenees,  I 

We  see  no  reason  to  conclude  thai:  the  trial 
court  was  net  justified  In  deciding  that  this  was  an  orig- 
inal undertaking  of  the  defendant.   It  follows  therefore 
that  the  judgment  was  correct,  and  it  is  affirraed. 
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J.  AXSiiTm  riOMK  SPiSCXfO^TY  CO., 
a  Corp.,   tax  use  TTTCiif^S  |». 
BAXKB* 
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ALICK  I,,  DtlKrJ,   AdafiK.   '.eWtii  of 
JT,  AUBtln  Dunn,  !3«c^a8ttd» 

D«reTidaa-t  la  iirror. 
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Error  to 


Pl&iBtif'f  fUM  &  claim  for  ^,CX?.35  a£<iini*t  the 
dcfend&fit  Jutt  the  trob&t^  Co^irt,   and  atltsr  h«iirln^  the  cXaia 
w&«  not  laioired.       I^laintiff  thereupon  appeaJLed  td  the 
Circoit  Court,   uad  thers  idJ'tisr  tjc-iitl  by  the  court  it  waa 
iii<yudi£ed  thfet   thei  cXalair<int  ahoiald   t&ke  notliiug*     vfe  are 
Aksked  to  r«v«ra«  tibiis  ^udgm^nt* 

the  OGAtreverajr  h:ii^  to  do  with  jEBattera  of  book* 
ke«ping«     Jxtm  th6  sv^id^iBoe  the  triaJL  oouri  pvopvtrXyr  f  iad 
that  J.  Aaatia  ifmm  ^im  &  9ti>Si%iain^  d^tatiat  In  ChiCiige^  and 
f res  190Z  until  hia   ieath  in  1^1^  was  also  president  and 
tr*:$ii»u;«r  and  i^rinclpal  etocJshoXder  in  the  J*  Austin  iMnn 
fipeeiaitjr  Cospany,   the  pi&intiff .     This   cosi^any  loanuf  Jictured 
«n<1  dealt  in  aflntal  eeffit^nt  a^d  oth«r  ddntaJL  eup.lie^  fren 
the  time  of  its  organixution  until  about  191^,  while  the 
jioodii  «tire  >:eing  intredueed  mad  the  husiiieas  being  built  up, 
the  dishureenaata  Ijirgely  exeu«d««d  the  rv^;ctiiptu.     ~r.  ]Junn 
fumishod   tlie  cr^ae  neoee^diry  to  is«0t  the  deficiency  and  so 
deTeloped  the  buainead;   from  hie  personal  funds  he  carried 
the  finenoes  of  the  eotnpimy,  using  its  reoeipta  aa  f&ff  as 
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Mr:  .n{#  lM»Ww»xa  xJ^«j|:i^   iaiia«iati(.vi:utit.Xl>  Mit 

aa  .ixw  Vin^^oi'lL'^  ..OJ  i«a«l  ei   yt4»a»o»ii  »»i>o  vifl  bmd»linu\ 
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th^y  wouia  go,   ind  fumiehing  adiliUom«l  ri&h  of  Mb  owi 
ujj  naed'Sd  to  pay  «a3.  "biiis .     URtil  rtoy,   1910,  h<*  worlwd 
*itk-.it   a   ajftlftrjT,  but  at   t>iiB   iliR©  h*  was  vot©''  l>y  the 
dtrectora  a  Siilary  cf  ^100  &  aumth,  'but  a*Y*y  ar«w  «gtiy  of 
it.     Aftftr  i'etxxttsjy,    1910*  JJt.  Dunn  Ciirrl«d  tb©  b»nk 
aceount  in  Ui«  nasv«  of  the  uensj^Jiiny  "but  ccutirmo^l  tn  flnanod 
It  «.i«  h«  hi&d  prcviouflly  done*  putting  hit   eim  eikrnings  fron 
hill  prefosftien  into  the  siaae  "bank  sioooujit,  «>nd  drawing 
agiaii&ut  thi«  beth  for  his  ami  personali  use  and  for  the  use 
ef  the  cosipany*      .'han  isore  Ciunoy  vt&i?  needt^id  than  his  |»oiraocutL 
eftrnlnga  aod  tii«  yaoaly  vis  of  tat   0!>Kju4ny  afforded  he  borrowed 
what  ^ku  needeti  or  hio  perstmaX  notea  and  put  the  prooc'da  of 
cuoh  notttkf  into  um  Ioakk  aaocroit*     ?lie  iRtore^t  on  the@e 
lomie  wv.B  paid  by  <aiaeck  <m  the  'nanls  acsriiJaRt  and    a-:t»red  en 
the  ooiB^b«y*s  booitB  <w»  p«3rt  of  the   «a:p<aaa»i  of  the  conspany, 
Vut  the  priaoif&l  of   tiu^ue  Xotm^  did  tu>t  j'l^pettx*  on  the  co»> 
pimy*«  hooks  except  ah  &  p&y%  of  the  c&iih  credited  to  nor, 
JUunn.     A  few  yey:i.'e»it»  on  i^eeaunt  of  prinalp^al  i»,ppeax-  on  the 
eoiiq^UBy*s  booka  and  were  chM:i'ged  b&ok  to  Dr,  IJuim.     Full  rind 
oonqplote  booloa  of  .jooount  w»r*»  kept  fer  the  aosfj/jtiy,   con- 
sitting  of    ihe  uauaX  oa»h  booka,  4'^urnal,   l^lgar  und  isinute 
book.     The  c;^ah  booka  i^iow  tr&m  dmy  bo  day   Usut  rec«slptiai   of 
the  eeiopany  «nd   ooXXectiona  und  dieburaeuentsii   1^.ey  aluo 
show  diaburaoaMnta  Xstrgtly  in  exoeaa  of  tho  receipts}  and 
i^en  the  bookc  war©  auditt^d*  wiiich  -»WiB  d-aa^a  jt  intanralQ  by 
on  accountant  and  bookkoep>^,   tlUs  oxooec^  of  di^bursesienta 
over  reoeipta  waa  credited  to  the  poraimal  aoc0;.Bat  of  Dunn. 
IftM  doctor  waa  alao  givtsn  credit  for  hia  unpaid  auXavy  froat 
May  i»  1910,   to  May  1,  1913. 

7h<»Bna  p.  Btiiird,  for  -^hoae  uaa  thia  auit  is 
brou{(ht  Vfts  an  ifiia^loye  in  c^&rg£  ef   the  f  ctory,   taao  stools* 
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heXi»r,   dlrttotor  attw  Hay,   X9XX,   tund  Ticft  ir«uicl4«f3t  ■rii'ttr 
Um/t   X91/J;   ai'i*«r  Dr.   DUion*!}  (ittutiri  ia  1013  Mr«  B&ird  mxa 

»f  th«  eos?>«uiy»   find  ar.  aiiasabQrluin,   its*  aaoi^etniry,    ,^iiO 
«&;i  ^so  an  «eoout»t«at  mid  'Doo3ck^»i»p&r,   auditud  tho  books 
and  n^d*  up  a  8tatoai«!int  ahowing  tfcia  ooiidition  of  the 
(kocDunt  b»tveen  tti«  om&Tsumy  and  x»r.  Dimn;  they  founa  a 
baX«no«  due  frcuu  iha  cotsfi&ixy  to  hi»  of  |5,d01«54«   and  closed 
tbs  ttCQOunt  of  Sr*   Dunn  on  tb^it  b^^sls,     fhis  IxailancQ  duo  from 
th«  eoinptmy  <^d  ths  72^9  »hM!,r«s  &f  Steele  l^^lcnaging  t^  uv*  Dunn 
wer«>  invsntoridd  a«  at,iK.«its  ol"  his  sstatcs   aad  *«?<*  oriar«sd 
•<»ld  tsgsttettr  liy  tJii«  £-r9)s»ftt«  Ccurt,  and  w«jr«  so  sold  in  Fttl>vuary, 
1914,   iwad  the  cofj7f,>;iay  .B«ttl<sd  witii  t>ie  purthaaer  of  thi«  nladm* 
«ul»B<jfitt«»t  to  this  the  sjlAiffl  on  whicjkj  this  suit  te  bf^eed  was 
tikXtid  in  tha  i^rob^tti  Court.     Cn  Ita  lace  thi<3  eltiim  r«pr«;a«it8 
ali  raon«y  oiisoittid  out  of  iij«     sui^  ascmmt  for  the  pe<>r«on«l  uus 
of  3)r.  D«wiu,  wiiJ^iaut  aklt^^Um  iiiffi  «aiy  credit  for  mon^y 
dspoaited  in  the  'bxuik  m^oc  ^int  oi'  &dv»:ic«)d  1;^  Ma* 

Ths  record  indicatoa  tlKs.t  the  trial  Judg<j  found 
th«  teoolca  wer«  acaujpatoiy  and  properly  Sicept,   showing  all  receipts 
imd  «7(p<mditur<^a  of  the  o0r£)Or<£.tim,   %nir^  with  thie  oouclxuiicm 
v«  <i7ft  in  iftoeord* 

the  plaintiff  bu»ee  ito  cla.in  upcn   the  legal 
propoaltien  that  «fti<»ro  im  fii{ji<mt  inti^rxjiingle:!  fum1.»  of  his  o«a 
vlth  those  ef  his  ^rinclpAlt    if  'n'S  is  imable  to  oh  or?  clearly 
what  part  of   tii«  propwty  b«long»  to  fcisa  ell  of  it  will  be 
tfoated  ^  the  jjroperty  of  his  prinaipal.     Xlliftoie  l^inan  Cjq« 
Y,  Hough*  ^1  Ili»  6S.     'Phia,  h?3wo¥aa?,    ia  ba:)«3d  u;.- -*i  a.  rule 
i^  evidc>ne«>,  nnmoly,   that  in  aucth  a  ease  the  presui^ption  ^11 
be  againi^t  th®  agent*     Itike  si»my  ^rotiun^tionii,  hovt,'sv^7,    it 
iBisy  b>'s  raaioved  b.v    3Tid«nce,   and   if  tha  aoooiants  havo  neen  so 
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ktpt  that  th«  propurty  of  the  a^«a\  and  of  ttx«  prlncip&i 
o«a  )»•  el  early  dls  tiaguiaxi'sd  coarts  will  ullow  to  nnah 
vfaiAt  la  Justly  tbslrs*     ^0  ae«»  no  r«aaan  to  dl.;agvae  with 
tho  coneluaioo  srt'  tiis  trial  court  in  th«i  las  tent  cc.se  that 
the  aeeounta  w«r«  properly  }s«pt  so  that  tho  amounts  due 
to  2r*  Dunn  and  thtt  oot^orutlon,   rsopjotlvely,    cen  be 
acourate4y    Mid  properly  detE-rudnod,    ^md  sm  Agr^a  vlth  the 
eonoluati«»i  that  the  ttaoounts  showed  notlUng  due  trtm  Dunn 
or  his  e»t«to  td  thd  &cmi^»ay» 

Another  ocntiid@ri^^ti<asi  wbloh  is  a  eoa^late  bir  to 
plaintiff* s>  claim  is   th  .t  thore  wa^s  on  aeeouat  stated  ho« 
twecn  the  p£ii'ti«ie.     Aa  indicated  above,  a^ftar  the  doath  of 
Br.  Dunn  the  boolui  ware  audited  {und  the  aocounto  «||reed 
upon,   which  eho-#«4  an  in4#btednesa  from  th«  corporation  to 
the  dootor*     Thla  iniebtodness  wxu  of  t<arward»  settlod  by 
th«  co?fprmy,    thus  ©i'^eing  'ixiy  obligations  aii<ywn  by  the  books 
lietveen  them.     The  @ottle«Bont  aoeiss  to  haTO  b«en  fairly  and 
d«liborat«tly  £^do  miA  ^111  cot  be  lijhtly  e«t  aaide.  end  no 
ouf  ioiont  grounds  hav^  boan  shown  for  setting  it  asidt2. 

'%ile  thort;  sey  bo  eoitie  doubt  aa  to  tiia  adniaai- 
'bHity  of  sojiio  of  th«  evidence  ofi'cr*Pd,  y^>t  ovch  orror,   if 
«ny»   is  not  euffioiant  to  justify  a  reversal,  il).ere  th«»  acaio 
r^eult  ^nuld  follow  -^ith  ut  th«  erideneo  obje^cted  to*     l^oo 
|?hite  Uvm*  Hnuso  v.  i;t;(^ .    yr?4  111,   423 • 

Holding,    as  we  do«   that  %h.&  Jadgment  of  the  Oirouit 
Court  waa  right,    it  will  bo  afflroed* 
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Th9  di«f«iadtint>  uma  found  ^y  a  jury  to  !»<»  Ux« 
ffttlier  of  tlio  l»a»tiwd  ohild  of  }l«lll«  ilitJ!is:«w»kl,  Msd 
|«d||Dt'«aii  mm  «ntfi»*d  ob  tJbk9  verdJloi.     f«  •»«  tie  re«iieon 

<9>f  ls^«  defimtisat*     fh%r«  lo  noti'^ing  imprsitsablt  in  h«r 

.narrfttive,   ieti%<i  tiine  $ury  ^lio^iah  saw  the  witne»a«i»  «fa»  bet* 

tax*  (iu«lifi«a  to  4ud««  of  tl^eix*  arodibility  tJaan  asre  «•• 

JiSanar  p«>l»t»  ar®  m%da  'l»y  eouBa<»l  for  tJla*  da* 
a 
fendniit  a«  gjpottnda  for^y«ir©3P»aX#  tettt  nan*  of  tfoaw  liaa 

£aarit«     A^  to  the  ol.«laa  tha>t  th^re  waa  laai:  of  proof  that 

tha  ohlid  \tm«  bom  all-ra,   it  appears  fv&m  Uaei  reeord 

that  thft  o^iild  waa  pr^a^snt  in  o|»a»i  @«mrt  'Wh$)X«i  the  jury 

aauld  aaa  it. 

Gtfear  points   Bui:s'c»t«id  rt©  auff iei«-«tly  ««t 
by  th«»  faot   t^;at  they«  la  no  e«tiriifioat«  in  tha  bill  of 
axeartiotts  or  statmiKant  of  faoto  t^Uiat  tkero  ia  contained 
tharoin  all  of  tJaa  avidenaa  hoaard.     a©  far  aa  app©«wra 
fron  thia  doaustaat  &Ui«v  airid«nea  iaay  J^ava  }itnm  praoanted 
to  th*  jury* 

thara  ia  no  attk>iiiftaa:itial  raaoon  preaautad  to 
tt»  for  raveraing  tieia  jud«!9nant«  «md  it  is  aff  ireaed. 
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»ia.lVl»I33  !PHS  CVIBIOH  OJ-  TBI!  COUiif, 

Xn  a  suit  by  plaintiffs   to  recever  real    eetatt 
br6kftX>ftfi«  ctfaa<i8«ion8,  upon  trijil  "by  Uxf:  court.  Judi^aerst  ^mui 
etitttred  KtiaiBi^t  tii«  defendwnt  for  ^^14<^.     The  only  question 
luvolvttU  A«  whoUifcr  plaintiff  a  were  the  pyoeurliig  cause  ia 
bi'iftfcittg  ««:bout  ih«  transfer  of  th®  property  in  question* 
If  th*»y  vmy«*  til*  jud«:?(»cnt  ia  coj"re«t. 

'i'hii  ©vid«ijaeei  »iiows  that  it*  t-arch,   ItJlb,   tn«  d«« 
f«»a*=fc*i^  Ltt4  lii&ted  Uiia-  property  witn  pl»4ntiff8  for   eal«, 
ll«l»tifjr»  &dT©rtia©a  Uie  props»rty  in  tfcoi  Oiiioi»eo  r«»P«r» 
ov«r  ili«iir  fixw  aasne  and  i^dreas*     Xa  tiie  fnll   of   timt  ycrsur 
A  Mr.  tr^vett,   u^ekiug  a  pl.%(is»  to  r«»!tt,   o«ll«id  at  tti«  of* 
fio«  of  D.  J,  Burke,  &  r««al  tidt^te  Isrolu^r,  and  w»s  tol4  tbat 
pinln&iffa  we7«  routir^  ngetnts  for  defen^m)t*8  property  aad 
had  the  keys.     Troratt  T»«nt  to  tii«  offioe  of  plaintiff i  to 
get  tii«  k«yi}  ana  a»kod  about  a  plr443!e  to  rd&t,     Hta  wun  given 
ioforidatioa  by  ^£r«  lagcXi,  on«  of  the  plaintiffs,  aioout  a 
vacaut  flab  &aa  «)iX4o  about    tas  ooQdition  of  dofoxidast^o 
prop«rty,  tiod  IngcXs  suggAStod  that  h«  buy  tho  property 
M»<i  gKve  lii£i  a  -ptxKHi  for  th«  same.     ?revett  ii»id  li«  would 
b«  over  with  his  wife  and  dau^ihter  the  next  day.     F^gela 
theyeupon  oalled  \tp  the  def  ena4»at  and  toXd  her  that  the 
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property  hud  bean  subioitted  to  Mr.  Troratt.       Tr«T«tt  r«* 
turned  to  th«  of  flee  of  iiurkttt  wi^^^  oftllAd  Ui«  d«f9ndant 
07«r  the  phono,  and  oh«  wot  Trevott  in  Burke's  office 
thAt  afternoon  and  »  oontraot  waa  aiigiied.      ilRintiffa  in- 
formed  defendant  that  kr»  Trevett  was  t^oir  euotomer  and  that 
ehe  viiould  hav«  to  pay  a  ccsaeiisaion. 

sfa  are  persuaded  from  t>i#!8«  ff»ot8   timt  the 
plaintiffs  ^ere   the  procuring  cause  of   th<>>  simile*     The 
fact  th&t  the  de&.l  ytsmt  cloued  elsevihere  than  In   their  offie* 
cannot  deprive  thtta  of  their  oocfisalssioas*     Tne  Judgment  is 
right  eMQd  is  affirmed* 
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In  hit  8t&tMa«nt  of  oXaitt  fiX«4  in  the  MunioipaX 
Court  the  pXaintiff  In  this  eu«e  aXXeged  that  the  defendant 
«hlXe  aoting  a«  hie  agent  ooXXeoted  $70, 9X  isthioh  he  has 
faiXed  to  turn  over  to  pXaintiff*         Defendant  in  his  affl* 
davit  of  iBs«rita  oXaimed  »  set-off  againet  pXalntiff  for  the 
sua  of  #93.57* 

Vihen  the  oaee  wae  eaXXed  for  triaX  on  I'ebruary 
4«  19X5»  a  Mr.  WhittXe,  Xaw  oXerk     for  pXaintiff*s  oounaeX, 
infofflmed  the  eourt  that  pXaintiff*8  eounseX  wae  activeXy  en» 
gaged  in  the  triaX  of  a  oa»e  in  another  eourt,  and  moved  the 
eourt  to  continue  tiie  triaX  of  the  cause  untiX  a  future  day. 
The  notion  was  denied,  and  the  pXalntiff  being  present  in 
oourt  the  oase  proceeded  to  triaX.     Judgment  was  entered  in 
favor  of  defendant  on  hi a  oXaim  of  set-off  for  the  sum  of 
#93. X5*     iiubsequentXy  a  motion  was  aade  to  vacate  this  Judg- 
ment*  ehich  motion  was  supported  by  affidavit.     The  motion  to 
vacate  i*as  denied,  and  plaintiff  brings  the  case  here  by 
writ  of  error  for  review. 

The  soXe  oomplaint  of  pXalntiff  la  that  the 
triaX  oourt  erred  in  not  allowing  the  aaotion  for  the  postpone- 
ment of  the  hearing.     The  ruXes  of  the  MunicipaX  Court  relied 
upon  by  plaintiff  do  not  appear  in  the  abstract  of  record  or 
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th«  record  filed  in  this  eourt.   It  is  held  in  ai3d)y  ▼. 
CaiomtLO   City  Ry*  C!ff..  260  111,  476,  that  this  oourt  cannot 
take  Judicial  notice  of  the  rules  of  the  Municipal  Court 
of  Chicago. 

^o   affidavit  waa  presented  to  the  c&uxt  at  the 
iiae  the  aiction  for  the  poetponprasnt  of  the  trial  wac  nmde; 
hence  ve  hs^re  no  mcanB  of  dotersaining  on  this  record  ixhcther 
the  action  of  the  trial  oourt  In  not  ellcwln^:  the  wstion 
for  a  postr^i^-^'T'eBt  t»»   or  «tt»  not  an  ahuae  of  judicial  die* 
oretion*  The  preeuaptios  is  that  the  ceui't  acted  legally 
and  fairly. 

The  judi^ent  of  the  Municipal  Court  i&  af- 
firmed. 
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B«f«ncltint  in  l^rror,        i 
£l4lntiff  In  |srxor. 


XBBOR  TO  llUHZCIi>AL  CUURT 
0?  OUICAGC. 
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VW,  JUSTICX  mTER  BKLIYERID  THE  OIIKlOE  01  SHE  COURT. 

^     :7'    TMa  oastt  oob««  to  this  court  on  a  writ  of 
»ror  to  twitm   tlae  Judguont  of  tito  Municipal  Court  of 
Chicago.  S-laintiff  allegod  in  Mo  statement  of  olaia 
that  he  was  injurod  while  bathing  at  Wilaon  Beach,  in  the 
•ity  of  Chicago,  hy  being  ruin  down  hy   a  motor  boat  operated 
toy  the  defendant. 

/  The  teatjjiiony  of  plaintiff  and  his  witnesses 
tends  to  prove  that  bet'ween  5  and  4  o*olook  on  the  after- 
noon of  Saturday,  July  17 »  1915,  the  plaintiff,  in  company 
with  two  friends,  was  batJciing  in  Lake  Michigan  at  Wilson 
Beaoh  in  Chicago;  that  at  the  time  of  the  accident  he  was 
•bout  100  feet  east  of  the  shore  line;  that  a  large  number 
of  people  were  bathing  at  the  beaoh  at  thcj  time;  that  Just 
before  being  struck  plaintiff  had  dived,  and  ««  he  came  to 
toe  surface  of  the  water  a  motor  boat  driven  hy  the  de» 
fendnnt  struck  him. 

Defendant  testified  that  he  was  driving  the 
■otor  boat  along  the  beaoh  in  a  northerly  direction;  that 
vben  he  reached  the  beaoh  he  saw  4  or  5  people  in  the 
water  about  100  feet  ahead  of  him  and  8  feet  west  of  the 
line  upon  w^iich  his  boat  was  moving;  t|wt  he  blew  his  sig- 
nal horn  and  went  "right  along  on  my   right  of  way." 
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The  evidence  sliowa  thnt  tJaere  was  a  dlYlng  atand 
built  out  in  the  tmter  at  a  point  from  25  to  50  feet  aouth  of 
the  plaee  where  plaintiff  was  struck.   In  testifying  the 
defendajcit  said  that  in  his  course  north  he  ran  about  100 
feet  east  of  this  stand,  and  that  he  was  going  to  the  heaoh 
to  go  in  bathing.  Other  witnesses  testified  that  there 
were  about  2,U00  people  batiiing  In  the  water  in  the  lasjae* 
dlate  Tiolnity  of  the  plaee  where  thle  accident  happened^ 

The  ease  was  tried  in  the  Iftmicipal  Court  with- 
out a  jury,  and  jud^ent  was  entered  in  favor  of  the  plain- 
tiff for  the  sum  of  #300,  It  is  our  opinion  that  under  the 
clrouxn stances  disclosed  by  this  record  the  question  of  the 
negligence  of  the  defendant,  as  well  as  that  of  contributory 
negligence  on  the  part  of  the  plaintiff,  were  purely  ques- 
tions of  fact,  and  we  do  not  think  that  the  finding  and 
judgfljent  of  the  trial  court  are  unsupported  by  the  evidence, 
Iven  If  It  be  said  that  the  defendant  had  a  le^^al  right  to 
operate  his  boat  at  a  crowded  bathing  beach,  he  must  be 
held  to  the  care  which  an  ordinarily  prudent  person  would 
have  exercised  in  oirouiGstanoes  siisBilar  to  those  in  which 
defendant  had  placed  himself  at  and  Just  prior  to  the  tiae  of 
the  accident. 

There  being  evidenoe  in  the  record  tending  to 
support  the  finding  of  the  Municipal  Qeurt,  the  Judgment  of 
that  court  will  be  affirmed. 
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Defex^dant  in  Error, 

\ 

lUTIOfiAL  COUKCli,   KRIGHTd 
LADIKS  OP  SECURlTt, 

}rXAintitt\  in  irror 


ERROR  70  MUB'XCII'AL 
COUliT  0»  CHICAGO. 
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ItR.  JUSTICE  DIVER  D3n.IVERlD  fHE  OPIMIOH  0?  THK  COURT, 

This  iB  a  writ  of  orror  to  the  Municipal  Court. 
In  that  court  plaintiff  larought  euit  against  the   defendant 
and  had  Judgment  for  #1,000. 

\  7he  defendant  %i|  a  fraternal  benefit  sooiety, 
haying  ita  principal  plaoe  of  busineet  at  ^t,  Louia,  iiiasouri. 
On  February  27,  1906,  It  ieaued,  through  Future  Great  Covm- 
eil  Ko.  1367,  a  aubordinate  lodge,  a  benefit  oertifioate  to 
Arthur  Goldsohsied,  and  the  plaintiff,  hie  wife,  «as  naioed 
therein  at  the  benefioiary.  Coldachmied  died  on  Ueafoh.   16, 
1914.  The  defense  to  the  aotion  brought  by  hio  widow  on 
the  benefit  certificate  f^ie  that  Ooldsehmied  at  the  tlae 
he  becwae  a  taember  of  the  defendant  oociety  was  engaged  in 
bueineae  ae  a  saloon  keeper,  and  that  saloon  keepers,  as  a 
class,  were  prohibited  from  membership  in  this  society; 
that  in  his  application  for  m«abership  Goldsohmied  had 
falsely  stated  that  he  was  by  oooupation  a  restaurant 
keeper,  and  that  he  had  warranted  this  statement  to  ba 
true. 

It  was  proTided  in  the  benefit  oertifioate 
admitted  in  eYidence  that  if  the  representations  oade  in 
the  application  for  the  oertifioate  wera  not  true  in  n-vry 
respect  then  the  oeartifioate  should  be  oonsidered  null  and 
Toid,  and  that  if  the  applicant  was  at  the  tiae  he  signed 
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tuoh  upplloAtloD  or  thereafter  beeiiae  engaged  in  a  prohibited 

enployment  9uoh  eertlfioate  also  wae  to  be  held  void.  The 

by*Xav8  of  the  defendant  are  to  the  same  effect.  Gectlon 

X20»a  of  defendant *»  by-laws  in  foroe  at  the  time  of  Gold- 

Mhmied*e  death  is  as  follows: 

"National  Council  ^ot  Bound  by  Knowledge  of  or 
Kotioe  to  Officers  or  Jieembers  of  Local  Councils.    -  Ho 
Officer  of  this  aooiety  nor  any  local  oouncil  officer* 
nor  meraber  thereof,    is  authorized  or  perMtted  to  vmive 
any  provisions  of  the  by-laws  of  this  society,  ladxich 
relate  to  the  contract  between  the  member  and  the  so- 
eiety«  whether  the  eame  be  now  in  force  or  hereafter 
enacted.     Neither  shall  any  knowledge  or  infoxmation 
obtained  by  or  notice  to  any  subordinate  council  or 
officer  or  sasmber  thereof »  or  by  or  to  any  person  be 
held  or  construed  to  be  the  Icnowledge  or  notice  to  the 
National  Council  or  the  officers  thereof,  until  after 
said  information  or  notice  be  g:iven  In  writing  to  the 
national  secretary  of  the  order." 

Seotion  169  of  the  by-laws  is  in  part  as  follows: 

"The  National  Council  shall  not  be  liable  for 
any  negligence  in  »ny  of  these  matters,  nor  be  bound  by 
any  irregularity,  negleot  or  illegal  action  by  a  subor- 
dinate council  or  by  any  of  its  officers,* 

' The  by-laws  Introduced  in  evidence  on  the  trial  indicate  ^ 
tibiat,  from  the  time  Croldsohmled  beoaste  a  member  of  this  or- 
ganisation up  to  the  tisse  of  his  death,   there  was  a  pro7l» 
sion  in  the  by-laws  that  prohibited  saloon  keepers  froai 
fliembership  in  the  order. 

.-  Fr^aa^-the-  ev-ideaee-  -takeTr-lf '"Sail sf ao to rl ly  '"iip- 
pears  th»t"^e  decease^,  Ooldschmied»-.-AiA  in-  ffnet.  conduct  ^^-t^i 

a  saloon  in  St.  Louis  at  t;he  time  he  became  a  member  of  the 

^\ 
defendant  society.     At  that  time  deceased  and  plaintiff,  his 

wife,   lived  in  two  rocms  just  ai'^Ye  the  saloon,  and  meals 

were  sometimes  serred  in  «ne  of  thefe  rooms  to  patrons  of 

'\ 

the  saloon,     I'laintiff  testified  that^^e  was  present  vdxen 

\. 
Dr*  Becker,   the  lo^itil   examiner  of  the  def^indant,    examined 

'\ 

her  husband  for  membership;   that  tliere  were  ^so  present  a 
Itrs.  Orenzebaeh,  financier  of  IS'uture  Great  Council  ISO,  1367, 
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Uv,  OreD2«baoli,   who  wrs  aoting  aa  assletant  deputy  to  Mr. 
3lt>y,     the  dlstrlet  manager  for  defendant  society  at 
8t*  I4>ui8(   and  tvo  other  men;   that  the  exanination  of 
deoeaeed  vae  had     in  the  saloon;   that  I>r»  Beoker  asked 
(lueetiona  of  the  deeeaeed  and  that  the  doctor  and  Ure* 
Grenseb&oh  wrote  down  deoeaeed's  anaweri;   that  the  de* 
eeased  at  the  time  oould  spealc  only  a  few  words  of  Engllah. 
•ad  that  Dr«  Becker  talked  to  hlxi  in  German;   that  she, 
plaintiff,   ooiU.d  remetaber  all   the  oon^ersation  had  during 
rtha  examination;    that  tlie  doctor  did  not  aak  her  huaband 
*iduiit  waa  hia  buaineaa** ;   th&t  before  her  huaband  signed  the 
application  the  doctor  read  it  over  to  her  and  her  husband 
in  the  presence  of  all  vhe  were  thtare,   and  that  after  that 
her  huaband  signed  it;    that  the  doctor  did  not  read  that 
her  huaband* a  occupation  was  that  of  restaurant  keeper; 
that  every  one  present  talked  in  Gerc&an;    that  the  dootor 
read  U..  application  in  ^Xi^  nnd  «plai„..  it  in  c.r^ 

The  relil  question  in  controversy  here  is, 
whether  the  fmot  of  d«eeaBed*a  aiilooii  employment  at  the  time 
he  became  a  laeffiber  of  the  society ,  &nd  thereafter  until  hia 
death,  waa  brou^pbit  hojse  ^  thiit  defendant  society  at  auoh 
time  and  in  auoh  manner  as  |hat  the  Jury  were  warranted  in 

finding,   aa  it  did  in  faoti    ti^at  the  defendant  i&uat  be  con«> 

/        **'. 
eidered  to  have  waived  t)^e  rigi^  under  its  by-lawa  and  the 

\ 
provisiona  of  the  application  for^Kjaemberahip,   to  nullify 

A 

the  benefit  oertif ioattt  issued  by  i\  to  deoeaeed. 

1**  ^ydey  ££  ?ojreaterf  v.N^phweitzer.  171  111. 

338,  where  the  nma^kr   waa  a  bartender,  ^d  waa  not  entitled 

to  the  rate  he  waf  paying,  the  court  in  itik  opinion  aaid: 

"In  associations  of  this  oharaote^r  the  rela«> 
tion  of  the  aambers  to  the  order  is  n(>GQ»ain»^ily  through 
the  subordinate  lodges,  and  \^en  a  forfeiture  of  tiie 
oortificate  of  insurEuice  io  insisted  upon,  it  is  proper 
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to  show  thftt  th«  subordlnttta  ledge*  with  full  knovledgs 
©f   the  allaged  eau»«  of  forfeiture,    continued  to   treat 
tke  indursuioe  aa  in  full   force,   receiTin^j  tae  taeotoer** 
duee   sad  paying  the  raoney  over  to   the  eupreaie   lod/j^e. 
We  Ar«  ua«ibl«a   to   »6e  u^w  »ucn  »ocicti«8  ooviXd  be  con- 
dueted  upon  any  other  principle,  without  great  injus- 
tiee  to  iiae  Oi^ecibers.'' 

fiuti   the  local  lodge  of  a  fraternal  t>eneflt 
eooioty  is  the  anient  of  thi^  eupreiac  lodge  and  aay  imive  it* 
by-lawe  hae  been  d^eided  by  wall   oonttldered  casos  in  UiX» 
•tate.      It  was  heldk  in  .;^e^|i,  v.   Iforyi  iySi.6rf,e^fip,  Union.   ^63 
111.  504,   thai  a  benefit   society  waives   iLQ  rigiit   to  for* 
felt  a  ramber's  benefit  eertifioate  tm  tlie  grotuid  that  he 
was  engHged  i»  a  prohibited  oooupation,  idsitre  the  presi* 
dent,    tlie  local  organiser  «md  oolleotcr  and  the  aeoretary 
•f  the  local  erder  ioade  numeroue  irieits  to  the  toember** 
place  of   iDueineea  and  k^ew  the  oKaracter  of  hie  oooupation. 
It  w«»  contended  in  CoTr.eirda^.fi  "vJ  J^Q/ajL^  A.ryanuff,   133  iii, 
91,   a«  it   is  here,   that  th«  defendant  oeuld  not  be  held 
botmd  by  the  action  of  a  subordinate  lodge,   and  that  tiiere- 
fore  nhat  1»he  latter  otay  have  known  or  done  vas  «Eholly  la* 
auiterial«     In  deciding  the  paae  the  aaurt  aaids     ^During 
all  this  tiae  the  insurance  certificate  eras  treated  as  be- 
ing in  full  force,   and  i{nt.»oetmnr,  vas  received  &nd  treated 
Ml  a  mesiber,  notwithstanding  the  knowledge  on  the  part  of 
the  officers  and  iBoaibers  of  thas  aubordiaRte  lodge  of  the 
falsity  of  the  stateaent  contained  in  nis  application. 
CertiRlnly.   under  the  doctrine  of  Cruer  of  ypyeatert^  v. 
fchTif<l,i,tjge.y.  lijijjji,   there  was  a  Wiver  of  the  forf citura  of 
the  certificate  of   ineuranoe,**     \ 

llie  eridence  in   thls\au8e  clearly  tended  to 
proTO  that  the  officers  of  the  lodea  lodges  knev  of   the 
prohibited  nature  of   the  businasa  deoeaaed  was  engaged  in, 
frost  the  moment   that   the  defendant  society  aoceptea  hia  aa| 
a  mealMir*  [The  different  local   lodges  of  which -Me  was  a 
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a«Rl>«r  for  nine  yeara  reoeivod  the  due*  and  assesaiaenta  paid 

}fy  him*   and  on  asvaral  oeaasiona*  aii>  olxown  \ry — Ui«  i'ttdUA'd*- — 

tlia  offioara  went  to  hia  aaloon  and  made  ooiX«otiona  from 

the  deoeaaed  and  alao  from  the  plaintiff  ^  who  Ijeoaae  u  moia- 

,l>er  of  the  society  at  the  aaoie  time  aa  her  huaband.     the  doo< 

tor    vho  examined  deoeaaed  at  the  tii&e  of  the  appliaation 

was 
«a8  aigned/alao   the  preaident  of  the  local   lodge.        n   that 

ecoaaion  he  drank  two  Rlaissea  of  beer  that  were  served  to 
him  by  deceased*  and  he  taatified  that  at  txie  time  he  ex^ 
amined  deceased  he  supposed  that  deoeaaed  had  some  autiiiority 
in   the  saloon,   whether  as  bi^rtender  ox  otherwise*     On  one 
oooaeion*  at  a  leaeeting;  of  a  local   lodge  of  defendant  in 
Chicago*   deoeaaed  infox^ed  the  meiiibers*   oertain  offioera 
being  present  *   that  he  had  bouii^t  a  aaloon  at  156  I<orth 
Green  street*  and  he  invited  everybody  present  to  oall  on 
hin.     It  furtner  appearrf'rrofa  the  .evidenffie  that  J.  K.  Bair* 
diatr^et  suma^er  for  the  defendant  in  Chleago*   waa  notified 
about  a  month  before  the  death  of  Goldachmied  that  he  vma  a 
saloon  keeper*   tvad  that  he,  Bair*  had  ciade  sofiae  inquiry  at 
the  City  hall  to  determine  whether  Qoldsohoied  had  been 
granted  a  license*     The  e\Kidence  do<»s  not  disclose   that  anjr 
laqiuiry  or  ooicplaint  was  x&aoe  to  dedeaoed  or  the  plaintiff 
•a  to  the  nature  of  deoeaaed*  akf^loyit^ent.     There  is  but 
little  doubt  that  several  of  thX officers  of  the  local 
lodnses  knew  of  deceased's  QOoupatX^n*   and   there  is  evidence 
tending  to  show  that  thii  knowl«dge^«i8  in  fact  brought  to 
the  attention  of  the  Officers  of  the  national  Council  of  de- 
fendant.    So  far  ^  the  record  shows  the\deoeased  had  always 
been  treated  af'^a  rigtitful  facsaber  of  the  society;   no  attempt 
was  ever  m&tX'i  to  forfeit  the  benefit  oertirioAte  during  his 
life  timet  and  no  offer  was  made  at  any  ^ioie  to\retum  to 
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tiim   the  dues  and  RasKaaaentB  tvhloh  he  had  paid  to  defendant 
during  the  nine  yenre  of  his  membership. 

Under  the  later  deolsiona  in  this  state  the 
Xoetsil  Iodides  of  cm  organization  such  as  the  defendant  are 
held  to  be  the  agents  of   the  BupTtsae   lodgOt  and  the  knowl* 
•dge  ^ich  comes  to  these  agents  within  the  soope  of 
tlielr  eioployji^ent  ought,  in  juetioe,  to  t>9   ohargeable  to 
the  principal. 

jhrom  an  examination  of  the  \i^noie  record  we 
are  unable  to  disooYer  «iny  evidenoe  fron  whieh  it  may 
fairly  be  inferred  that  Ooldsohmied  was  received  as  a 
asndser  of  future  Great  Oounoll  throu^  collusion  with 
Its  officers,  as  contended  here  by  uefendant*  Plaintiff 
testified  that  i)r*  Becker,  who  exaffiined  deceased  and  who 
filled  in  the  blanks  in  tlie  application,  oade  no  mention 
or  inquiry  as  to  the  deoeaaed's  business.  This  is  denied 
Vjr  Dr.  Becker;  but  ^atoTer  may  be  the  truth  as  to  ^shat  was 
•aid  or  done  at  the  time  deceased  signed  the  application 
for  the  oertificate,  there  is  no  evidence  in  this  record 
from  which  fraud  or  collusion  as  between  IDr*  Becker  and 
ether  officers  of  the  local  lodge  and  aoldachmled  can 
reasonably  be  inferred.  '*Where  one  makes  true  ansers  to 
the  questions  in  an  applioation  for  insurance,  the  validity 
of  the  insurance  is  not  affected  by  the  falsity  of  the  an* 
swers  inserted  by  the  agent  of  the  ooa^any,  even  though  the 
application  contains  a  stipulation  that  the  agent  took  the 
application  as  the  agent  of  the  insured. **  Koyal  Keighbora 
JB£  /nn,e,riO|t  V.  ggSS^i  177  111.  a7j  see,  also,  j^rovidcnt  I4f.e 
jSooiety  V.  Canniqig..  20X   111.  26Q.  Uv*   Becker,  the  president 
and  medical  exa^iinor  of  Future  Great  Council,  at  the  time 
he  examined  the  deceased  for  membership  was  acting  as  the 
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agant  of  d«f«ndant,   and  his  fallur«  to  Inquire  as  to  defend* 
ant'a  businena  does  not,    in  and  of  itaelf,    Indicate  any 
fraud  on   ikin  part  of  Uoldsohiaied.      In  tne  ftbaenoe  of  ovidenoe 
of  fraud  or  collusion  Goldsolunled  vms  in  no  sonee  rcaponai* 
bXe  for  the  aotion  of  J}r.  iieoker* 

This  court  ia  not  willing  to  go  to  great 
lengths  to  find  a  reasion  to  reverae  a  Judgment*   under  th« 
ciroi^stancea  axiown  to  exiat  in  thia  oaae*     Xhe  evioene* 
fairly  tends  to  ahov  that  the  deoeaaed  made  no   effort  to 
f conceal  hia  ocoupation.     'Phe  officera  of  the  different 
lodgea  of  whioh  hte  was  a  member  viaited  hia  saloon  aeveral 
timea  and  had  ^ne  there  to  collect  the  dues  and  aa&eaao 
afflRta  for  tlieir  aooiety.     'She  defendant  has  retained  to 
itaalf  the  taoney  paid  by  deoeaeed  durj-ng  hia  ai«»iberahip  of 
nine  yeara.     Osrf^nnizationa  auoh  aa  def^ndairit   aerve  a  useful 
purpose  and  are  entitled  to  the  protection  WAioh  the  Inw, 
their  by-laws  and  rul(?a  are  intended  to  give  them«  but  they 
ouf^t  net  to  be  relieved  from  the  exercise  of  the  oare  and 
alertneaa  whioii  ia  required  of  all  peraona  «»ho  transact 
bueineas  througii  the  aid  of  agenta, 

»Vc  are  of  the  opinion  that  theire  was  introduced 
on  the  trial  sufficient  evidciice  to  support  the  verdict  of 
the  Jury. 

Oonplalnt   is  made  of  the  rulings  of  the  trial 
eotirt  in  sustaining  objectiona  to  t«iatir<>ony  offered  by  the 
defendant.      >^e  do  not  think  the  cotirt  erred  in  thia  par- 
ticular. 

The  Judgiaent  of  the  Municipal  Court  ia  affirmed. 
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HR.  jusTXCB  mrm  imLiymss)  m&  oi^iniok  o;  the  court, 

S'lalntiff ,  Joseph  Marks,  Isrought  suit  in  the 
Uuniolpal  Court  against  the  defendants,  Chicago  City  Kailway 
Coapany  and  Chicago  Hallways  Company.  At  the  close  of 
plaintiff's  case  the  court  instructed  the  Jury  to  return 
a  verdict  for  the  defendants.  The  jury  did  so,  and  the 
plaintiff  here  seeks  a  rcryersal  of  the  Jud^ent  entered  on 
this  verdict. 

Plaintiff  was  injured  about  2  o'clock  in  the 
afternoon  of  December  30,  1912,  by  being  struck  by  a  street 
oajr  of  the  defendant  Chicago  City  Eailway  Company  as  it 
was  passing  south  on  Western  avenue  at  a  point  about  20 
feet  north  of  the  north  line  of  Wabansia  avenue,  in  Chi- 
cago. Plaintiff  in  his  own  behalf  testified  that  at  the 
time  of  the  accident  and  for  five  years  prior  thereto  he 
had  been  in  the  employ  of  the  Brand  Brewing  Company;  that 
at  the  tine  he  vns  struck  by  the  car  he  was  working  for 
his  ei^pleyer,  loading  saloon  fixtures,  which  had  bemi  taken 
from  a  oaloon  located  at  the  northwest  comer  of  Wabansia 
and  ^Testern  avenues,  onto  a  platform  wagon  which  stood 
lengthwise  of  vSTestern  avenue  and  about  16  inches  east  of 
the  west  curb  line,  facing  north;  tliat  this  wagon  stood 
about  20  feet  north  of  Wabansia  avenue;  that  its  platform 
le  feet  long  by  7  feet  wide. 
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Th«  «Yid«noe  tends  to  ahow  thcit  the  dletanee 
between  the  weet  rail  of  the  aouthbound  or  west  traokeon 
Western  RTenue  and  the  west  ourto  line  of  the  street  was  11 
feet  4  Inches,  and  that  the  outer  or  west  edge  of  the  front 
step  of  the  oar  vhioh  struck  plaintiff  extended  about  2  feet 
west  of  the  west  rail;  that  at  and  Immediately  before  the 
time  of  the  aeoldent  the  plaintiff  and  a  co-eaploye,  named 
Steinhelber,  were  standing  on  the  east  side  of  the  wagon  and 
were  engaged  in  tying  *n  the  load  of  saloon  fixtures, 
l-lalntiff  testified  that  he  was  pulling  down  on  the  rope 
so  that  dtelnhelber  oould  make  a  knot  In  it;. that  then 
he*  the  plaintiff,  tried  to  get  out  of  the  way  of  the  oar 
"but  the  oar  hit  me  and  I  fell  down  by  the  wagon";  that 
at  the  time  he  was  struck  he  was  facing  south  and  Stein* 
Ihelber  was  facing  north. 

atelnhelber  testified  that  he  saw  the  oar  coming 
from  the  north  when  It  was  about  25  feet  away;  that  he  held 
onto  the  rope  and  dodged  down  under  the  wagon  to  let  the  car 
go  by;  that  when  he  first  saw  the  ear  he  said  to  plaintiff, 
*leok  out  for  the  oar  •  the  ear  is  oomlng**;  that  plaintiff 
went  south  of  hla  to  get  out  of  the  way;  that  the  oaur  was 
going  "pretty  fast";  that  he  did  not  hear  any  bell  rung  on 
the  car,  and  that  the  thing  that  attracted  his  attention  to 
the  oar  was  the  noise  of  the  oar  Itself. 

the  evldenee  In  the  record  tends  to  prove  that 
plaintiff  was  struck  by  the  front  step  of  the  ear,  and  that 
after  the  accident  the  car  stopped  with  its  rear  end  at  a 
point  50  to  75  feet  south  of  the  south  curb  line  of  lifabanala 
avenue.  ?he  day  was  clear,  and  both  plaintiff  and  Stein* 
helber  testified  that  there  were  no  other  oars  in  the  liaaiedl* 
ate  Tiolnlty  and  that  they  ooulA  see  for  a  distance  of  Z 
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ex  S  blocks.  As  a  result  of  the   aooident  pluintiff**  arm 
was  broken  and  he  receiyed  other  wounds  about  his  head  and 
body. 

Counsel  for  plaintiff  eojnplain  of  the  action 
of  the  oourt  in  girlng  at  the  close  of  plaintiff's  case 
the  instruction  to  the  Jury  to  find  the  defendants  not 
guilty.  We  are  inclined  to  agree  with  plaintiff's  oo\xn- 
sel  that  the  evidenoe  adaiitted  io  the  case  should  have  been 
•ubaittcd  to  the  jury,  llaintiff  at  the  time  he  was  in- 
jured was  engaged  in  a  lawful  oeoupation,  and  he  had  a 
legal  right  to  use  the  public  highway  in  doing  the  work 
lie  was  engaged  in.   It  cannot,  under  the  authorities  in 
this  state*  be  held  that  by  placing  himself  in  the  street 
to  perform  the  work  of  his  employer  under  the  oireufflstanoes 
•hewn  here,  he  had  committed  an  act  that  was  negligent  as  a 
matter  of  law.  The  evidence  tends  to  prove  that  he  was  en* 
saged  in  pulling  down  on  a  rope  so  that  Steinhelber,  his 
co-employe,  could  make  a  knot  in  it.  llaintiff's  back 
was  turned  toward  the  north,  and  he  does  not  appear  to 
have  had  any  notioe  of  the  approach  of  the  ear  until  warned 
by  Steinhelber. 

In  SiSfik  V.  liaai  Si«  U}^g  ^.  C^..  245  111. 
308,  the  Supreme  Court  said; 

*lt  was  possible  for  him,  by  the  exercise  of  a 

sufficiently  high  degree  of  care,  to  heve  diocovcred 
the  eastbound  oar  and  not  to  have  got  in  its  way.  He 
had,  however,  a  right  to  rely  upon  his  sense  of  hearing 
as  well  as  of  sight,  «uad  to  e^eot  the  appellant,  in 
running  its  oar  past  another  car  latopped  fcr  the  dis- 
charge of  passengers,  to  give  warning  an<^  to  observe 
the  ordinnnoe  of  the  city  in  respect  to  speed.   While 
the  negligence  of  the  appellant  did  not  relieve  the  de- 
ceased from  the  necessity  of  exeroiaing  care  for  his  own 
safety,  it  is  to  be  considered  in  determining  whether 
his  conduct  vras  such  as  an  ordinarily  prudent  nan  might 
have  adopted  under  the  oiroiu&stanoes,  and  that  question 
was  properly  submitted  to  the  jury,* 
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The  plaintiff  admits  that  he   did  not  look  to 

•«e  nhftther  a  car  v&a   approaoiilng  the   pXaot  vAxexe  he  waa 

mployed*  but  uhlle  the  evldenoe  of  this  fact  ma  properly 

adnlssible  on  the  Question  of  his  negligence  or  lack  of 

negXlgenoe,  it  cannot  be  said  that  it  was  an  aet  of  negli* 

genoe  p.<5;|'  eg. 

"Undoubtedly  a  failure  to  look  or  listen,  es* 
pecii>13y  where  it  aff iroatively  Rppesre  that  looking  or 
listening  might  have  ©nRi)led  the  pnrty  exposed  to  in- 
jury to  see  the  trpin  »nd  thus  avoid  b«ing  injured,  is 
evidence  tending  to  show  negligenoe.  But  they  ure  not 
concluBlve  evidenoe,  so  that  n  charge  of  ncgligenoe 
can  be  predicated  upon  thesi  as  a  ninttcr  of  law.  There 
May  be  vnrious  modifying  circuejutatnces  excusing  the 
party  from  looking  or  listening,  and  thct  being  th«) 
ease,  a  eiere  failure  to  look  or  listen  oarioot,  ao  a 
legal  conclusion,  be  pronounced  negligence  yer  se.** 
£.  41.  W.  M-  ^'   ▼•  i>vanleavy.  129  111.  132,  14l. 

1/hether  the  work  that  plaintiff  was  engaged  in  at  tht 
moment  he  was  struck  had  so  distracted  his  attention  frcMB 
the  things  occurring  about  hijij  as  to  relieve  hiu  from  the 
eharge  of  negligence  In  his  not  knowing  of  the  approach  of 
the  street  oar  was  a  matter  of  fact  which  sliould  have  been 
subjonitted  to  the  oonBideration  of  the  jury. 

The  defendants  insist  that  the  evidence  ad- 
mitted at  the  trial  relating  to  the  question  of  the  defend- 
antst  negligence  or  lack  of  negligence  was  of  ouch  character 
that  the  silnds  of  all  reasonable  m%n   would  conclude  that  the 
defendants  were  in  fact  guilty  of  no  aet  of  negligence  vi^ioh 
proximately  contributed  to  the  accident  and  the  injury  which 
was  sustained  by  plaintiff*   '>^e  are  inclined  to  the  view 
that  the  evidenoe  relative  to  this  question  also  presents 
a  matter  that  under  the  law  should  have  been  deterisined  by 
the  jury.  As  stated,  the  evidenoe  tends  to  »how  that  the 
oar  in  question  was  oioving  fast  at  the  tlue  plaintiff  was 
struck,  that  the  day  was  clear,  »nd  that  therewere  no  other cars  or 
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•41  t0  ni  JMi«30*  toKf  ^^x^nuM^  l«dir  3(tow  •41  vvnicdy 
aoil  ttJttlitwiim  Bid  2f9iottxiBlt>  o«  bji^  :(oir«l«  •««  •xl  lavMOM 
#41  looxl  uUm  oTviXe-  aid  ltfOJ«  j^txu9»o  BftcUdt  •ill  ; 

to  dMo^cr^a  9jU  to  jiA.idtu  lot:  eXil  at  •oooHXIyvo  to  •^Vfuxto  I 
fl»»<f  •rMA  blii93iM  ii9lti9  l»«it  to  tmSttai  «  ••«  xm  IvatIh  •lil 
./Kilt  Mtl  to  a«il«<«»bi«Oi»o  9£ii  oi  bt*m^i4U9 
•*b«  9d.vt;/\v;^  .,  il  lAifl  laiiuiX  •iri«i>ti«tiib  »£(l 
-imalab  •<!  to  ngllaojyp  vifl  ol  jf^atfttft  X«X7l  nr  .  <    sirs  i*9tsim 
voloAvmio  douu  to  ««ff  •o«»3XXai»a  to  ^pml  lo  •aa«B-^Xa«a   lain* 
•ifl  liufl  ubifXofloo  bXvov  a»A  •Xd«ao«iif«  XX«  ttt  n^Mlif  ftiil   iMJll^ 
:\Qidw  '9an'»;illa»f:  lo  j'j.^  <.n  t«  x^Xlii)  lo^t  oi  wmm  ■lit«baat#^ 

;  jo«  *<tf.t   *k^  Mli^^fiTJrtoD  YXai«MJtx*Vf[ 
Wtlv  .    !>«Rli»tr:uc    tow 

•l0««OX(2  >3iT«6iT  J 

Xtf  t«»fllfl»"»«lft'  6XtfOil»;t#i     ■■  '•"!'■      I--.-' 

•dl  imsLi  »o(t*bXT#  #111    ,Wjc   >    '.  ii  \ 
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ebstruotions  prevant  that  in  any  way  limited  th«  po^er  and 

opportunity  of  the  motoroiAn  to  see  plaintiff  iiihcrs  he  waa 

engngcd  at  hio  work  about  the  'wa.gon.     The  oar  waa  approaeh* 

ing  a  atreet  interaaotion.  Th«  eridanoa  tanda  to  ahow  that 

Wabansia  arenue  interaecta  ^eatflrn  avanua  on  the  vaat  uida 

of  that  8traet»  that  it  doaa  not  cross  featern  avenua*  but 

eontinuaa  eaat  front  a  point  aJsout  150  feet  east  of  the  eaat 

line  of  Weatcrn  aTenue;  that  no  bell  waa  rung  or  warning 

'  giran  by  the  motorsian  or  other  persons  in  charge  of  the  car 

of  its  i»pproQoh  to  Wabniisia  avenue.     Under  tiirae  circum- 

atencaa  it  la  net  peroelvad  hon  it  reasonably  can  be  held 

aa  a  matter  of  law  that  the  peraona  ^o  israr©  operating  thla 

ear  were  in  the  exercise  of  ordinary  oare  to  protect  other 

peraona  lawfully  and  rightfully  usini;  a  public  highway. 

The  evidence  here  referred  to  atanda  uncontradicted  on  this 

record,  and  whether  the  acts  wad  conduct  of  the  motonaa» 

who  operated  the  car  oonstituted  due  and  proper  care  or 

negligence  wera,  we  believe,  queatlone  of  fact  «hioh  ahould 

have  been  aubmitted  for  the  deoiaion  of  the  Jury, 

*0n  the  other  hand,  a  atreet  railvray  company 
ia  charged  with  the  knowledge  that  the  public  aay  law- 
fully u«C'  tiie  entire  street,  and  it  muat,  in  operating 
ita  oara  on  the  atreeta,  employ  all  reaaonable  meima 
to  evoid  injuring  thoae  whom  it  irnowe  caay  ri^iitfully 
uaa  that  part  of  the  atraeta  occupied  by  ita  tracks,** 
;?J0rtfe,  Chicago  ^.leotric  Ry«  Co.  v.  leueef .  190  111.  67, 

*It  ia  the  dootrxne  of  thia  court  Uiat  drivera, 
gripaien  ami   motorncn  of  atreet  oara  b.tp.   obliged  to  exer- 
oiaa  a  more  OTraoting  attention,  A^hen  they  approach 
street  croBsinga  in  a  crowded  city,  viicre  vehicles  r,nd 
padaatriana  sB»y   alwaya  be  expected  in  front  of  tha&. 
The  failure  under  auch  circumatancea  to  rinj^  the  b«»ll. 
Bound  the  Kong,  or  give  other  proper  warning  ia  un- 
doubtedly evidence  of  negligence  to  be  aubniitted  to  a 
Jury  under  all  the  oiroumstancea,  Mhethor  Uiere  is  an 
orfiinnnce  requiring  ouch  precautions  or  not,"  Chicago 
City  Ry.  Co.  v.  gennitaora.  199  111,  9,   14, 

la  view,  than,  of  all  Uie  circuoiatanoea  of  thia 
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•&st  we  believe  that  the  Issues  of  due  onre  or  negligeQce 
on  the  part  of  the  plaintiff  as  well  as  of  the  defendants, 
were  questions  of  faet  for  the  jury. 

The  judgment  of  the  iuunioipal  Court  >yill  be 
reversed  and  the  cause  reoianded* 


;o'l    i»«l  1o   If  no  litifluo   oiav 
•  JAO   aiii  J»i>ui  o«B«*v«« 


41 


v 

\ 


▼8. 


\ 


Plaint i^  l»/ltryor. 


srror  to 

lAiBioi;i?ftX  court 
of  Chiea(so» 

I.A.  221 


m»  jQsnm  BTtsTr^-i  rm.iTm'm  ms  opBfimr  oy  ths  court, 

rhlft  i&  a  writ  of  tfitrror  to  th«  Bmlcipsl  Court  (Kf 
C&icikge  to  r^iviow  a  J aigmesiit  of  tk^^t  court  in  f^roT  of 
jpiaintitfo  £»r  ya.«  i»ui&  of  $iio» 

jPX&iatifl'it  oXaln  te  iMiTft  l&oos  ist«ip3.oya<9  t^r 
defcndimt  ei»  ;»rehita»ct»   to  imk%  pXan@«   (IrawiHigo,  tmd  tacpooifi* 
es.ticao  anH  to  take  cost  eotiia&too  for  making  certain  nltor* 
tttiono  in  defead^mt's  tstoro  pj*«nioe»,  Xoc«ttodl  mt  39S6  wo«i 
Jladiftoa  otroet,   Chies^e* 

Alfr«il  G*  Hall,   ono  of  th«  plaintiff o»   tootificMl 
tit  tho  trial   tbat  hm  hsiift  differont  ecmvisrsKtiano  with  tho 
idi«rf«n4f9nt  ^ottt  tiio  propoood  work;   that  tho  d(sfendiutt« 
after  stiovinK  him  t)ie  prenioee  in  (|u«atlon(   told  him  to  go 
«koad  ctnd  tsake  &  aketeii  of  th@  work  to  tto  done;   that  ho,   tho 
vitneas,   aiade  the  oketoh  <md  mib«ittod  and  ojqplainod  it  to 
defendant,   and  that  ho  and  thd  dsft^ndant  Tisited  and  exaaiaod 
the  pranieefl  where  th@  work  wa»  to  be  perfonsed;   thttt  at 
the  r<»qaoBt  of  defondsoat  the  witneea  hskd  Bmd»  eoYoral  notea 
en  the  akoteh  for  incor]>orHtioi:i   in  the  working;  drawinge 
whioh  he  afterw^brda  pr<:!^<ired}   th^t  eopioo  of  theste  drawing* 
with  apoeifioMtlGvia  were  delivered  to  diff er<mt  oontrvaotora. 


ISC  .A.I  ^OS- 


^tf^.  '     u 


>«fV 


.owl  >•  MMk  »itf  to%  B\tlinlmlq 
-«»#ii»  aljt#i«»  ]|iil9l4M  ml  «»#4iiJ^/«e  t«9a  idU^  9I   ftns  aaoi>;r«o    | 
teAlU«o>   «atli#alai:q  ttft  to  •«»   ,XXaH  .0  bvxtlK 

•r{i   ,t>r^  toil^    (tiiiol)  ttf  oi  lT«w  Add   t«  <t»>«aLii  »  MUm  *mi  iNMili 
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fron  D^M  oottt  totlaat«s  tf«r«  tak«n  for  the  doing  of  tho 
work.     Ilali   further  teaiili«ni   thwt   the  reuBonttba«  charg«o 
for  doing  th®  tvork  dono  ^y  plRintiffs  for  dtirf.^n't<ait  wero 
0  ii«ir  o«»t.   of   tho  loweot  o^Uinatea  r*fjQ<»ivftd,   tmd  thi^t  tho 
Xovoat  03tlJBAte  subaittf'jdi  &mo\jnt'il  to  iixe  mm  of  $<,26f, 
Copiijd  of  tho  piano,   drawing^s  (md  «p««elflo«tlan9  aukdo  by 
pl&intlffo  wero  intro<lucod  in  i»Tidenee,   and  throt  urehiteeta 
ieatlfied  that  tho  5  p@r  cont.  ohargoo  for  the  aQrvioei 
rendered  hy  plaintiffs  wore  r#aaonabl«* 

,    The  dofondont.  Sumo,   testified  in  ouhotsneo  that 
ho  hod  talked  with  Hall  about  tho  propoood  alteratlana  and 
that  ho  had  ttakod  .Hall  to  glTo  hin  an  eatinato  for  aaJtias 
tho  ehaagoa  in  the  floor  only;    thsit  h«  had  eaready  nada 
a,rrango»«nta  for  tho  doing  of  tho  l^aiwctao  of  tho  works    that 
ho  hi&d  Tioitod  the  T>V0mk»ma  wiiSi  Hall,  and  that  Htill  had 
doliTor«>d  to  hi»  o«irtain  plana;   that  when  he  r@c«iiTed  theoo 
plane  ho  »aid  to  Hall   that  ho  "dldnH  want  nothing  like 
thio  froa  you;   I  didc*t  &,&)t  yf^a  for  any  -^rtiwln^s  whAteTor,** 
Aaothtir  witn«fi!u  Tor  <i^fe&'lmit  tofitifio^i   th<«.t  ho  hoax<^  Hall 
aay  to  Sumo  th?^t  he,  RkH,   vrmX^  iKcke  »  bid  for  tho  floor 
work, 

Goun^>)l  for  d;^f  tndjiAt  00Bt*^dr,  tht.t  tho  judgment 
ahculd  b«s  r^vorsed  for   ths  reason  th^it  the  uTidenoo  adnittod 
at  tho  tri&l  do>3»  not  prtsi^ondtsrate  in  favor  of   »he  plain* 
tiffs;    tht.t  the  plaintiffs*    ctiaa  rests  acloly  uvoa  the 
toutiExmy  of  pl»intlffa«  wlaieu  tootiiaony  la  doniod  hy  tho 
defenaant;    that  pl'^intiffa   #«r(s  not  oorreboratod  hy  any 
«th«r  oYidonee,   and  that  d@fon<lont*a  testiiiony  waa 
oorro1>eratod« 

fho  riaoerd  diaeloaea  that  there  wae  ovid^moo 
takoB  at  the  trial  w)iioh  twtdod  to  av^port  tho  teatiamy 
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•A»«  l04irrX«  iSM(  •<!  4«tff    ;ii;i«i0  -xooXIl  mU   ui   M^MUi*  •''^ 

•cfi   uo'.u  xirX-^a  m^*^"         •            i*   mj.*,*,i  .   .. 
mU  Xtt  buia»b  ii  xaoKijT^..    ^..  nr   ^u^\litUt.lq     w    ^...^ 

9Pt»iiiv-t   i.nv,  f.-yMi  tmAt  u^^M^l'(>^ll  Mood's  •iCT 
xmmXiuwt  mI*  ii^vvm  •$  bmbmi  Aaltim  Imlxi  mtii  im  a0*Ai 


«a» 


Qt  X»ll.     It  Is  eonoedvd  th»t  ha  mtdt  cftrtain  plane  and 
•jiftcific&tlons  for  the  <sh«nges  in  d«fcndAnt*s  IjULildiag,   and 
it  i«  uoi  daniad  tHnt  h«  did  tftlco  th«  cost  eotiAtAtaa 
r«il'«rr«d  to  xn  hi0  tnntii»miy.     Itm  in  aloo  ai4«d  IQ  naam 
p.>rtioul^^s  by  th«  teBtiwyny  of  d^affnAiml  hin^.elf ,     Il&« 
jury  Mud  t^a  trlftl  .ludjc^c  had  am  opportunity  te  h&ar  and  to 
seo  th^i  witnesEten  for  oith<»r  aid<$  r^nd  to  Judge  of  tlvtiar 
oredibility  and  th«  r«aafsnR>>.i«>n«f:fi  of  thoir  testtBicmy. 
fhere  ie  evidanc*  in   this  rcsnord  from  xthich  thtf  ^ury  might 
refits  (KiniVily  k«r<t  fr>tmd  for  th^  pX  a  In  tiffs   -  p.  it  did,   luid  wo 
do  QOt,   under  tiXl  th9  aireuimit»nc98    <f  this   o&<?4,  fc«l 
diapootiiid  to  int «rfer«  vfith.  tin®  ^vnUt^mt  9f   the   tri%i  court. 
Tho  Jud^vient  is  th«r«!!fore  Rffir»«d, 


Afl»  91'^'"  "fot-fd  •ham  ttd  irntm  ktakti^atf  ux  .  .      «^^..^   ^ 
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W.   A.  L.   3CHAIIFER,     a  corporajblon,    ) 
Appellant t 
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COURT  OF  COOK  COUBTY. 

20  2I.A.  222 

IIR,  JTJSTICJS  mvm   DELITKRBD  the  OI-INIOH  OP  THE  COURT. 

Thia  ofts*  comes  here  by  appeal  from  a  deoree 
of  the  iiuperior  Court  of  Cook  County, 

w.  A.  L.  lietaaefer,  a  corporation,  the  com- 
plainant, filed  it 9  bill  to  foreclose  a  meohanio'e  lien 
against  certain  real  estate  of  Banjaaiin  0.  £laer,  the  de- 
fendant* The  parties  to  the  suit  had  entered  into  a 
written  contract  under  which  complainant  agreed  to  erect 
a  building  on  the  land  of  defendant  for  the  sum  of  #6,929. 
The  work  was  to  be  done  tinder  the  direction  and  to  the 
satisfaction  of  Grossman  &  Proskauer,  engineers,  find  A. 
i'roskauer,  an  architect.   The  written  contract  provided 
that  the  complainant  was  to  furnish  all  materials  and 
perform  all  the  work  mentioned  in  the  specif ioations  or 
shown  on  the  drawings  for  the  mason  and  brick  work  of  a 
two-story  and  baeonent  brick  building. 

It  appears  from  the  eridenoe  taken  at  the  trial 
that  at  the  time  the  building  was  completed,  as  alleged  by 
•oaqplainant ,  on  the  l&th  day  of  January,  1914,  complainant 
had  received  on  account  of  the  work  performed  and  materials 
furnished  by  it  under  the  contract,  the  sum  of  1^6,425.   Com- 
plainant alleged  in  its  bill  amd  atteeipted  to  prove  that 
$482  is  still  due  under  the  contract. 

Defendant  filed  an  answer  to  complainant's  bill 
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n»il  a'ftioAilB«fii  •  (ifloXev'stol  ot  ill<f  nit  b^li'i   ,iaA0iAif;l| 

«  o;f«l  b0titfn9  bMd  $iu9  riii   ot  ••ttnmq  •df     ,StuiLa9f\i 

.ftS9,H  t«  auM  »di  toJ  ^ojifrm'teJb  To  ftonl  sA^f  ao  ^mibiij/d  « 

fMlhlrO'TI    3tMtSa09    tWtilW    SllT        .;fO«^id«'Xt    OA     ,«»US3(iOK% 

baa  nlMtrtiam  Itm  tUtlxxxt^  9t  »mv  iamnlAt^pno^i  mAi  tmdS 
M  \o  otzow  %olxd  htm  mpBMti  *d»  nol  «i|nlv«Y*  ttU  no  owoda 
■Ixi  mdi  iM  tfiLmi  •»a«biT»  mM  noil  «t4*^«  iX 

eX«lY«i««  ban  b^mrtctf^  itiov  a^^    lo  inooooa  no  frorXeo^v  bad 

tjuli  •TOKQ  oi  ;bei^pk«#la  J^M  ilt€  «#1   si  ^#8*rXA  io«al«Xf 
,^o«T^aot  •!(#  TVtaif  tuX*   XX1^«   •!  MM 
IXtf  «'^n«alAlc(fliob  o^  'utvtiM  am  teXll  ifMi)n»t0U 


in  «bieh  h«  alleged  that  oomplalnant  had  not  completed  the 
work  required  of  it  under  the  terme  of  the  contract  and  in 
accordance  with  the  epeoif ioatlons;  that  the  oontraet  provided 
for  dfttcpoproofinj^  the  foundation  walls  of  the  hullding  and 

I  that  eonplainant,  without  the  consent  of  defendant,  had 
vliolljr  failed  to  perform  this  part  of  the  contract;  that  in 
the  certificate  issued  to  the  complainant  the  engineers  had 

I  fraudulently  allovred  the  sua  of  |46  for  this  failure  to  do  the 

I  damp*proof inc;  that  to  do  this  work  after  the  completion  of 

\the  Vuilding  would  cost  the  defendant  |650, 

The  ease  was  referred  to  a  Piaster,  who  in  his  r«- 
port  rtooaKBfflnded  the  entering  of  a  decree  in  cosiplainant's 
favor  for  the  sum  of  #462  with  int«^re»t,  in  Rccordanoe  with 
the  prayer  of  the  l>ill.  On  exeertions  to  this  report  the 
oourt  found  tlmt  the  defendant  was  in  equity  entitled  to  aa 
allowance  of  1^350  instead  of  the  |i4&  which  had  been  allowed 
tty   the  master  on  account  of  the  failure  of  oojBspIainant  to 
carry  out  the  terms  of  the  contract  as  stated 4 

On  the  part  of  the  complainant  it  i&  insisted 
here  that  the  court  erred  in  sustaining  any  of  the  excep* 
tiens  to  the  report  of  the  master,  and  that  a  decree  should 
be  directed  in  aooordance  with  the  master's  report.  The  dc<- 
fendant  has  assigned  cross-errors  in  which  it  is  claimed  that 
he  is  fairly  entitled  to  a  decree  dismissing  the  bill  for  want 
of  equity. 

The  eYidenoe  heard  by  the  master  dtscloses  that 
the  engineers,  in  September,  1913,  issued  a  certificate  to 
the  complainant  for  the  payment  of  the  sum  of  $50C,  making 
therein  no  allowance  to  defendant  on  account  of  the  failure 
of  complainant  to  perform  all  of  the  requirements  of  the  oon- 
traet; that  when  this  certificate  was  presented  to  defendant 
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he  refused  to  pajr  the  amount  thereof  until  all  the  work  pro- 
Tided  for  hy  the  contract  was  perforised;  that  achaefer,  the 
president  of  the  complainant  corporation,  then  returned  this 
certificate  to  the  engineers,  nnd  later  presented  to  defendant 
two  other  certificates,  one  for  $400  and  one  for  |52.   In 
these  last  tiro  certificates  it  appears  that  the  engineers  had 
Bade  an  allowance  to  defendant  of  #48  on  account  of  the  damp- 
proofing  proviclon  of  the  contract.  Defendant  also  refused 
to  pay  this  amount  until  complainant  had  completed  its  con- 
tract. Schaefer  testified  that  the  work  in  <iue8tion  was  not 
performed  because  it  would  not  haTe  been  possible  to  do  so 
without  destroying  the  sidewalk  in  front  of  the  building,  and 
that  the  engineers  had  authorised  him  to  disregard  it.  De- 
fendant denied  having  had  any  knowledge,  and  it  is  not  con- 
tended that  the  engineers  or  anyone  else  er^r   informed  him, 
of  this  arrangement* 

Defendant  was  entitled  to  a  complete  perfoitaanoe 
•f  his  contract  with  complainant  before  he  could  rightfully  be 
called  upon  to  make  the  payments  demanded  of  him.   Under  th9 
tridenee  taken  by  the  master  it  is  quite  clear  that  an  at- 
tempt was  in  fact  mAde,  \stiether  fraudulently  or  through  mis- 
take, to  procure  payment  of  the  full  sum  of  $6,925  as  proyided 
in  the  contract,  without  making  any  allowance  wlmtsoeTer  for 
complainant's  failure  to  perform  a  substantial  requirement  of 
the  contract. 

The  evidence  shows  that  had  the  damp-proofing 
been  done  while  the  building  was  in  the  course  of  erection 
it  would  have  cost  the  defendant  $350,  the  sum  allowed  de- 
fendant by  the  chancellor;  that  to  do  this  work  after  the 
completion  of  the  building  would  have  cost  the  defendant  $650,| 
On  the  whole  record  w«  are  of  the  opinion,  from  the  cireum- 
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8tano«»  attending  the  oislsslon  of  the  dasap-proof ing  required 
by  the  contract*  from  th*  attempt  mads  to  procure  from  de- 
fendant full  payment  under  the  contract  notwlthstnndllsg  the 
failure  of  ooraplain»nt  to  do  this  vork,  and  the  auhscquent 
allowance  of  only  $A6   for  an  omieaion  in  the  work  which  will 
eoat  defendant  $650  to  have  supplied,  that  the  defendant, 
Xlser,  is  net  In  equity  bound  to  pay  the  sum  of  money  de- 
Buuaded  ef  hia  by  the  ooiiiplninant* 

It  is  urged  by  eos^lainant  that  the  contract 
provides  that  any  controversy  or  dispute  arising  under  it 
should  be  settled  by  the  engineers,  whose  decision  was  to  be 
binding  upon  the  parties,  This  isay  be  agreed  to  with  two  ex- 
ceptions: first,  that  the  decision  of  the  engineers  may  be 
impeached  for  fraud  or  mistake,  and,  eeeond,  that  under  the 
contract  itself  the  binding  force  of  the  engineers*  decisions 
were  to  be  regarded  ^nS  conclusive  and  binding  only  in  the 
ease  of  final  oertifioates.   the  certificates  issued  by  the 
engineers  were  not  final,  and  under  the  tenas  of  the  contraet 
were  not  to  be  regarded  as  conclusive  of  the  rights  of  the 
\  parties. 

A  soaewhat  different  question  presents  itself 
lidien  we  coaie  to  consider  the  cross-error  assigned  by  defendant. 
Counsel  for  defendant  insist  that  defendant  is  entitled  here  to 
the  full  sua  that  it  would  cost  hlu  to  complete  the  work  which 
was  required  of  the  complainant,  and  there  is  but  little  dis- 
pute in  the  evidence  that  this  cost,  after  the  building  was 
otherwise  completed,  would  have  been  |6&o.  I^efendant  did  not 
consent  at  any  time  that  Uiis  feature  of  the  work  might  be 
omitted,  and  it  would  seem  only  fair  that  the  allowance  tc  hia 
should  be  sufficient  to  enable  him  to  do  or  to  have  done  the 
work  «*iich  complainant  should  have  performed  in  compliance  witli 
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tli«  ttrms  of  th«  oontraot. 

1%   is  insisted  by  oounssi  for  dtfendant  that  if 
a  eontr&ot  suon,  cts  is  hers  under  consideration  is  not  executed 
in  subatantial  ooatplianoe  witJa  its  terms,  the  owner  has  the 
right  to  deduct  from  the  oontraet  price  wl^xat  it  would  cost 
hiiB  to  laaJce  the  buiXdxng  oonfora  to  the  plans  and  specif iosf 
tiens  aigreed  upon;  and  the  following  authorities  are  cited 
^ia  support  of  this  position:  Keelcjr  v.  HeTT,   157  111.  57; 
iTft^s  V.  ?iQW€>lJ. .  211  111.  85;  2  Sutherland  on  :(3«mages 
(2nd  ed.),  seo.  711.   "The  measure  of  daraages  is  to  be 
•ought  in  the  contract  aade  by  the  parties;  and  whf>re  the 
aaount  of  compensation  is  not  fixed  by  the  contract,  the 
natural  proximate  injury  oooasloned  by  the  breach  of  duty 
is,  within  the  oontemplation  of  the  parties,  the  measure 
of  dajoagcs."  ChaEdiberlal|n  ▼.  t'arkey.  45  V.   r,   669. 

We  are  inclined  to  agree  with  eounael  in  their 
contention.  The  rules  for  the  ass^ssBttat  of  damages  are 
based,  in  general,  upon  the  principle  of  ooaipensation. 
(2  Sutherland  on  Baiioages,  supra,. )  fhn   reason  for  the  rule 
laid  down  by  the  authorities  as  to  the  measure  of  damages 
in  oases  of  this  character,  is  that  the  law  seeks  in  oases 
where  there  has  been  a  breaeh  of  a  oontraet  to  apply  a 
taeasure  of  damages  that  will  enable  the  court  to  afford  the 
party  injured  a  remedy  that  will  give  him  a  fair  oompensa- 
ties  for  the  loss  sustained.  The  parties  here  hare  entered 
into  a  eontraot,  and  each  is  bound  to  a  substantial  performance 
of  its  requir«ai«nts.   Complainant  cannot  rightfully  deiaand 
payment  until  it  has  in  good  faith  performed  the  seryioes 
and  furnished  the  aaterial  specified  in  the  contract.   This 
the  evidence  shows  it  did  not  do,  and  for  such  failure  the 
defendant  should  be  allowed  $650,  the  sum  shewn  to  be  neees- 
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•ary  for  the  doing  of  th«  oraltttd  wovk  after  tltc  cr«otlon 
of   the  building. 

It  is  our  opinion  that  no   error  uvas  oonuaitted 
hy  the  ohancellor  in   eustalnin^:  the   exoeptiona   to   the  repoxrfc 
of  the  aaster,   and  that   the  defendant   is  Justly  entitled  to 
an  allowance  of  #650  on  aooouat  of  plaintiff's  failure  to 
fully  perfoiv  hla  part  of  the  contract  as   stated.     The  de- 
or««  of  the  iiuperior  Gourt  vrill  b«»  reversed  and  the  oauae 
remanded  with  direetions  to  cSlamiss  the  hill  for  want  of 
•<iuity. 
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MR.  JUSTICE  msvm.  HM^ivmrni  ths  oirii^ioH  o?  the  court. 

Tiiia  ia  a  writ  of  error  to  review  th«  action  of 
the  trial  court  in  peremptorily  directing  a  verdict  for  the 
defendant  at  the  cloae  of  plaintiff's  ooae,  'Uie   oourt  gave 
the  instruction  tj  the  jury  upon  the  theory  that  T^hen  plain* 
tiff  closed  her  case  neither  the  evidence  nor  any  fair  in- 
ference therefrom  tended  to  establish  that  the  defendant  was 
guilty  of  any  negligence  charged  in  plaintiff  ♦•  deolax-atloa 
and  which  was  the   proximate  cause  of  the  injury  which 
caused  the  death  cf  plaintiff's  intestate. 

On-  exnmi na t i e n  of  the -nryrcTnno e'  'fr~ap|?eara  that 
(jm   the  2nd  day  of  ^eptemher,  1911,  a  teejifister  employed  by  the 
defendant  corporation  ims  driving  a  sprinkling  ragon,  to  the 
rear  of  which  was  hitched  a  four-T»h«el  duBip  wagon,  north  on 
Iverald  avenue  and  near  the  intersection  of  31»t  street.  The 
deceased  at  the  time  of  the  accident  was  four  years  and  four 
months  of  age;  he  resided  ^^ith  his  mother  at  3143  Smerald 
avenue.  His  mother  testified  that  she  had  just  dressed  th» 
child  and  had  told  him  to  remain  on  the  porch  of  their  resi- 
dence for  a  few  minutes,  vAxen   she  intended  to  go  with  him  to 
a  store;  that  she  next  saw  the  child  about  five  minutes 
afterwards  in  a  pool  of  blood  in  the  street;  he  was  dead  at 
the  time. 
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Mabel  C»Brl«n,  •  14  year  old  girl,  testified  that 
ahe  was  out  in  the  8tr«et  playing  tope  and  that  alie  saw  the 
accident  happen;  that  there  were  with  her  at  the  time  aeren 
or  elf:ht  other  children;  that  she  eaw  deceased  coming  from 
hi!  house,  about  eight  o'clock  In  the  corning;  that  -«hen  she 
firat  saw  him  he  i^ras  with  other  children  on  the  aidewaUc;  that 
a  wagon  came  along,  going  north,  a  sprijokling  wagon  and  a 
dunp  wagon,  the  duzap  wagon  being  attached  to  the  sprinkling 
wagon  by  a  shaft;  that  the  little  hoy  "was  out  there  when 
the  wagon  came  along"  fuid  that  he  "walked  fastly  towards  the 
wagon  and  the  drlTer  hollered  to  hixa  to  get  out  of  the  way 
and  the  driver  kept  on  (loing  and  the  driver  was  looking 
towards  the  horses  and  he  kept  going  on  and  the  little  boy 
kept  running  towerds  the  horses."   -i       "Do  you  mean  run- 
ning? *•   A  "Walking,  and  ht?  made  a  juuiip  to  get  on  the  shaft 
and  the  wheel  got  hira  and  he  went  right  over.  The  rear 
wapon  nnd  the  front  of  it.   I  ceulfln't  tell  you  wiat  the 
driver  did*   We  screamed  and  he  jumped  off  the  wagon.  Ha 
juiaped  off,  we  screamed."   Q^       "^at  did  the  little  boy 
do?"  Mr.  Kverett:   "I  obj<»^ct  to  that,"  The  Court:   "They 
have  adxaltted  that  the  death  occurred  by  reason  of  this  ac- 
cident.  That  makes  it  iraxr.nterial  uidiat  has  happened," 
Objection  and  exception. 

We  are  inclined  to  agree  with  counsel  for  plain- 
's^ tiff  thflt  it  waa  error  for  the  court  to  sustain  the  objection 
\to  this  question.   It  ^vas  admitted  that  the  deceased* a  death 
was  caused  by  hi  a  being  run  over  by  the  dump  wagon,  but  this 
did  net  render  Incompetent  testimony  as  to  hiti  conduct  and 
actions  at  and  Just  before  the  occurrence  of  the  aecident. 
What  the  boy  then  did  otight  well  be  material  in  determining 
whether  the  aoeident  occurred  because  of  laek  of  care  on  the 
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pitrt  of  the  driver,  or  froa  aome   other  cause. 

Slla  Korniok,  tx  j,irl  14  years  old,  testified  that 
■he  rrB.a  playing  with  the  other  children  on  the  aidewttllc  at 
th«  time  of  the  accident;  that  ahc  saw  the  wagon;  th&t  aiie 
heard  the  driver  shouting  **get  out  of  there,"  and  that  he 
kept  on  going  and  the  little  boy  walJced  between  the  wagona 
Mid  was  knocked  dotm  by  the  front  nheel  of  the  rear  wagon, 
Hsie  Scrhott,  14  years  old,  testified  substantially  at  did 
the  other  two  witneaees. 

The  evidence  tended  to  prove  that  the  driver  was 
seated  upon  a  high  seat,  in  such  position  that  he  might  have 
■•tn,  had  he  looked,  vfnnt   these  children  were  doing  at  the 
time  of  and  just  before  the  aeoident;  the  horses  were  Ti?alking, 
and  the  unusual  character  of  the  vehicles  might  n^ll  have 
proved  attractive  to  a  child  four  ypars  of  a^'e.   The  evi- 
\  denee  is  undisputed  thst,  the  driver  did  in  fact  see  these 
\ children  ns  he  approached  thes:.   We  hold  th«t  it  should  have 

r 

bsen  submitted  to  the  jury  to  deteritine  whether  the  driver 
might  have  anticipated  that  any  one  of  these  young  children 
would  under  the  circumstRnces  do  precisely  the  thing  that 
was  done  by  the  deceasec!,  and  that  by  the  exercise  of  reason- 
able care  he,  the  driver,  could  have  avoided  the  accident. 

Ob  examination  of  the  whole  record  in  this  case 
we  are  of  the  opinion  that  the  case  should  have  gone  to  the 
jury.   In  Flood  v.  Keeley  Brewinf;  Co..  175  111.  App,  441,  it 
appeared  thPt  a  child  2-^  yenrs  old  left  thn  street  curbing 
and  ran  into  a  passing  brewery  truck;  the  horses  srere  going 
at  the  time  at  a  moderate  trot.  This  court  hold  that  under 
the  facts  of  that  case,  Aether  the  driver  waa  or  was  not 
guilty  of  negligence  \7as  peculiarly  and  specially  within  the 
province  of  the  Jury.   The  driver  here  had  notice  that  the 
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children  were  playing  in  the  street  and  on  the  sidewalk «  and 
the  jxiry  should  have  been  persiitted  to  determine  the  question 
lAiether  hie  conouct,  under  the  circuHiBtancee,  did  or  did  not 
amount  to  negligence. 

i'or  the  error  of  the  trial  court  in  thr  ruling 
on  the  adciiaaibility  of  eTidenee  and  in  directing  the  jury 
at  the  cloce  of  plaintiff's  caae  to  find  for  the  dcferuiant, 
the  judgment  is  reversed  end  the  cause  remanded  for  a  new 
trial. 
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KR.    JUDTICE  D:EVIiJl  DSMVEREH  THE  CJ  n'l^r*'  CI'  TKF.  OOUKT. 

ilaintilT ,   iibriilieia  Cohn,   toi'ou«;at   suit   in   Uie 
l^unioipal  Court  again ot  the  defendant,    I,   niolS,     In  i\i» 
8teit«(Q<rjnt   of   ulaiffi  plaintiff  allt^i^fcid  t^iat  xifc  had  rented   to 
defendant  an  apartnsant   in  xiis   ouilding*    5430   Heat  fashbum 
&v«nue»   cJaicago;    that   during  the  last   six  fiionthtt  of  his 
tenancy  defendant  ha4  damagied  the  preialses  of  plaintiff  by 
ehopping  wood  therein*    t tearing  off  wallpaper,  Icnooicing  holes 
in   tne  plaetering,  and  breaking  the  woodwork. 

Trial  was  had  before  a  jury  whioiri  returned  a 
verdict  in  plaintiff**  favor  for  the   sum  of  ;^56;   Judgment 
was  entered  on  the  verdict,   and  defendant  by  writ  of  error 
has  brought   the  onae   to  'uhis  court  for   review. 

On  trie  trial   ttiree  witnesoes  were  sworn  who 
testified  for   the  plaintiff.     The  testimony  of   these  wit- 
nesses fairly  tended  to  prove  that  at   the   time  defendant 
took  poaaession  of   the  preii^iiees  in  question  they  'ifttrm  in 
good  condition  and  were  newly  decorated,  and  that  ijoir^edl- 
ately  after  defendant  and  his  faalXy  had  vacated  thoft  they 
were  found  to  have  been  dADnaged  as  alleged  in  plaintiff's 
statement  of   eiaim,     ilaintiff  himself  testified  that  he 
had  reaionstratod  with  defendant  for  chopping  wood  in  the 
rooms,   and  that  defendant  had  said  in   substanos  that  he 
had  paid  his  rent  and  would  do  as  he  pleased.     Five  wit- 
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neasee  w«Te  sworn  and  testified  for  defendAnt.  Their  tea* 
timony  was  in  direet  contraidietion  to  timt  ot   plaintiff's 
witnesses. 

Ths  credibility  of  the  witnessss  and  the  weight 
to  be  glTen  their  testimony  wsre  questions  for  tho  jury. 
fher«,  &s  in  this  easo,  there  is  a  sharp  and  apparently 
irreconcilable  conflict  in  the  testloiony  this  court  will 
not  disturb  the  conoJuaions  reached  by  the  jury, 

Ve  find  no  errors  in  th«  record  which  would 
authorise  a  reversal  of  the  jud^gment  of  the  trial  court. 
The  judgment  will  therefore  be  affii'meu. 

APFIRI4ED. 
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Lefendnnt  -too  proceeded  apalnst  1fty  information 
ohargini;  that  he  knowingly  0Rua«d,    aided   and  enoournfiied 
vks  diilinquency  of  Koud  ?!o^ll,    «  femnle  child  iinder   th« 
ag«  01    eighteen  ytjarw,    contrnry  to   the  statute,    etc.     De- 
fendant waived  a  trial  by  Jury  and  the  Judge  hearing  the 
cauee  Xound  defendant  guilty  as  cherged  and  sentenced  hiJi 
to  iuipriaonment   in   the  House  of  Correction  for  two  oionthe. 

Defendant   coEplains  that  the   inforaiation  is 
ineufl'icient   to   support  th«  chnrge  not  that  the  evidende 
does  not  warrant   the  conviction.     Lacking  a  motion  to  quash 
l)efore   the  conoluaion  of   the  State's  esse,    t;he  infonaation 
was   sufficiently  oextnin  In   its   lenpuyige   to   charge  the  of- 
fense of  ishioh  defendant  was  fotmd  guilty,     i'eople  t.   Jones « 
263   111.   564. 

It  is  urged  that  the  information  charges  the 
offense  to  have  been   cominltted  in  the  city  of  Chicago, 
while  the  proof  fails  to   substantiPte  such  charge.      The 
record  shows  that  defendant  iset  the  delinquent  first  in 
tlie  city  of   indlarjiapolis  in  the  State  of   Indiana;    that  at 
his  Instigation  and  suggestion   ahe  came  to  Chicago.     By 
what  means  she  traveled,   vdiether  by  automobile  with  de- 
fendemt  or  by  the  railroad  without  him.    Is  isanatcrial   so 
far  as  the  guilt  of  defendant  is  concerned*     When  the  Koell 
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girl  arrivsd  In  Chicago,  a  stranger,  knowing  not  where  to 
go,  the  defendant  instructed  her  wtiere  to  go  and  took  her 
to  that  place  in  Chicago.   She  was  without  oioney  and  de* 
fendant  paid  her  expenses,  and  cohabited  with  her  in  an 
Ininoral  way,  at  the  plaoe  in  Chioago  to  which  he  had  taken 
her.  kaud  Noell  so  testified  and  the  ciroumstanoes  en- 
Tlroning  the  partiee  and  the  conduct  of  defondant  lend  oor- 
roboratxTe  support  to  her  testimony.   Whatever  occurred  be- 
tween the  parties  in  Indianapolis  is  unii&portant;  the  fact 
rfficalns  that  defendant  contributed  to  kaud  Koell*s  delin- 
quency  in  the  city  of  Chicago  as  ouarged  in  the  information. 
The  testimony  of  the  witnesses  for  defendant  is 
negative  and  of  no  probative  foroe.  the  trial  Judge  saw  the 
witnesses  for  the  respective  parties,  including  the  erring 
girl  and  defendant,  and  from   their  iioanner  and  appearance 
upon  the  witness  stand  was  able  to  determine  the  weight  to 
be  riven  to  their  testimony,  and  an  exaisination  of  the 
proofs  in  the  reoord  leads  our  minds  to  the  same  conclusion 
as  that  of  the  trial  Judge  *  that  defendant  was  guilty  of 
knowingly  causing,  aiding  and  encouraging  the  delinquency 
of  tcaud  Noell, 

Covunsel  for  defendant  urge  that  Hjkud   Noell 
being  admittedly  unohaste  ia  not  worthy  of  belief  and  that 
her  evidence  is  therefore  discredited  and  should  have  no 
weight  in  determining  the  case*  %'e  are  not  able  to  accord 
our  assent  to  such  contention,  notwithstanding  defendant's 
counsel  In  his  earnest  seal  for  his  client's  cause,  urges 
in  the  closing  paragraph  of  his  brief  that  *The  wosian  of 
doubtful  morals  and  of  unchaste  habits  are  always  of  doubtful 
Integrity  and  are  possessed  of  sinister  souls.  This 
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tias  been  tba  rul«  since  the  day  ijrharoah^s  wife  aougJat  to 
enanar«  B«njH£ain.  irwtity   snd  chastity  are  the  hand'nalds  of 
tnjith  and  futile  is  the  aearoh  for  one  mfaere  tho  other  can 
not  be  found,"   Wtxile  we  are  not  unmindful  of  thie  stirring 
appeal,  we  are  somewhat  surprised  that  counsel  has  erred  in 
the  charnoters  lUTolved  in  what  was  undoubtedly  intended  as 
an  illuetratien  from  a  bltrlical  £»tory.   Counsel  for  the 
Jitate  being  no  more  learned  in  blblloal  »tory  than  tJie 
oounisel  for  defendant,  hns  followed  and  reiterated  this 
misrecitotion.   In  the  interest  of  accuracy  we  will  remind 
counsel  that  ]t'haraoh*s  daughter  was  a  ohaote  maiden  ^o 
diseoTercd  the  infant  Moses  in  the  bullrushes,  and  that 
Benjamin  was  the  youngest  ehlld  of  the  patriarch  Jacob 
and  of  upright  life,  ifhiat   counoel  evidently  intended  to 
oall  to  our  attention  in  an  effort  to  illustrate  the  point 
that  chastity  and  veracity  are  in  a  sencte  synonjrmous.  is 
recited  in  Holy  i&rit  of  Joseph,  sho,  shen  a  prisoner  in 
Xgypt  resisted  the  improper  and  inaaorsl  advances  of  the  ^Ife 
of  i^otipiiar,  the  Captain  of  the  Guard,  ?ho  was  Joseph's 
jailer.   Chastity  and  veracity  are  r.ot  in  any  sense  synony- 
Boua.  iTne  may  be  unchaste  yet  truthful;  one  may  be  untruthful 
though  chaste.  The  poet  iope  in  his  poem  entitled  "aylvla" 
has  expressed  a  sentiment  In  regard  to  wcraen  in  these  words: 
"and  a  mere  heathen  in  the  carnal  part  is  still  a  sad  good 
Christian  at  her  heart**;  and  all  good  Christians  are  truthful, 
as  veracity  is  a  cardinal  virtus  of  Christianity. 

There  is  no  error  In  the  record  Justifying  a 
reversal,  and  therefort  the  Judgtaent  of  the  li£unicipal  Court 
Is  affirmed. 
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MB.  JUSTICE  HOLI>OM  DELIVERBJ3  THl  OPIHIOK  0?  THE  COUHT. 

The  judgment  before  us  for  review  aaounting  to 
^128. 75  was  confessed  upon  a  warrant  of  attorney  duly  exe- 
cuted by  defendant.  An  application  to  open  the  judiiment 
and  to  be  let  in  to  defend  waa  made  by  defendant  and  t-'iranted, 
and  the  cause  was  submitted  for  trial  to  the  leax'ned  Giilef 
Justice  of  the  trial  court,  ^o,  after  hearing  the  proofs, 
found  the  issues  for  plaintiff  and  reinstated  the  original 
judgment  by  an  appropriate  order. 

|_Tlie  defense  in   iimnt  of  title  in  plaintiff  to  the 
note  in  suit.   The  iiaker  of  tirrs  note  ^  defendant.   The 
payee  is  Mrs.  Annie  S'orrest.   It  i«-  dated  May  6,  1914,  emd  ■ 
payable  five  raonthe  after  datcv-arid-^  for  ^110. — The  note- 
^■iT'-C'  to-  endorsed  as  follov^^s: 

"Pay  to  the  order  of  John  Forrest.  P.  A.  Forrest, 
husband  of  Annie  Porrest.now  deceased.  John  Porrest,  Execu- 
tor of  the  Estate  of  I?ranei8  A.  Forrest,  deceased.  John 
Forrest," 

Annie  Forrest  predeceased  her  husband,  Francis 
Forrest.  Administration  was  granted  upon  her  estate  by  the 
Probate  Court  of  Cook  County.   On  June  17,  1915,  an  order 
was  entered  in  her  estate  finding  inter  alia  that  said  de- 
ceased left  her  surviving  her  husband,  Francis  Forrest,  and 
no  children  her  surviving;  that  said  Francis  Forrest  has 
since  died;  that  his  estate  is  in  course  of  administration 


\ 


loj; 


JL4<UDlVfI!IS  OT  HO^r- 


.U.V 

.YSkiAa:; 


-9Xt>    "'Jlul.  :    •     '     -       -       ..............    „    0<jg.y    |>8Bt»inwy    o«»>./    ... 

leidO  t>«n'i»BS.  bl.„    -..     _';iT:>'t    u^'    r.-».i'.t  i .  ■'.•«:    «.-■    -».•....    .....    ^a» 

.tcoi>'xo   «»J«i*>- 

ni    ■      .usftiieoaL    ^i%^fto1   .A  aiortAtV   'to  9Jn.t«X  wii;^ 

^EsLtto  n»    .aier   ,*rX  •cvl  oO     .yiru/oO   }£coO  lo  i^Tifo 

-•i>  bi«a  isulJ  mIX<  -xaj-ft^  ^jtJbtixl  aiaiaa   xoxl  aJt  baT»;ta3   a«ir 

baa   i^aft-TToT  alooaiiE   (Lcutcraj/if  lad  ^niTlTit/a   loct  ^IsX   baadao 

aaii  iaavToT  •lottaxX  bint  iMsli    [i^alriy-tua  tBii  a^tblttio  oa 

aol.J»Ti»taisnb9  Tio  aa-Xiroo  al  ai   s;}«iaa   elxi  lAd^    ;balb  oania 


in  said  court;  that  all  of  the  assets  of  the  estate  wera  in 
the  posaesaion  of  the  executor  of  the  estate  of  S'rancis 
Forrest,  deceased;  that  the  Taest  interests  of  both  estate* 
can  be  conserved  "by  end  through  tlie  administration  of  the 
estate  of  Franois  Porrest;  and  ordering  that  the  s-dministra- 
trix  of  the  wife's  estate  he  excused  from  filing  an  inventory, 
making  puhlioation  for  clai^is,  and  discharging  the  adminis- 
tratrix froEi  further  duty.  Proof  of  grant  of  letters  testa- 
mentary to  John  Forrest  upon  the  estate  of  Francis  Forrest 
was  also  made. 

We  think  title  to  the  nctfi  was  sufficiently  es- 
tablished in  plaintiff  by  the  foregoing  evidence.   iiubjeet 
to  tne  payment  of  debts  and  the  coats  and  expenses  of  ad- 
ministration, the  personel  property  of  a  wife  leaving  a 
husband  surviving,  but  no  descendants,  vests  in  the  surviving 
husband.  The  wife  died  possessed  of  the  note,  and  by  virtue 
of  the  laws  of  descent  in  this  State,  she  having  died  without 
Leaving  descendants,  her  husband  surviving  her,  the  title  to 
the  note  vested  in  the  husband.   After  the  husband' e  death 
plaintiff  came  into  its  po&seBsion  as  executor  of  his  Trill. 
and  estate.  Moreover,  tne  irobate  Court  found  as  a  fact 
that  plaintiff  was  in  possession  of  all  the  assets  of  the 
wife's  estate  and  ordered  plaintiff  to  adCiinister  the  as- 
sets of  both  estates  together,  so  that  plaintiff  had  two 
sources  of  title  to  the  note,  either  one  of  ?/hich  was  suf- 
ficient to  enable  this  action  to  bs  aiaintain<?d.   Title  to 
the  note  vested  in  plaintiff  without  any  endorsement. 

The  judgment  of  the  Mxinicipal  Court  is  af- 
firmed. 
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UR,    jruaXICS  KC1JX3H  SKUVERIEB  TE£  Ql^iniOU   07  THE  G0UH7. 

TMb  is  an  appeal  from  a  judgment  for  #2250 
anterod  upon  tlxo  vordlct  of  a  Jury  in  favor  of  plaintiff 
and  against  dafandant  In  an  action  for  personal  injury. 

I'laintiff  and  defendant  on  July  1,  1913,  caeh 
oimed  a  motor  truck.  The  daolaratlon  charges  -  which  tha 
proof  sustains  •  that  plaintiff  at  the  tine  of  the  ooour* 
rences  complained  about,  «aa  naklng  rapairs  upon  tha 
chassis  of  his  motor  truck;  that  the  chassis  ims  in  a 
certain  public  hightmy  or  alley  in  the  City  of  Chicago 
running  north  and  south  between  Michigan  and  Indiana  aye* 
nues,  in  the  rear  of  Ho,  2735  ijouth  i^iohigan  avenue;  that 
villi e  plaintiff  was  in  the  exercise  of  due  care  for  his 
own  safety  and  that  of  hia  property,  defendant  drove  and 
propelled  his  auto-truck.  while  running  north  in  said  al- 
ley, in  such  a  careless  and  negligent  manner  tiiat  it  oama 
in  violent  collision  with  the  chassis  of  plaintiff*! 
truck,  damaging  the  same  and  injuring  plaintiff  severely. 

Among  the  errors  assigned  is  the  refusal  of 
the  trial  Judge  to  instruct  a  verdict  in  favor  of  defend- 
ant on  its  motion  made  at  the  time  when  plaintiff  closed 
his  proof  and  again  at  the  conclusion  of  all  the  proofs. 
In  the  condition  of  the  evidence  when  these  motions  were 
made,  it  was  a  question  of  fact  for  the  Jury  to  determine 
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vAicther  plaintiff  had  oad*  sueh  a  or8«  as  undar  th«  lasuaa 

Joinad  liy  the  pleadings  entitled  him   to  reoovar.   It  was  net 

«rror  to  refuse  to  instruct  a  verdict  for  defendant. 

Defendant  offered  in  eridence  aeotions  2436  and 

8494  of  the  Municipal  Code  of  Chioa^o,  and  they  were  received 

as  part  of  defendant's  defense.  Beotion  2456  reads; 

•Obstructions,  Vehicles.  Ho  person  being  the 
owner »  or  having  the  charge  or  control  thereof,  shall  periait 
any  wagon*  sleigh,  sled,  oarriage,  or  vehicle  of  any  kind 
or  description,  or  any   part  of  the  same,  without  horses  or 
other  beasts  of  burden  attached,  to  re^uain  or  stand  in  any 
.street  of  this  oity  under  a  penalty  of  not  less  than  $1   nor 
aore  than  4^25  for  eaeh  offense.  *  •  *" 

Section  2494  is  as  follows: 

"fraffio  not  to  be  obstructed.  Ho   vehicle  ahall 
be  allowed  to  reraain  vspon   or  drive  through  any  street  of  the 
Oity  of  Chicago  so  as  to  blockade  ox  obstruct  the  traffic  on 
the  street." 

That  plaintiff  was  obstructing  the  alley  at  the 
time  defendant's  auto  struck  the  chassis  of  plaintiff's  truok 
Is  net  denied,  but  is  on  the  contrary  admitted  by  plaintiff, 
The  dispute  between  the  parties  relates  solely  to  the  degree 
of  suoh  obstruction. 

1>e  do  not  think  it  necessary  to  decide  whether 
the  ordlnanoe  is  appXioabXe  to  alleys  or  not,  bnoauee  the  ob- 
struction by  plaintiff  of  tiie  alley  was  in  no  sense  the  proxi- 
Mate  cause  of  the  accident.  The  cause  of  the  accident  was  the 
negligent  driving  of  defendant's  truck.  The  testimony  as  to 
how  much  of  the  alley  plaintiff  was  obstructing  is  in  conflict. 
Plaintiff  testified  to  four  feet  and  defendant's  witness  to 
twelve  feet}  but  wethink  ^idiether  four  or  twelve  feet  is  la* 
auiterial  as  affecting  the  negligence  attributable  to  defend- 
ant by  reason  of  his  truck  having  struck  the  chassis  on  whiob 
plaintiff  was  working.  The  width  of  the  alley  at  the  point 
of  collision  was  twenty-one  feet;  defendant's  truok  was  about 
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■•Ten  fe«t  In  width;  there  were,  therefore,  at  least  nine 
feet  in  which  to  clear  tbe  acTen  foot  truck  without  striking 
the  chassis.  This  was  ample  room  for  any  driver  not  reek- 
leasly  negligent.  The  striking  of  the  chassis  was  the  re- 
sult sf  the  negligent  driving  of  the  truck,  and  this  negli- 
gence the  Jury  might  properly  find  was  the  proximate  cause  of 
the  accident  and  the  resulting  injuries  to  plaintiff. 

The  Judgment  is  supported  by  the  evldenoe* 

An  examination  of  the  instructions  critiolsed 
does  not  disclose  any  error  Justifying  a  reversal  of  the 
Judgment.  The  inetructlons,  taken  ae  a  aeries,  fairly  pre- 
sent the  theories  of  both  the  parties,  and  we  think  the  Jury 
were  sufficiently  instructed  on  every  essential  poluat  em- 
bodying the  law  applloable  to  the  defense  made  by  defendant. 
But  two  instructions  were  proffered  by  plaintiff,  while 
thirty-four  were  tendered  by  defendant,  twenty-three  of  which 
were  given.  Defendant  has  no  Juat  cause  of  cor;3plaint  in  this 
regard. 

The  damages  are  but  modestly  oosqpensatory  for  the 
injuries  sustained  by  plaintiff,  which  are  attributable  to  the 
negligence  charged  against  defendant. 

We  t^iiak  the  following  observations  made  by  the 

court  in  W.  q.  S,  V^,   Go,  v.  kaday,  188  111.  Soe,  are  fairly 

in  point  in  this  case: 

"When  the  court  can  see  from  the  record  tl^at  an 
error  committed  by  the  trial  court  in  the  progress  of  the  case 
was  a  harmless  one,  or  that  its  injurious  effect  of  a  harmless 
character  was  obviated,  so  as  not  to  affect  injuriously  in  the 
final  Judgment  the  rights  of  the  party  again^jt  wiiom  the  error 
was  committed,  it  should  not  be  allowed  to  work  a  reversal.* 

The  Jud^ent  of  the  Circuit  Court  does  Justioe  be« 

tween  the  parties,  and  it  is  therefore  affirmed. 
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Ml.  JUoTIC2  HOLDOM  iJKLfVERSD  THK  OPIKIOM  OP  THE  COURT, 

Plaintiff  liad  judgment  for  |60  against  de> 
f«ndant  on  a  fiwding  ty  the  trial  Judge,  to  r>hom   the  oause 
«aa  submitted  for  trial  without  a  jury.  Neither  disputant 
being  content  with  the  result  of  the  struggle  in  the 
trial  court,  plaintiff  seeks  this  review  on  the  contention 
that  the  court  failed  to  award  it  all  it  was  entitled  to 
recover,  and  defendant  assigns  cross  errors,  contending 
that  plaintiff  has  no  cause  of  action  aad  that  the  trial 
Judge  should  have  so  determined. 

Ve  think  the  rights  of  the  parties  are  envlrnned 
within  the  contention  that  the  minds  of  the  parties  did  not 
flieet  in  the  making  of  the  contract  set  out  in  the  statement 
of  claim  as  shown  by  the  evidence  of  plaintiff.  We  are  of 
the  opinion  that  the  minds  of  the  parties  did  not  meet  and 
that  the  evidence  fails  to  show  that  the  parties  entered 
into  the  alleged  contract  in  suit  for  the  reasons  herein- 
after mado  manifest. 

Defendant  is  the  daughter  of  the  late  Villiam 
Penn  Hixon,  who  in  his  lifetime  was  active  and  well  known 
in  public  life  and  in  newspaper  circles  in  Chicago,  Plain- 
tiff is  the  publisher  of  the  "Kational  Encyclopedia  of  American 
Biography."  Ton  Msy  31,  1913 ,^fcf endant  made  a  written  pro- 
posal to  plaintiff  to  have  it  insert  in  a  volume  of  its  en- 
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oyelopedla  "a  full  paga  half   tone  portrait   to  accompany 
the  blograrhy  of  Villiaim  Fenn  Hixon,"   etc*     There  are 
some  endorsejuentB  on  the  back  and  made  a  part  of  the  con- 
tract »   among  which  i*r  "Will  decide  soon  and  send  photo 
deeired,*     While  plaintiff  thereafter  acknowledged  to  de- 
fendant the  receipt  of  her  order,    the  acceptance  was  not  in 
the  terms  of   the  order,  but  varied  fro»  it  in  a  material 
particular.     On  Jul;  2,   1913,   defendant  cancelled  the  order 
lay  mail  ^roni  )ior.  renldynoe  in  flersnQO»    Italy t     The  accep- 
tance ignored  the  condition  that   defendant  reeeirved  the 
right  to   send  a  photo     from  ^ich  the  half   tone  should  be 
madA,   and  put  forth  a  new  condition,   vis:   that  the  contract 
price  should  bo  payable  **oq  aubmission  of  proof."     This  waft~ 
aa^^ntirely- nflvf  ouuditiou  and  a  nateji'ial  departure  fyoifa  thg 
proposBl-.Biattn-zl.nV  -  ■^''^ti^f^feBciatit-^  Axlilult  xieeerved  to  herself  the — 
_3lLchti  tfi  1inyi    i.iir  YmVf  tnni    hiiulii    Pri'iiii  imlIiI'  jiii  Hill  f^l  t  nf  lirir 
-£atlii.ii'   rin  iMlui  iji  Jit^kl    Pauiii'ih..     This  new  condition  interpolated 
by  plaintiff  was  never  accepted  by  defendant.     Consequently 
there  was  no  contract  between  the  parties  and  there  can  be 

no  recovery  in  this  action, 

in 
To  constitute  a  contract/the  cirou;!:Btanccs  nar> 

rated  and  appearing  from  the  statement  of  claim  and  the  evi- 
dence of  plaintiff  found  in  the  record,  it  was  necessaj^ 
that  defendant,  by  acceding  to  and  accepting  unequivocally 
the  neT";  condition  imposed  by  plaintiff  regarding  the  half 
tone,  should  have  waived  her  right  to  herself  furnish  a 
photo.   This  new  condition  in  effect  transferred  the 
right  imposed  by  defendant  in  her  proposal,  to  have  the 
half  tone  mixde  from  a  photo  to  be  furnished  by  her,  to  her 
consent  that  the  half  tone  to  be  published  with  the  bio- 
graphy should  be  made  from  some  other  source  at  the  will 
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and  pleK8ur«  of  plaintiff.  This  condition  in  the  aooeptance 
vas  0uch  a  material  departure  from  the  condition  oontnined 
in  defendant's  proposal  as  in  law  constituted  a  new  offer, 
requiring  its  unequiTooal  acceptance  by  defendant  to  make  a 
contract  binding  upon  the  parties. 

It  is  elementary  lav  in  this  class  of  cases 
that  to  raoke  a  contract  thp  proposition  made  must  be  uncon- 
ditionally accepted.   The  interpolation  of  any  new  condi- 
tion or  any  departure  froia  tae   exact  terms  of  the  proposition 
in  any  written  acceptance  constitutes  a  new  offer,  and  before 
the  parties  are  bound,  sucix  new  offer  jauat  be  unoonditional)r 
accepted  by  the  party  making  the  original  proposition,  kaolay 
V,  Harvey^.  90  111,  525;  R\ifp  v.  3My i. s ,  15  111,  .^p,  <J47;  3eo. 
136  Story  on  Sales. 

In  'fiy,fi,j[{   V,  Davla,  supra,  the  court  quote  from 

f arsons  on  Contraots,  who  states  the  principle  thus; 

"The  assent  must  comprehend  the  i^ol^e  of  the 
proposition;  it  must  be  esaotly  equal  to  the  extent  and 
provisions,  and  it  must  not  qualify  them  by  any  new  matter. 
The  respondent  is  at  liberty  to  accept  wholly  or  reject 
wholly;  but  one  of  these  things  he  must  do,  for  if  he 
answers  not  rejecting,  but  proposing  to  accept  under  some 
modifications,  this  is  a  rejection  of  the  offer," 

The  principle  as  stated  by  fer.  Presiding 

Justice  I'.cSurely  in  ]J.  8.  Lithofcraphiq  Co,  ▼.  American  Iron 

AHachine  Co..  case  general  ntunber  22343,  not  yet  reported, 

and  his  reasoning  thereon,  are  precisely  as  applicable  to 

the  conditions  found  In  this  case  as  in  that.  He  says: 

"Where  one  offers  to  do  a  definite  thing  and 
another  accepts  it  conditionally  or  introduces  a  new  term 
into  the  ncceptanoe,  his  answer  ia  either  a  mere  expression 
of  willingness  to  negotiate  further  or  it  is  a  counter  pro- 
posal, but  in  neither  case  ia  there  a  contract.   This  rule 
is  supported  by  such  an  abundance  of  autiiorlty  as  to  make 
further  comuient  unnecessary.   This  is  also  the  rule  even  if 
the  differences  may  not  be  of  great  importance  in  the  mind 
of  one  of  the  parties.   The  test  as  to  the  fact  of  a  con- 
tract does  not  depend  upon  the  greater  or  less  degree  of 
difference  between  the  parties;  the  acceptance  must  be  in 
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the  Identieal  terias  ccntained  In  the  offer." 

Aa  it  ia  clear  tkke.t   aeaaared  by  the  legal  princi- 
ples referred  to,  there  ia  no  contract  between  the  partiee 
iQ>on  T/nioh  any  reoovery  can  be  hpd,  it  follows  that  whatever 
plaintiff  did  in  the  matter  in  the  belief  that  there  was  a 
contract  was  a  mere  gratuity,  oompensation  for  ii&ich  cannot  be 
enforced  by  the  processes  of  the  law. 

The  Judgment  of  the  Municipal  Court  is  reversed, 
and  as  no  enforceable  contract  exists  between  the  parties  re- 
garding the  subject  matter  of  thiu  auit,  a  judtjaaent  of  nil 
capiat  and  for  ooats  vilX  be  entered  in  this  court. 

REVimSBD  AHD  JUDCrKEHT  OF  NIL 
C  All  AT  RKRE. 
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VRASK  I.  BKFKETT  et  al., 

Flftintlff*  In  Krror. 
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JOHK  SYDNBY  BAJOfER. 
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ERBOK  TO  KirKICII'AL  COURT 
Of  CHICAGO. 


20  2  1.^-^^^ 


Mli.  JUaTICI  KCUJOM  DKLlViaiD  TKE  OHKIOS  OJ?  TBS  COURT. 

This  la  an  Ajipeal  from  a  Judgment  in  fayor  of 
defendant  rendered  upon  the  ▼erdict  of  a  jury. 

The  transaotlone  Involved  In  this  suit  need  not 
be  reoited  In  this  opinion,  beoauae  the  whole  controversy 
centres  upon  the  contention  of  defendant  that  plaintiffs 
agreed  to  release  him  frost  the  payment  of  an  interest  eharge 
ef  1112.85,  which  he  admittedly  owed  to  the  plaintiffs. 

The  plaintiffs  traded  under  the  name  of  the 
"Highlands  Company,"  and  defendant  contends  that  George  B. 
Bennett,  one  of  the  plaintiffs,  released  him  from  the  payment 
of  the  interest  sued  for.   In  the  first  place,  at  the  time 
this  release  was  made  George  H.  Bennett  was  not  a  partner  la 
the  Highlands  Company  and  had  no  authority  to  relieve  defendant 
from  his  liability;  and  in  the  second  plaee,  the  promise  was 
without  consideration  and  for  that  reason  unonforoeable.  Juoh 
a  promise  would  not  work  an  accord  and  satisfaction  even  if 
made  with  authority,  because  there  was  no  dispute  as  to  the 
amount  due.  An  agreement  to  reeeive  a  lesser  ai&ount  in  set- 
tlement of  an  undisputed  debt  will  not  satisfy  the  debt. 
Ostrander  v,  acott.  161  111,  339;  Jack son  v.  Security .  etc. 
i2£. ,  233  ibid  161. 

The  judgment  le  neither  supported  by  the  evidence 
nor  justified  by  the  pleadings  and  must  therefore  be  reversed. 
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The  plaintiffs  moTed,  fcr  judgment  uoo  otoal&ntt 
veridiotp.  which  was  denied,  laiu   zaotloa  presents  for  our 
ooniii deration  and  decision  ihu   propriety  of  the  court's 
ruling  in  dcnjring  the  amotion  and  our  duty  cither  to  aiaJic* 
our  conoluaion  a  finality  or  send  the  cauaa  bask  for  a 
ncv  trial, 

I'he  defense  embodied  in  the  affidavit  of 
merits,  defendant's  pleading  in  th«  action,  did  nol   state 
facts  which  if  unco nt radio ted  would  entitle  defendant  to 
prevail,  'fhe  affidavit  states  that  there  was  an  acooimt- 
lag  between  the  parties  and  the  amount  of  defendant's  in-^ 
debtedness  settled  in  that  aeoountiug,  that  the   sunount  thus 
agreed  upon  was  to  be  secured  by  a  mortgage,  and  that  the 
negotiating  of  that  mortgage  resulted  in  the  payment  of 
comnlssions.  As  to  whom  such  coiBmissions  were  paid  the 
affidavit  sheds  no  light*  auon  an  expense,  unexplained, 
is  the  mortgagor's,  and  no  intcnd^iient  to  the  contrary  saa 
be  indulged  in  the  absence  of  any  direct  statement  eonoern* 
ing  it.   It  is  therefore  apparent  that  a  :aotion  to  strike 
the  affidavit  as  presenting  no  meritorious  defense,  if  made, 
must  have  been  graiited.  Lii^ewise,  a  ff>otion  to  instruct  a 
verdict  for  plaintiffs  for  the  aaount  of  their  claia,  if 
made*  should  have  been  granted.   In  the  condition  of  the 
pleadings  there  was  no  Aeritorlous  defense  either  of  fact 
or  law  presented  by  the  pleading  of  defendant*   The  situation 
as  outlined  laeets  the  legal  requirement  held  in  Aldrich  v. 
Vathlas,  141  111.  App.  590,  to  be  essential  as  isatter  of  law 
to  Justify  the  granting  of  a  motion  to   enter  a  Judgment 
for  plaintiff  pop  obstante  verf^icto.   •Plaintiffs  wero 
entitled  to  jud^ent  upon  the  pleadings  as  they  were  at 
the  time  the  motion  for  a  Jud^gaent  non  obstante  veridyoto  was 
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nade.     7he  prinolpl*  applicable  here  is  w«ll   stated  In  IX 

Buoy,  f leading  sind  i'raotico,   9}^,   thus: 

•At  oo»mon  law  a  Judgment  non   obataptj^  ver^Jcto 
oould  be  entered  only  ^len   the  plea  aoni^eased  tne   oaxtse  of 
action  and  set  up  matt  ere  in  afoldonee  wJaich  were  Incuff  icient, 
althoxigh  found  true,    to   oonsti&ute  father  a  defense  or  a  bar 
to   the  action.      In  such  a  case  the  plaintiff  was   entitled  to 
a  Judgment  In  his  favor,    notwithstanding  a  verdict  for   ths 
defendant,* 

As   the  affidavit  of  merits  did  not  present 

"either  a  defense  or  a  bar  to  the  action,**  plaintiffs  vera 

entitled. to  a  judi-iaent  notwithstanding  the  verdict  of  the 

F^^le   the  trial  in  the  jitunioipal  Court  was  by 

jury,   yet   in   the  state  of  the  pleadings   defendaait  was  not 

entitled  to  a  Jury   trial.      There  were  no  daiaages  requiring 

asaesttrent  by  a  jury.       We  enter  gudf'jaent  here  because  the 

claim  la  not  unliquidated,   but  liquidated,   and  for  art 

ABOunt  wJtiloh  ia   oertain  auid  fixed.      Ad  said  in  I-;ann  v,   Brow^, 

263   111.    394: 

*It  does  not;  appear  tfiat  plaintiffs  in  error 
made  any  effort.  In  any  manner,  to  reduce  the  damages  below 
the  fnoG  of  the  bond,  and  we  dc  not  aoe  ho^?  It  oould  in?.ike  any 
difference  to  them  whether  the  damages  were  aeeesaed  by  the 
court  or  a  jury,  *  «  We  fail  to  see  how  the  judgment  could 
be  for  any  different  or  less  saaount  on  the  face  of  the  rec> 
ord.   If  iz   was  error  for  the  court  to  nasoss  the  daTiages 
It  does  not  appear  that  any  Injustice  was  done  plaintiffs 
in  error  the;reby,  and  such  an  orror  affords  no  justifica- 
tion for  reversing  the  judgiaent," 

If  defendant  is  liable  at  all  it  is  for  ^112.85 
duo  April  28,  1914,  for  Interest  on  a  balance  of  $2500  un- 
paid on  his  two  notes  for  $1250  tmd   f2250  each. 

The  judgment  of  the  Municipal  Court  ie  reversed 
end  a  judgment  entered  In  this  court  for  $127,57,  beini$  for 
#112,65  With  Interest  thereon  at  five  per  cent  per  annum 
from  April  28,  1914,  to  the  date  ol  the  filing  of  the  opinion, 

kktjSRsbb  asd  jubcmmt  tmm 

ivii  #ia7,57. 
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MB*  J^STZCS  HOJLCOU  BSI.XV1HXI>  TES  OX-IfilON  OF  TRB  COUKT. 

fhis  is  an  appeaJL  from  a  judgment  of  n^^,  capiat 
ia  an  notion  for  personal  injuries. 

The  injuries  for  whioh  compensation  is  sought  in 
this  aotion  wert  nlXeeed  to  have  been  inflicted  on  June  19, 
1913.   The  aotion  was  eoBCBieneed  July  2B>  1914,  and  the  par- 
ties joined  as  defendants  in  the  aotion  were  the  Illinois 
Publishing  CwBpany,  ChioagV  Aeaerloan  and  Chicago  Examiner. 
The  lUinels  Publishing  Company  was  served  with  process; 
the  Chicago  American  and  the  Chicago  Kxsyminer  were  never 
■•  served.  On  March  4,  1916,  the  plaintiff  dismissed  the 
suit  as  to  the  defendants  Illinois  fubliehing  &  irrinting 
Coapany  and  Chicago  Bxaisainer.  January  14.  1916,  the  Iven* 
Ing  American  lubliehing  Company  svas  made  a  party  defendant 
and  auffisions  issued  ogainst  it  and  served  v^on  it  January 
26,  1916.   This  defendant,  the  Evening  American  lubliahing 
Company,  in  its  affidavit  of  defense. set  out  as  n   defense 
"that  the  aaid  supposed  causes  of  aotion  set  out  in  plain* 
tiff  *s  statement  of  claim  as  atnended,  did  not  accrue  to 
plaintiff  at  any  time  within  two  years  next  prior  to  the 
eoameno«Bent  of  this  action,  to-witt  the  filing  of  plaintiff's 
Btatement  of  claim  as  amended  on  January  17,  1916."   ilain* 
tiff  sought  to  avoid  the  effect  of  the  defense  of  the  statute 
•f  limitations  thua  interposed  by  averring  in  substance  in 
reply  that  defendant, Even  ing  American  Publishing  Cos^^any, 
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traded  a*  th«  Chioago  Amerioaa.  On  notion  of  defendant, 
Bvenin^  American  I'ubXlahing  Company,  the  auit  «ae  dlaffiisaed 
aa  to  It, 

It  i«  Ideyond  contradiction  that  the  flrat  tine 
the  Krening  Amerioan  Z'ublifihing  Company  was  brought  into  the 
suit  was  January  14,  1916 «  and  it  therefore  foXlovs  that  the 
statute  of  llisltations  at  that  time  had  barred  the  action 
against  it,  of  which  it  might  advantage  by  an  appropriate 
pleading.  On  the  date  mentioned  the  action  was  initiated 
•gainst  it,  and  plaintiff  so  treated  the  assendment  by  susikiag 
the  KTening  Aaerleaii  lublishing  Company  an_addition«^^ 
ant,  causing  process  to  be  issued  against  it  and  serving  the 
I  same  upon  it.  What  plaintiff  intended  will  not  arrest  the 
lomning  of  the  statute;  it  is  wliat  ah«   did  that  controls.  The 
Chicago  Asieriean  was  not  the  firening  American  l^ubliahing  Coxs- 
pany.  But  were  the  converse  of  this  proposition  true,  no 
service  of  process  was  had  upon  the  Chioago  American  and 
no  notice  of  the  cause  of  action  received  or  i&ade  known  to  the 
3ifrvening  Amerioan  I'ublishing  Company  until  the  service  of  sum- 
nons  upon  it  in  this  action,  which  was  soks  time  after  the 
statute  of  limltfttions  had  been  tolled.  This  precise  question 
was  decided  in  Iroctoy  v.  Wells.  181  111.  App,  466,  against 
the  contention  of  plaintiff.  This  decision  was  on  further  re- 
view affirmed  in  an  opinion  which  appears  in  262  111.  77.  The 
fommeneement  of  an  action  against  the  Chicago  Amerioan  was  not 
the  commencement  of  an  action  against  the  Evening  American  l^ub* 
lishing  Company,  and  the  trial  court  properly  sustained  the  de- 
fsaaa«  of  the  statute  of  limitations. 

The  Judgment  of  the  &iunioipal  Court  is  affirmed, 
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MR.   JliaXIGS  HQLfiOil  l)KtXVBBJeD  TfiJC  Oi'IlflOli  OF  THS  COURT. 

Zn  «n  ftotion  for  perBonal  Injurlcss  tried  befor* 
a  Judge  ef  the  Kiimioipiiii.1  Court  i?lthout  th«  interrimtlon  of  a 
Jury,   there  vas  a  finding  for  defersclant  and  a  Judgaeat  ia 
its  favor  and  againet  plaintiff  for  costs,   of  which  judg- 
ment plaintiff  seeka  this  review  and  asks  a  reversal. 

This  is  a  paeaenger  etn&  carrier  ease  in  n^ieh 
plaintiff,   the  paeeenger,   elaiaa  that  vbile  attesipting  te 
alight  from  defendant* a  oar  after  the  eame  had  ooapletely 
•topped  she  was  thrown  ta  the  ground  and  injured  by  the 
etartiag  of  the  ear  with  a  eudden  jerk.     Xiefendant  oontenda 
plaintiff  WHS  thwenvn  and  injured  in  attempting  to  leave  the 
ear  while  it  was  in  motion  and  before  it  had  stopped.     Plain- 
tiff argue*  three  points,   assigned  as  error,  as  reasons  for 
reversal,  vis:     The  action  of  the  trial  Judge  in  denying 
plaintiff* s  motion  for  a  non-suit,   in  entering  .ludfment,   and 
ia  overruling  a  tsotion  for  a  new  trial. 

la  a  trial  before  the  court  without  a  jury  no 
error  can  be  assigned  on  the  failure  of  the  court  to  gmnt  a 
notion  for  a  new  trial,  because  no  such  action  is  necessary, 
as  the  error,   if  any,   in  such  condition  arises  on  the  court's 
finding  and  the  entry  of  Judgstent  thereon.     Climaa:  Ta.fi  Co. 
T.  MMMm  ^ag  Go.,   254   111.   179. 
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W*  eanaot  tay  fxon  th«  97idL«iLDC<3  ^n  tke  record 
that  the  Judi^^ment  ia  not   i»upi>ort«d  by  auoa  erideuoa,      «• 
think  It  is,     Tho  teati^ony  of  the  vlt.neas«»  tor  the  ooa* 
te&tante  is  In  sharp  oa.^ifliott     If  the  witn«s9tts  for  de- 
fendant were  ercdihle  th«   trial  Judg6  w&a  Justified  in  feet* 
Ing  hie  finding  on  their  tostii&ony.     I'he  situation  of  the 
trial  Judge  turho  saw  the  witneasee  and  obaenred  their  manner 
ef  testifying,   tht'ir  f/X'pearanoe  of  fairness  or  bias,   if 
either  r»,s  a:.?.**  ©Tidcf^t,   #»«  eupexior   t&  care,  iiaving  be- 
fer«  us  enly  the  unreaponsive  record*     'iii««refctre  we  are  net 
at  liberty  to  iileturb   tht-.  finding,  ju^Isss  so  oan  aay  «hat  such 
fin(!ins  le  aanifeatly  e-sotrmry  60  ^ns  probatiTre  foroe  of  the 
eridtnee,   rmi  thla  »e  ar*  00 1  a"ble   to  do, 

J'laintiff.   aft«$r   Ui^si  trial  uud^e  had  announced 
Nhia  finding  and  th«  Bmm  had  been  entered,  woved  for  a  non* 
suit.     Sucii  motion  came  too  l&te  x,c  be  sffeotive.     'i'he  right 
to  e  noR-ault  thus  requeijted  ia  controlled  by  ^«c.   5v.>,  Chap. 
57,  n,   i^.,  vjhloh  reftda: 

*l5vovy  pyreon  doairous  of  suffering  a  non-suit 
on  trial  shall  be  barred  thttrefrom  xmlese  tui  do  bo  before 
the  jv.ry  retire  froir.  the  bai',    or  osfoxe  the  court,    in  oaae 
the  trial  i»  by  the  court  v/itliout  a  jury,    atatee  its  f ind- 

It  WRi  h^sld  in  Kpi s^^;:owai:l    «•  ^jjLgtrojgL,   ISa   111, 
App«   I2t   tliat  R  motlou  tor  a  non-uuxt  iti  a  c&se  tried  without 
a  Jury  could  not  be  ent«rtainecl  after  the  trial  Judge  had 
announced  hia  fltidlxiijiis  and  declared  hie  ueexaioa  of  the 
\    case,  r.iii  thi^  ooixrt  reiTerscd  tho  judgment  of  the  trial 
court  for  allowing  suoh  raotion. 

fhe  Judgai<2nt  of  the  Municipal  Court  is  affirxmed. 
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Defendi^t  in  '^ror, 


ARTHUR  JPOSTiiilR, 

Plaiatiff  ill.  :^ror. 
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VR.  PR^IDIMa  jmSTICK  BJHOnSS  BKLXVIRM)  7H.IS  QPINXOlf  07  THIS  QOUHT. 

,  Def>»ndant  in  orror  (plaintiff below)  brought  suit 

against  plaintif\ln  «rror   (the  deTmdant)  whom  she  had 
'onplojHd  a»  an  architect   to   deH^tgn,   plan,    and  super int«id 
(th«  ctmetz-uction  of  a  m^ldiisfg  in  Chicago,   and,   as  also 
(alleged,   the  cone truetien/'ol^ the  adjoining  sidewalJc,    to 
reeever  damsges  for  aLiegeii  ne^igence  whereby  the  con- 

(  /  X 

•traction   of  both  wda  at  a  grade  ba^jOW  that  established  by 
.^ajHLuMHty.  [l)uring  the  course  of  construction  of  the  build- 
ing the  error  was  diseoTered,   and  it  beoane  necessary  in 
order  to  hare  the  sewer  laid  below  the  basenent  floor  to 
raise  the  latter.}|K)!&X£K}|giQ£QGaxiiGCIK;^    The  basenent  walls, 
however,   were  not  hei^tened,    which  resulted  in  a  some- 
what  lower  ceiling  in  the  basement,   and  also,    as   the   side- 
walk  had   to  be  relaid  and  raised  to  grade,    in  bringing  the 
first  floor  on  a  lerel  with  the  street  gr  4e  and  necessitating 


the  otmstruction  of  bulkheads  about  the  basement  windows 
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^ft^eciLce  was  introduced  whleh  made  it  a  question 
of  fact  for  the  juryifewtlier  j^laintiff  had  assented  to  the 
continuance  of  the  werlc^tif  coneTtii»ation  on  the  building 
without  other  changes.     The  jury  preaumi^ly^4r,«»ad  that 
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there  was  no  such  consenti    for   they  assessed  damages   ia  the 
sua  of  $543. 

One  of  the  grounds  of  error  urged  ie  that  there 
was  no   coiqpetent  proof  of  dajoages.     Ko  rule  for  measuring 
damages  was  given   to  the  jury.     The  one  relied  on  by 
plaintiff  was   thet  of  the  reasonable  cost  of  restoring  the 
I  property  to  the   condition   conteinplated  by  the  accepted 
'  plans,   by  raising  the  basement  walls   in   conformity  there> 
with.       Sut  eren  if  that  were  the  correot  rule,   -  as  to 
whioh  we   express  no   opinion  for  the  matter  is  not  properly 
presented  on  the  record  for  our  ocnsideration,    •   still  the 
proof  adduced  and  receiTed  over  defendant's   objection  was 
wholly  ineompetent  to  support  plaintiff's  theory.     It 
I  merely  consisted  of  the  testimony  of   a  builder,   not  as   to 

reasonable  cost  4f  such  work,   but  merely  to  the  effect  that 
I    two  years  previous  he  proposed  to  make  such  change  for 
!   #540.     7or  aught  the   court  or  Jury  could   tell   that  BMm  may 
have  greatly  exceeded  a  reasonable  cost  of   the  work. 

Defendant  in  error  argues   that  plaintiff  in  error 
eannot  now  avail  himself  of  his  general  objection  to  such 
testimony,  not  having  made  as  a  specific  ground  thereof 
that  such  price  was  not  shown  to  be  reas enable.     A  speolfio 
objection  is  tmnecessary  where  it  is  manifest  that  th« 
!  of  f ered  proof  has  no  probative  value  tdaatever.      It  was 
XteSCdSi^^dea!:  inadmiaaible  under  any  rule  for  the  assessment 
of  damages.     There  having  been  no  legal   evidence  from  which 
the  jury  under  any  recognized  rule  could  have  assessed 
damages   the  court  erred  In  not  granting  a  new  trial.     The 
judgment  will  be  reversed  end  the   cause  remanded. 

RaVlSRSSD  AND  RSMAKDED. 
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J.  H.   JOHNSON, 

Defendant  in  I^rer* 


JAMBS  HOOa. 

Plaintiff  in  J£r7«E'. 


irror  to 
/   Municipal  Court 
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MR,  ifiJSSISIHO  JtfSTICH  MrSJiiS  BBLI^^I^' T^fc  d?lk~XCIV  07  fHB  COURT. 


The  reeerd  be^re  ui  is  that   of  a  case  tried  before 
the  eeurt  without  a  Jury  iW  ^*  Municipal  Court  of  Chicago, 
wherein  Judgaent  was  rend^recK  for  the  plaintiff* 

The  statement  of   claim  alleged  that  there  tras  a 
written  contract  betwe^i  the  partiee  wherehy  plaintiff  a^eed 
to  construct  for   defendant  a  building  according  to  certain 
plans   and  specifications  for  a  certain  price;    that   the   ooi- 
traot  proTided  that   the    work  was   to  be   done  under   the  dir« 
ection  of  the  architect  and   that  his  decision  was   to  be  final, 
that  the  peiyments  were  to  be  made  only  upon  the  architect's 
certificates,    and  that  the  final   certificate  ishould  be   con- 
clusire   evidence  of   the  perforioBuice  of   the   contract.     It 
further  alleged  the  issuance  off  a  final  certificate  xmder  the 
contract  and  refusal  of  defendant  to  pay.     Defendant  filed  his 
affidavit  of  merits  and  a  set-off. 

Ho twitha tending  that /on   the  facts  pleaded   in   the 

statement  of    claim  d^endant  ,;^ould  be  limited  to  the  defense 

•f  fraud  or  mistake  in  the  issuance  of   the  final  certificate 

(Concord  Apartment  House  ,4e\  ▼.   0*Brien.    228  Hi.   360,    and 

cases  cited)  yet  without  denial  of  a  single  one  of  these 

\ 
allegations  of  fact,    except  thatHho  construct  ion  was  not 
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accordlng  to  'ti^  plans  and  speoif ioatii^nB,   -  which,   how- 
•Ter,    in  the   obt^H^e/ef  fraud  or  alstakef^^ae   inmatcrial   if, 
a«  allftged,    the  cohtra^VNmade  the  arehi^eot*^  decision  thereon 
f*Mki--jjbhe   affidaTit   of  merits   and   eet-off,   both  set  forth 
numerous  facto,    evidentiary  and  otherwise,   pertaining  mostly 
to   iiqproper  and  defectire  construction   and   complaints   of  the 
ewtcr  en  the  tjubjeot,   and   stated  as  a  conclusion   tharofrom 
(1)   that  the  plaintiff  ''vaiTed  and  suspended  the  operation  of 
said  final   certificate"  and   (2)    that   "aaidi     -irohiteot  isBued 
said  certificate  in   consequence   of   the  aii stake  as   to   the 
actual  condition   of  aaid  walls,   floors  and  elerator  pit,    and 
that  said  aib  take  w^s   the  result  of  said  saisrepresentations, 
eoncealment  and  fraudulent  omissions  of  plaintiff's  oqployes 
in  charge  of  said  work,    to  disclose  to  said  architect  the 
defects  as   afore&aid,"   and   (3)    that  the  terms  of  the  contract 
h&d  not  T>een  fulfilled  and  that   to   complete   it  "in  accordance 
with  the   terms  and  conditions   of   the   contract  and  specifications" 
would  reasonably  cost  |950.     [ 

Tested  by  the  brinciples   of  pleading  applicable 
in   other  ooiorta   of  rfcOordX  the  affidavit   of  defense  did  not 
meet  the  issues   tendered  byVthe  statement  of   claim;    and, 
tested  by  the  principles   of  li|w  applicable   to  such  a  contract 
as  plaintiff  pleaded,    it  did  nd\t  plead  facte   that   constituted 
a  legal  defense.     Had  the  attention  of   the  trial  Judge  been 
called  to  such  situation  by  seme  p^qpsr  motion,    the  court 
might  hare  been  saved  the  time  and  e!)roense  of  hearing  eridenoe 
that  oorere  over  300  typewrittm  pages^that     under  its  hold- 
ings of   law,    was  unnecessary  to   its  ultiiuite  decision,    and 
which  under  such    circumstances  we  should  nVt   be  called  on   to 
review. 

Defendant's  pleading  concedes   it  was  a  finaX 
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eoaal>«dUA  rtt**  fi  »^&j[(pg9o  ot   Mitt  bnm  ibaXIillul  aa»tf  ioa  A«is 

^BaoXtMattloetqa  JbnA  /Otfi^noa  orti  lo  «iMl#xhfu>»  Ana  aiantoi   oitt  ^Iw 

( — 

»Xrf4»olX«<iJ8  artibsftXq  lo  aaXqJtooX'X^  *jti*  xrf  i>*i#a»T 
♦  on  klb  ooAsloA  lo  i-lTftbil:l.«  otW    ^feioo^i  lo   a^tiir  o  i'«uj. 
,JI>n<i   ;KiAXo   lo  itttfB»4M&»  oAt  xfi  hoial^nol  ftOimaX  td^  J:^ 
fOBXfnoo  M  d»um  c#  oXeCaotr —    -  "X  lo  aoX^ionivq  mtii  \4  to4i>»J 
boitfil^anoo   :^A;{i^  si-ojil  1w...^h  «^  ••  ^Xl>  ♦X    ,A>«L*eXq  lli^rtijcX^  aji 
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oortifieate,   n<^T«rthel00a  hi^^   ootjmsel    i%rguca  here  that  it 
did  not  "areount  to  a  final   nertlficate."     JiSren  hl»  propositions 
of  I:nr  refer  to  it   as   aueh.     But  the  evidence  does  not  sustain 
his  contention,   for  it   clearly  indicates  th;it  it  was  regarded 
as  a  final   certificate  hy  the  furdhiteet  and  each  of  the  parties 
to  the  contract  and  muet  lie  so  regarded  here.     We  do  not  think 
iHm  evidence  sustains   the  contention  that    it  was  not  intended 
to  lis  a  final  certificate,   even  if  issued, as  contended,  on  con* 
ditiona  that  plaintiff  would  make  certain  repairs  thereafter. 
Were  sueii  an  issue  raised  by  the  pleadings  yet  the  evidence 
thereon  does  not   warrant  the  conclusion   that  the   certificate 
was  net  a  final   one.     Besides,    the  alleged  eonditions,    so  far 
as  the  evidence  would  warr»it  there  were  any,    seemed  to  have 
been  mot  in  part  by  performance  by  the  contractor  and  in  part 
by  the  court  in  deducting   in  the  judgment  from  the  amount  of 
such  certificate  the   coat  of  performance. 

there  was  nothing  in  the  nature  of  waiver,   as 
pleaded  or  proven,    that  would  preclude  plaintiff's  right  to 
I  rely  on  sucii  certificate  as  a  final  one. 

iror  were  there  any  facts  alleged  or  proven  that 
constituted  fraud  or  mistake  that  would   in^each  such  cer- 
tificate.    Mere  conclusions  to   that  effeot  are  stated  in  the 
^  I  affidavit  of  dafense,  but  the  facts  therein  alleged  are 

insufficient  to  warrant   them,    and   such  conclusions  were  not 
sustained  by  the   evidence.        We  find  notl^iing   in  the   record, 
nor  does  counsel  for  plaintiff  in  error  point  out  anything 
therein  that  can  be  deemed  either  actual  or   constructive  fraud, 
or  mistake  of  facts  on  which  tJrie  architect  acted  or  with 
knowledge  of  which  he  w^a   chargeable  when  ho  issued  said 
certificate. 
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Hor,   notwithBtanding   the  architect's  decision  waa 
final   i\s   to  the  construction  and  meaning  of  the  drawings  and 
specif ieati ens,    and  the    oartificate  wa;>  mKsln  oonclusive 
eYldence  of  perfonnanc©   of   the   contra';t,     ioey   the  rt^cord 
diselose  that  the  building  did  not   conform  to  the  drawings 
end  specifications. 

As  to  ths  conclusiTeneas  of  the  certificate  on 
the  q^eation   of  performance,    it  is    enough  to  say  that  it 
is  In  the  SBi&e  language   that  waa   construed  in  the   cn&s  of 
Cpno^rd  Apartment  HQu-3e  £o.  ▼.   0*Brien,    228  111.   360,    as  an 
agreement  that  the   final   certificate  should  >3e  so   conolusire* 

Ws  think  eoijnsel   for  plaintiff   in   error   state  a 
proposition  in  accord  with  authorities  on   the  ouhject  when 
they  say  that  *a  final   oertifieate  is   one  ^s^iioh  ie    iaauod 
after  a  J  oh  is  done  and  wiiicli  finally  deterisines   the  rights 
of   the  parties   as   to  aoney  and   outstanding   diBputes.**      (Con- 
currence with  t;io.t  atatement,    in   tho  ahaence  of  proof  of 
fraud  or  miatalco,    reiuira©  affirmanae  of   the  judgment  below. 
The  court's  holdings   on  the  propositions   of  law  were  in 
acoordanco  thero"sit±i  aiid  vve  find  no  error   therein. 

nor  can  we  say  after  a  review  of  the  eridenoe 
that,   regardleae   of    the   conclUHlrenesa   of   tlie   final   cer- 
tificate,   the   court  was  not  Justified  In   denying   the   set- 
off on   the   theory  that  there  was  not  a  preponderanoa  of 
evidence  to  shew  that  plaintiff  was  responsible  for  the  de* 
fectB   complained  of.     It  did  not  show  clearly  a  departure 

from  the  drciwinga   and   tlic   specifications    aa    to  character   of 

material 
eonstruction   or  /  used.      In  fact  there  was  auch  evid- 

ence  to   the  contrary   and  that    tended  to  show  that    the   con- 
ditions  complained  of  were  not  due   to  either  defective  work- 
nanahlp  or  material. 

Hence,   neither  under  the  law  nor  on  the  facta  would 
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•9fe  fe'Jl  justified   in  revaraing  the  Juc^gment.      It  will 
tiiersfore  be   afflraed. 
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AfPBAL  TROU  MUNICIPAL 
COURT  OF  CHICAGO. 
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MR.  PRESIDING  JUSTICE  BARNES 
DELIVERED  THE  OPINION  OF  THE  COURT. 

This  was  an  action  to  recover  #1300  for  goods 
alleged  to  have  been  sold  and  delivered  \>y   the  plaintiff 
(appellee)  to  the  defendant  (appellant)  consisting  of 
100,000  6  inch  cotton  filter  circles  at  the  prioe  of 
$13  a  thousand.   The  defense  was  that  there  was  no  salt 
or  delivery  and  no  order  or  purchase  of  the  goods  at  such 
price.   Tliis  appeal  is  from  a  Judgment  entered  on  a  ver- 
dict for  plaintiff  for  the  amount  dued  for* 

The  main  question  of  fact  was  whether  defendant 
agreed  to  purchase  said  goods  at  such  price,  and  that  ques- 
tion depended  on  whether  there  was  a  meeting  of  minds  as  to 
the  terms  of  the  contract. 

It  appears  tYiat  plaintiff's  selling  agent  in 
Chicago,  one  Harris,  pursuant  to  inquiry  by  defendant's 
purchasing  agent,  one  Bernard,  went  to  the  latter* s  offios 
in  Chicago  and  gave  him  the  price  of  100,000  of  filters  ac- 
cording to  sample  shown,  at  #13  per  thousand,  as  Harris 
testified,  or  at  "thirteen  per  thousand",  as  Bernard  tes- 
tified; that  afterwards  Harris  at  his  own  office  prepared 
an  order  for  his  house  giving  the  purchase  price  at  #13 
per  thousand  and  stating  therein  that  the  "original  order" 
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lo  ^ai;raX(inoa    (i^asIfsqi^A)   tn»iiR»\»b  ^tii   o$    (•aXXsqq*) 
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was  attached,  and  he  held  the  same  until  the  receipt  from 
defendant  a  few  days  later  of  an  order  prepared  in  its 
Chicago  office  designating  the  price  as  ".13  U*  «-  *  Your 
quotation  of  recent  date  -  refer  to  Mr.  Harris,**  and  con- 
taining directions  to  ship  to  defendant's  customer  in 
Canada,  and  to  ''manifest  at   .15  IL";  that  Harris  transmitted 
the  order  he  prepared  with  that  of  defendant  attached  there- 
to, to  the  home  office  of  plaintiff  in  Hew  Jerse^;  that  from 
the  latter  place  the  goods  were  sent  forward  to  Canada,  in 
two  shipments  of  12,000  and  87,000  filters  respectively, 
the  invoices  of  which  with  manifests  were  forwarded  to  de- 
fendant in  Chicago. 

Before  defendant  received  the  papers  of  the 
first  shipment,  Harris  notified  Bernard  of  a  mistake  in 
pricing  the  goods  in  the  manifest  at  the  price  given  to 
defendant.  Later  Bernard  by  letter  confirmed  the  conversa- 
tion regarding  the  corrections,  saying  "We  are  returning 
herewith  the  original  papers  and  would  ask  you  to  correct 
the  amounts  thereon  to  $180.**  These  figures  corresponded  to 
plaintiff's  price,  being  at  |13  per  thousand.  Whether  or 
not  the  discrepancy  in  price  was  then  noticed  by  Bernard, 
It  was  noticed  later  and  became  a  subject  of  interview 
between  him  and  Harris,  and  the  latter  and  Bernard's  su- 
perior.  Orders  thereafter  to  stop  the  second  shipment  came 
too  late,  and  efforts  towards  an  adjustment  and  to  induce 
the  customer  to  take  the  goods  failed. 

It  was  plaintiff's  theory   -hat  there  was  a 
complete  oral  contract  of  sale  at  the  time  Harris  submitted 
his  prices  as  aforesaid,  and  that  defendant's  subsequent 
order  was  a  mere  confirmation  thereof,  and  that  the  designa- 
tion of  the  price  therein  at  ".13  M"  was  a  mere  tjrpo graphical 
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•rror»  and  that  a  letter  from  defendant  to  its  customer, 
referring  to  it  as  such,  was  an  admission  of  tlie  fact. 

It  was  defendant's  theory  that  the  submission 
of  plaintiff's  prices  as  aforesaid  constituted  an  offer  of 
tdiich  defendant's  order  was  an  acceptance,  but  that  owing 
to  the  misunderstanding,  as  aforesaid,  the  parties'  minds 
did  not  meet  and  hence  there  was  no  contract. 

The  correct  theory  ia  not  for  ua  to  decide 
en  this  record.  WhioheTor  is  correct,  we  think  the  court 
excluded  certain  evidence  pertinent  to  each  theory.   On 
plaintiff's  theory  of  an  oral  contract  such  evidence  was 
material  to  determining  defendant's  understanding  thereof; 
and  on  defendant's  theory  it  was  material  to  the  question 
whether  the  order  was  as  intended  or  in  fact  contnined  a 
mere  typographical  error. 

To  substantiate  Bernard's  understanding  as  well 
as  to  show  that  defendant's  order  was  not  a  mistake  as  to 
the  prices,  defendant  offered  in  evidence  Bernard's  memorandum 
thereof  madotas  claimed,  at  the  time  and  in  the  Immediate 
presence  and  sight  of  Harris;  also  to  show  ^obat  Bernard  did 
with  respect  to  the  price  that  led  up  to  the  loaking  of  the 
order  in  the  form  it  was  sent  to  plaintiff;  and  also  to 
introduce  correspondence  from  defenriant  to  its  customer 
after  the  conversation  and  prior  to  sending  plaintiff  its 
order,  which  gave  the  quotation  of  prices  as  Bernard  under* 
stood  them. 

All  were  rejected,  and  each  in  our  opinion  was  com- 
petent.  In  fact  under  plaintiff's  own  theory  of  the  contract 
the  memorandum  was  a  part  of  the  res  gestae  (Rogers  v.  la-umrel . 


..  ^_»linci--    fi..    4i.av     ?»i;.-J    •OaWii   i>nj»    dft^-Lii    son   bib 

iTjor  i:i*    yr    .rost-r . -n   ci   -xtrniiolfW      .hioooi  eicL*   no 

tun  •ait«l)lv  J^oA-Xvtno.  .^a  lo  Acxoexi^  «*)llJ^nl«X^ 

.'to   B  ' inAbattlfii  b« 

mtfJbasaoBisai  b'atjbi  >  v^ilo   ^oRDnvlai)    .csajtv 

9iaihi»maiX  si.  ,D!»a.i3la  s>i.»i»tu>  loot^xi^ 

»r  •  iat«/«  odJ  .cw 

~    -'  ...;>a    ^;t    loi'ii;  bOM  aeitiu-ia^'fujo  'te 

.-•  tflii-icKi  art   »9y;  fTOJt;fJiJlO«p  »il*   0T«a  dni        .  jd;}!* 

-sr.oo   ««*   aolai<to  xuo  ni  iiu»»    ;>tvi    ,  j-tjof  ^r.  j    3a-»v    i4,>v 


143  Mich.  15;  24   Am.  &  Ing.  Encyc.  Law,  p.  686. 

Besides,  the  memorandum  made  under  such  cir- 
ovuastances  and  used  in  preparing  the  order  as  the  offers 
and  some  evidence  indicated,  was  relevant  to  the  question  of 
Bernard's  understanding  of  the  price  E«,nd  whether  it  v/as  in- 
serted in  the  order  by  mistake. 

It  is  no  answer  to  the  competency  of  any  of 
the  proof  so  offered  that  the  price  as  understood  by  defend- 
ant was  ridiculous,  that  Bernard  should  have  so  known  on 
■eelng  the  sample ,  notwithstanding  his  claimed  ignorance  of 
the  goods,  and  that  Harris  would  have  corrected  the  errone- 
ous memorandum  had  he  actually  seen  it.   It  is  not  a  ques- 
tion of   the  credibility  of  the  evidence  offered  "but  its 
materiality.  'Caile  it  is  absurd  that  Harris  should  state  the 
selling  price  of  an  article  costing  nearly  $10  was  15  cents, 
It  is  no  aiore  absurd  tlaan  that  defendant  should  buy  the 
article  at  |13  and  sell  it  for  15  cents.   The  absurdity 
itself  suggests  a  mistake  somewhere,  if  not  s.  o/i  sunder  stand- 
ing froiB  the  beginning.  But  neither  the  effect  of  the  mis- 
take nor  the  ^^/eight  of  evidence  pertaining  to  the  transac- 
tion is  the  question  for  us,  but  simply  the  competency  of 
the  evidence  rejected.  We  think  the  offers  were  erroneously 
refused. 

Ths  points  as  to  the  depositions  oan  be  properly 
raised  before  another  trial  on  motion  to  suppress  if  the 
court  improperly  overruled  the  objections  to  theui  on  this 
trial . 

The  judgment  will  be  reversed  and  the  cause 
remanded. 

REVERSID  AKD  RSKANDED. 
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im.  PR£SIISIKG  JUBTICl  BAHliEa 
DEI^IVIBED  TKS  OPIBIOH  01*  THJS  COURT. 

TMs  appeal  is  from  a  judgment  for  |3,750  for 
4MB««ftS  sustained  tiy  appellee  from  falling  into  a  ooal-hole 
in  a  sidewalk  along  the  front  of  appellant's  premiees.   It 
is  urged  that  the  evidence  was  insufficient  to  support  a 
olaia  of  liability  against  appellant,  and  that  the  Jury 
was  erroneously  instructed. 

Appellant's  preniises  had  about  sixty  feet  of 
frontage  oa  the  street.  Erected  thereon  were  two  build- 
ings containing  apartments  or  rooms  occupied  by  appellant's 
tenants.  In  one  of  the  apartiuents  she  and  the  faaaily  of 
her  daughter  lived.   iliether  she  retained  control  of 
sueh  apartment  and  allowed  her  daughter  to  live  with  her, 
or  leased  the  same  to  her  daughter  and  resided  with  the 
latter »  does  not  appear.  The  evidenoe  supports  one  infer enoe 
as  jouoh  as  the  other.  All  the  other  apartments  appear  to 
have  been  leased,  one  of  theu  to  her  son. 

Between  the  two  buildings  was  a  oourt  or  racaat 

spaoe  opposite  which  in  the  sidewalk  was  the  ooal»hole  in 

court 
question.   Prom  ths/fEuTTenants  entered  into  a  common  passage 

mty  under  the  sidewalk  to  their  respective  coal  cellars. 

There  were  eight  of  these  cellars.  Opening  into  each  was  a 
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Aoov  in  »Rld  passage  way  and  a  coal -hole  in  th«  sidewalk 
aboTe. 

The  sereral  oelXars  appear  tQ  hare  been  allotted 
to  the  different  tenants,  but  by  «Axat  plan  or  arrangement 
the  record  is  again  silent.   The  ooal-hole  In  question 
•pened  Into  a  cellar  used  by  appellant *s  sea.  But  one  tenant 
testified  that  he  saw  appellant  throw  weed  into  that  coal- 
hole and  carry  wood  out  of  that  cellar,  and  another  witness 
that  he  saw  her  oarry  wood  from  that  shed  or  cellar  *'to 
her  house",  which  ve  xatex   to  me&n   the  apartment  occupied 
by  her  and  her  daughter's  family,  i^eager  as  this  evidence 
is  It  tended  to  show  joint  use  of  the  cellar  either  by  two 
of  appellant's  tenajits  or  herself  and  one  of  the  tenants. 
ijQiioh  way  the  Jury  found  cannot  be  told. 

With  the  different  conclusions  that  may  be 
drawn  from  such  eridence  as  to  whether  appellant  had  di- 
vested herself  of  complete  control  and  personal  use  of  said 
premises  to  which  the  coal-hole  seemed  to  be  appurtenant, 
it  is  urged  that  the  following  given  instruction  was  er- 
roneous: / 

"The  court  instructs  the  jury  that  ;rhere  there 
is  an  opening  through  a  public  sidewalk  into  a  cellar 
underneath  and  that  such  cellar  is  used  in  coxuaon  by 
two  or  more  persons  who  are  tenants  or  occupants  of  the 
land  or  buildings  adjacent  thereto  then  it  becomes  the 
duty  of  the  ovmer  of  such  land  or  buildings  to  use 
reasonable  care  to  keep  and  maintain  the  said  opening 
and  its  cover  in  reasonably  safe  condition  for  persons 
traveling  upon  the  highway." 

Neither  as  applied  to  on«  state  of  facts  nor 
as  a  general  proposition  does  such  instruction  state  a  correct 
rule  of  law.   "The  general  rule  is,**  says  the  court  in  tfeat 
Chicago  Masonic  Ass'n  v.  Cohn.  192  ill.  210,  "that  the  oc- 
cupant of  premises  is  responsible  for  injuries  inflicted 
upon  another  by  reason  of  the  neglect  or  failure  to  keep 
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the  premioeB   In   repair,"      (p.   218)  •     llie   court  then  pro- 
ceeds  to   state  the   exceptions   to  the  rule  und<sr  which  the 
owner  may  he  held  liable .     But  enren   if  there  wae  eyidence 
from  which  the  jury  could  infer  that  «i>pellant  caae  within 
one  of  such  exceptions,    still   the   inotruction  in  not 
predicated  thereon.     Nor  doea   it  rest  on   tho   theory   of 
liability  urged   in   the  Cohn   caae,    iiupra^    that  the  owicr 
retained   control   of  a  portion  of  tlie  prcHniaea   to  which 
the  defectire  part  eaueiag  injury  was  appurt«mant.     The 
Jury  way  have  applied  the  instruction   to  an   entirely 
different  state  of  facte  suggested  hy  the  evidence,   namely, 
that  both  appellant's  son  and  deughter  were  her  tenants 
and  ^at   their  fainiliea  used  the  c«sllar   in   common.     Those 
facta  alone  would  not  inpose  liability  on  her   as   owner, 
A.8  the  instruct  Ion  J      therefore,    was   calculated  to  bring 
abf^ut  a  verdict  tigainst  appellant  rsgardless   of  whether 
the  evidence  warranted  a  finding   of  liability  on  any  other 
state  of  facta,    the  giving   of   it    constituted  prejudicial 
error  for  which   the  Jud^ent  ■will  be  rovorsed  and  the 
cause   remanded . 

aaVJ^^RSSD  AND  RI51IANDED. 
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IN   THE  MATT-??\OV   THIS  P'TITirfN 

OP  M.<UCIMILIAM  kiJiNHAHDT,    arr«sfed          )        Appeal  froia  County 

at   the  suit  of  5.   B':'WHAnD        /  ) 

AliDjj3i^CK,   ConoerVator  of   the  /  )  Court,    Cook  County. 

estate  of  BHITA  l^TSON,  Insfp^e. 

N, A 


2  I.A.  266 


MR.  PRaSIDIHO  ^STICK  BAHHIS  DKLIVimED  TmS  QPlNIOS   09  THB  COURT. 

Ibis  is  an  appoal  from  the  ordtir  of  the  County 
Court  remandlns  appellant  to  the  custody  of  the  sheriff 
after  hoaring  his  petition  as  an  InsolTont  debtor  for 
release  from  lioprisenment  on  an  execution  in  an   action 
in  the  Municipal  Court  of  Chicago  of  which  he   clainod 
m&llce  vas  not  of   the  gi&t  of   the  ruction.     The  burden  of 
proving  such   contention  routed  on  hin.      (Mahler  et  al.  t* 
^iBaheimer.    20  111,   App.  4Cl.)     To  sustain  it  he  merely 
offered  the  proeeaa,   pleadings  and  Judgment   in   the  action 
resulting  in  his  commitnent,    and  the  prooecdinga   of   the 
County  Court  in  wbich  Brit«  Mataon,   vhosi*  conservator 
obtained  the  Judgment,  was  found  insane. 

Appellant's  main  point  is   that  the  statenent 
of  claim  filed  In  the  action  in  which  the  capias  ad 
aatiBfaciendum  issued  dees  not  disclose  that  malice  was 
of  the  gist  of   the  action.      JTen  If   that  be  conceded, 
nevertheless   the   evidence   m   the  action  may  have   shown 
that  it  was.      s»   said  in   the  Mahler   case  supra,    "There 
■ay  be  eases  where  a  mere  insp&ctlon  of  the  declaration 
is  not  sufficient  to  deteratine  the  character  of   the  tort 
reoovured  for,   as  to  being  malicious  or  otherwise •       Xn 
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suoh  oa8eB«xtrin«lc  evidence  must  necesoarlly  be  resorted 
t©  In  order  to  determine   that  question,"      (405)     There  may 
h«Te  boon  Bueh  ovidcnco  to  aripport  the  judgment  on  which 
the  jca.   sa.   isaued.     If  not,    then  it  dovolvod  on 
petitioner   to  so  show  to    entitle  hint  to  a  discharge.     The 
judgtuent  was  not  one  by  default.     Had   it  been  he  might 
have  relied  on  the  pleadings  alone,     otherwise,    evidence 
being  heard,    it  is  iJooBaterial  to   the  (^uestitm  before  us 
i^ether  the  statement  of    olaim  presented  a  case  of 
i&blicious  tort  or  not* 

So  far  as  appellant's  brl<^  discusses  the  serits 
of   the  tort  oeuio  in   tho  absence  of   the  evidence  addueoA 
therein,    n^A  what  constitutes  aalice,    it  raises  points 
BOt  presented  by  this  record.     The  order  will  be  affirmed. 
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MB.  fB£SIDIJIO  JUSTIC2  BAHSISS 
SILIVERSB  THS  OflHIOH  07  TH2  COURT. 

This  la  an  appeal  from  a  Judgment  for  the  da* 
fandant  in  a  replaTin  suit.  Tha  only  point  mada  it  that  the 
opurt**  finding  and  judgment  are  against  the  weight  of  the 
•Tidenoe.   On  the  contrary  we  think  they  aooord  with 
plaintiff's  (appellant's)  own  eTidenoe. 

His  claim  to  the  property  in  question,  a  stock 
of  shoes,  was  based  upon  an  alleged  sale  to  him  by  defend* 
aat  through  Uie  agency  of  the  latter' s  wife.  The  facts 
relied  on  ^ew  no  sale  was  eonsuamated.  Plaintiff's  own 
witnesses  to  the  transaction  testified  tiiat  the  eonsidera* 
tlen  money  was  put  in  escrow  and  waa  net  to  be  paid  until 
the  defendant  "signed  the  bill  of  sale."  He  refused  to 
sign  it,  repudiated  the  alleged  arrangements  suid  the  au* 
therity  of  his  wife  to  make  thorn,  never  received  the  money, 
and  nerer  parted  with  possession  of  the  goods.  Under  such 
eircumatanoes  there  wns  no  sale,  even  If  there  was  a  valid 
contract  for  one,  about  which  the  evidence  is  conflicting. 

The  contract,  if  any,  was  executory.  Under 
it  no  right  to  possession  of  the  property  or  delivejry  of 
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awo  t'llilnlAXi     .A»4jiaasii«Roo  •«▼  eX««  en  voxla  ao  AeiXfX 

lltwj  bluq  •€  9i   ioa  tkMw  boM  wou9««  n^t   tuq  »tm  x*no«  otii 

•i  Iful^t  90.     ".ftXM  lo  XXitf  men  bmn^W  iumhmttb  9/0 

■>u«  •di  tiOB  ■imawsas'n*  ftei^XXn  »ifi  bMiaUutq*^  *ii  nsit 

«t*«Mi  siil^  bnrl»09i  fr%a   «fl»ili  •Jtitn  o^  eliv  •icL  lo  xil««di 

4«Ai«  ««bnU     .«Aooa  •tti  le  aoitsf»««eq:    UXv  b«9iA<(  i*T9fi  i>iui 

ftlXiiT  «  ajNT  stfttU  II  fMTS   ,«X«a  eo  ««v  eiwiil  ••oanlcflomlp 

.ftfllislXlnoo  til  •on*&XT»  Mti  dslrfv  fu^itM  ,•«»  to)  l»jni«o« 

1«  irK»TlX»b  !•  x^iaaoTq  0il4  to  aeit«««»04  o^   ttS%li  on  #1 


the  money  passed  or  would  pass  unless  defendant  executed  a 
bill  of  sale.   Whether  defendant  was  bound  by  the  arrange' 
ments  actually  made  or  not,  the  oontraot  testified  to  by 
plaintiff's  witnesses  oontemplated  further  action  under 
it  relating  to  the  transfer  of  title  and  delivery  of  the 
consideration  money.   Performance  of  these  things 
was  essential  to  a  complete  sale,   (aoott  t*  gowley.  k.^1 
111.  104.)   If  plaintiff  had  any  right  of  action  it  was 
not  one  for  possession  of  the  goods. 

AfYIBMKD. 
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MR.  JUSTICE  Mcdonald  d]3I.it::ri^  thk  opinick  of  thb  cottrt. 

Thi»   appeal  preh^vn^'  for  review  a  judgment  for 
|7,   643.42,    for   coRiia»fino\ alleged  to  be  due  plaintiff 
from  defendant.  \ 

On  SOTer-iber  ir>,    1910,    the  parties  iieroto  entered 
into  A  contract  wherety  plaintiff  was  wiployed  to  sell  tile 
to  be  mnnuf iotured  by  the  defendant,   within  a  designated 

j    territory,    and  aa   con^pensation  for  his  eerTices,  he  was  to 
receive  a   coia»ission  on  all  orders  solicited  by  hin,    and 

I    also   on  nail   orders   cooing  from  his  territory,   whether 

1   soXieited  by  him  or  not. 

Plaintiff   secured  many  orders  for  different 
quantities    of  the   /arious  kinds   of  tile  manufactured  by 
defendant,    largely  from  cqatractors  who  ware  dealers   in  or 
uaern  of   tile,     aaid  orders  usually   covered  their  floor 
tils  requircraents   for  a  year  from  the  date   thereof.     These 
orders  were  not  in   tie  form  of    oontr&ots  but  were  in   the 

'    nature  of  general  requisitions,    showing  the  name  of   the 

/    eustomer,    the  gross  amount  of    tile  o  nlered,    the  purchase 
price,    tlie  tersiis  of  payment  and  shipment,   and    were  signed 

\  by  plaintiff  as  agent  for  defendant,   and    contained  the 
signature   or  initials   of  the  purchaser.     From  time   to  tims 
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th«  ouatomers  vould  order  out  speeifle  quantities  and  kinds 
•f  tile  under  th«a«  general  erders,   as  the  requirements   of 
tlieir  business  denunded.    / 
J  Upcd   the  trial  of  tltie  cause,    the   c^rt  found  the 

!  issues  for  the  plaintiff,   and  in  ns sea sing  his   damages, 
I  included  cozomissions  on  the  undelivered  portions  of  the 
I  general  orders  hereinabove  referred  to.      It  is  urged  inter 
alia  that  the  court  erred  therein,   first,  because  there  is 
not  sufficient  evidence  InXthe  x'oeord  to  support  such  find* 
Ing;   and  seoend,  because  undW  tha  terms  of  contract  of 
employment,   plaintiff's   cwmalasions  did  not  beco«e  due  and 
payable  until  after  shipments  hsiH  been  made. 
r  \_The  said  contract  of  eaployraont  provided  that 

plaintiff   should  receive  aa  his   compeni^ation  a  certain  peor- 
'    oentage   of   the  selling  price  ef  all  "goods   sold,"  and 
/    recited  further,    that  "all  settlemente   on  the  account  of 
the  second  party  (plaintiff)   shall  be  aade  by  the  tenth 
of  ecch  »onth,    covering  accepted  and  shipped  orders  of  the 
month  previous, •♦     Both   the;^e  provisions  ehould  be    conetrued 
(     together,    in  order  to  arrive'  at  the  intent   of  the  jmrties, 
as  to  when  plaintiff's   conmiaBtons  were  earned  and   should 
'    beoojme  due  and  payable.  y 

It  will  be  noted  that   the  contract  of  en^loyaent 
provided  that  plaintiff's   conwisBlon  should  be  based  upon 
I    the  eelling  price  of  all  goods  sold.      This   ii]^lie8  that  ther* 

■ttst  be  an  aetual  sale  of   the  goods,    and  not  a  mere  contract 
I    to  sell,   before  the  coiomiisislon  is   eamOid.     The  term  "goods 
!    sold**   iinplies  a  transfer  of    title.      (Garnhert  v.  Hentohler 

et  0l.,    72   111.   536 J  Jr^eople  v.  Lft%  ""^l^  Order  Glut,    303   111, 
I  127.)     Title  does  not  pass  until  the  goods  ordered  have  been 
/    aaaufactured  and  appropriated  for  the  purchai^or.      In   the 
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a«««  at  bar,    those  goneral  requisitions   called  for  gooda 
to  lae  usd^d  by  the  purchaser  during  the  ensuing  year  and 
vrere  to  be  specifically  ordered  as  requirements  warranted* 
At   the  tiwe  the  general  requisitions   y?ere  accepted  by  the 
defendant,   the  goods  were  not  appropriatod,    in  fact,    in 
nany  instanooe,  not  even  manufactured,     clearly,   under 
such  circumstaaknoea   the  tilu  ordered  under   these  general 
requisltionu   cj^nnot  be  said  to  hare  been  sold,    and  hence 
no   ccBsmissienEi  were  varned.     By  a  subsequent  paragraph 
the  parties  hsre  fixed  a  definite  time  for  the  payment  of 
comjuiasiona,    i.   e.    on   the  tenth  of  eadi  month,    covaring 
accepted  and  shipped  oiiders   of   tho  month  previoua.      There 
is  no   conflict  between   the  clause  fi3:ing   the  rate  of   and 
basis  upon  which  the  cdiuffsission  is  to  be  computed  and  the 
clause  fixing  the  time  when  such  oomiBission  shall  be  pay- 
able.    By  their   contract,    ti-ie  parties   expressly  fixed   the 
tifte  «hen   com/uiseionB  w«re  earned  and  when   payable,  and 
under    auch   circuioatances.    there   can  be  no  question  that 
the  shipiLent  of    tile  sold  was  made  a   condition  precedent 
to  Ujl&  pciyment   of  eemmisaions. 

the  evidence  shows  that  the  parties   theitiselres 
so   ooastrut'd  the  contract.     I-laintlff   -<9&b   in   the   en;>jloy 
of   dfcfc'ndant  for  a  period  upwards    of   one  year,    and  each 
aionth  during   that  period  he  reoeived  from  defendant  a 
etatemant   showing   the   commissione   due  him  for   tile   shipped 
on  his   orders  during   the  preceding  month,    wliich  was 
accoB^)anied  by  a  check  in  pay/rent   of   &uch   ccsuaisf^ions  and 
a  Toucher  waich  recited   thai  plaintiff  had  ruueiTed  the 
amoioit  naaed   therein,    in  full  payment  thereof  .     ]:iurin£;  this 
entire  period,   plaintiff,    although  he  wae  receiving 
cojsmissions   only  upon  accepted  end   shipped  orders,   nevc^r 
protested  against  this  plan   of  payment,      it  is  also 
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important    to  note   that  on  February  ^4,   I9in,   after  plain- 
tiff h  iA  left  the   eaploy  of  the  defendant,  he  aont  defendant 
the  following  letter: 

"Will  you  kindly  adriue  me,    as  aoon  na  posaible, 

■^fhat  poi'tion  of  each,  of   ^h&  VHrlous  contracts   sent 

in  by  rse,  has  been  whipped.      I   «fant  to  laiow  tha 
pr»«tmt  statu*  of  thesse  contracts," 

further  aridenclng  th©  fact  that  plaintiff  »o   construed  thla 

clause,    otherwise,   \fhy  should  he  bo  cone  >med  aliout  shlpoants 

on  his   oon tracts? 

A  caoe  very  ranch  in  point   Is  r!r«Y9ltn^  v.  7oo d, 

95  i»a.  St.  ISS,    «/hich  waa   also  an   action  for  concniasiona   on 

alleged  sales  of  railroad  ir«n.     The   oontraet  of  employrawat  there 

provided  for  a  1^  conraiasion   on  all  splea  of  railroad  iron 

and  JHUclc  bar   in  a   osi-tain  territory  therein  -ifjelgnnted. 

The  plaintiff  was   inatrumtmtal  in  brinfring  about  the 

negotiations  which  subsoquontly  oulrainated  in  a  contract 

which  called  for  on   ar^pjregate  of   45f>r  tons   of  railroad  iron, 

to  be  deiivered  at   th*»    rat«  of  20^  tfln«  per  week.     After 

646   ton3  wore  delivered  and  paid  for,    tha  railroad  ooi^.Tny 

beoata©  finimeiaily  eaabarrassed.     fhe  Jury  were  instructed 

that   If   it  appeared  front  the    evidence  that  plaintiff  had 

effected  a  Bala  of  45'^«^  tons  of  iron,  plaintiff  was  entitled 

to  a  eoirHuission   tiiereon.     The   auprewe  court  held  this 

instruction  te  be  orreneous  bec^u  j©  there  was  no  evidence 

indleatlni?;  thai:  there  hnd  be«i  an  actual  sale  of  4500  tens 

of   iron,  but  merely  n   eontmct   to  sell.      On  page  157   the 

ctjurt  stated: 

"Tfeay  "«'<;re  ■agents   to   sell  under  a  special   a^ree- 
«ant.     The   uales   contwnplated  in  caid  agreement   were 
actual   f53l«s   in  a  cotBratircial   sense,   not  mere  contracts 
to  sell.     A  sale  is   'a  tranafer   of   the  ab30),ttte  title 
to  property  for  a  certain  .%;5reed  price.      It   is  a 
eon  tract  between  two  parties,    one  of  wixom  acquires 
thereby  <i.  property  in   the    thing  sold,   and  the   other 
part"  with  it  for  a  valuable  consideration.*      utory 
on  ^iales,   Sect.   1.     There  was  no  sale  here  beyond  th« 
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•  ix  hundred  snd  forty-six  ton*.     Th«re  wac  a  msre 
contract   to  wjil.      Tlae  iron   waa  not  ev«n  made.      If 
th«  plaintiffs  w.r*  anti  iilad  to   oorH.nl si 3 i on n   on   th« 
contrfict   to   £'-11,    thoy  hi:<.d  camncl   conmiaaiona   on    tiie 
entire  forty-flTe  hundred  tona   the  raowent  the   oontraot 
was   anturei   Into.     Ho   ciaia,   however,   was  Bade  for 
coramiasions   on    the  undoliverod   iron  until  after   the 
matter  fell   throu^'h  hy  roiison  of    the   inahility  of  th« 
purchaser  to  pay.     Thin  portion   of   the   cl.:4ir3  w.-.b 
eviUmtly  r.ui   afterthought.     The  i>crtieB   to   the  agree- 
;)««it  regarded  it  a»  a  contract  for  oamRii^siionB   on 
actual  Silas,     On    the  15th  of  --iyo.^mber,    1877,   more 
thwi   «.  montli  after  thn  l^^t  iron  hr.d  been  rtolivered, 
the  jjlaintiffs  aent   to   the   ciofenvl^nt  their  bill  for 
services   to    thrit   tii-c,    in  -5^1:1  ch  tJioy  claiined   one  and 
a  half  per   c  jit,   on  the  bIx  hundr<3d.   and  fcfe-ty-six  tons 
delivered,    end  jnado  no   claim  for  percentajre  on    the 
residue  of   the  forty-five  hundred  tone.     The  con- 
strueticm  placed  upon   their  aic;reen»ertt  Tjy  thrs  partiee 
thenselvcu   et   tiie  tizne   they  were   acting  under  it,    was 
the  proper  one.     There   oen  be  no  recovery  for   corwsissiioni 
on   the  forty- five  hundred  tons  beyond   the  amount 
actually  sold   ond  delivered.* 

Ths  terainption  of   the  contract  of  eisnloyreent  la 
»o  rf'spect  sbrogstes   the  liability  of   the   ief  mlRnt   to  riccount 
ts  plaintiff  for  cowrlssions   due  him  on  the  general  orders 
accepted  prior  to  such  nbrogation  and  sfter^arda  shipped,   for 
plaintiff  was   entitled   to  r-scaive  hia   eimp'OTs^ticn   on   the 
tenth  of  oach  month  for  all  tile  shippi^n   out  during  the  jsro- 
cedlng  amith,    on  orderis   taken  b/  him  or    rscolved   throu^^  tho 
mella   from  his   territory,    and  aacopted  by    lafondtmt,    prior  to 
the  cancellation   of   th«   contract  of  eR!ployja<^nt.     Kor  ^aa 
defendant's  liability  to  pay  those  coramis'jlona  accelerated 
l»y  the  oancellation  of  the  contract  of  ^n^ployroent . 

In  tarBiinating  the  contract  of  enii)loyment, defendant 
was  actlnp  entirely  within  its  legal  riiiJjta.  There  la  no  c 
T»y  plaintiff  that  def endont  breached  ite  contract  either  tj 
failure  to  make  shipments  or  by  fiimiBhinE  tile  not  in  com- 
pliance with  ordpro.  The  CTjrt  therefore  erred  in  allowing 
plaintiff  to  r  cover  cewitisslonB  on  the  undelivered  portions 
of  Said  general  orders. 

In   this  vi«w  of   the   caao,   it  becomes  unnec  asary 
to  pass  upon   the  other  points  raised  by  defendant,   save  to 
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say  that  9-ven  upon  plaintiff's   theory  of  the   caoa,    the 
•Tidance   does  not   auotain    th?  judgment   aa   to  bib©   of   tiie 
ItsiBS   of  aonmisMlon   on  the  undeliTered  balanoes  of  the 
gtmeral  ocdera  hareinabove  referred   to.      Ther'e  orders  rfvcy 
aoaewhat   in   their  recitals,     nome  of    thom  sepcify  a  definite 
price  for   tha  tile  or  tered  thorein,   while  in   o -hers   the 
CUB  tow  sr  i&  to  pay  either  "tile     association  priceB"   or  a 
Ov^rtain  amount  le:vi.      It  is  difficult  te  determine  how  the 
ccuxrt  could  have  ascertained  plaintiff's   dHjnage8»   for  there 
ia  no   tivi'lence  in    the  rooord  indicating  what  the  tilo 
association  prices  were  at  any  timoi. 

The  alleged   tjrrors  with  respect   to  the  rulings 
of   the   trial  court   on  the  &diai«8ibility  of   certain   evidence 
offered  on  behalf   of  the  defendant  we  need  not  disouea  here, 
as  they  will  probably  not  be  repeated  on  another  trial. 

For  the  reasons  hereinabove  assigned,    the  judgment 
will  be  reversed    and  the  cause  remanded. 
RlViSHfiJSD  ABB   H5<:iyHMlSD. 
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m.   jrjatlCE  MCDCWALD  DStlVISRaD  THE   OPINICM   OF  THJS   COTIRT. 

John  Kosilc,    and  32   oihsTB,    ao  plaintiffs,   "brought 

euit  and  reooyered  judgment  against  t|i^  deftmdant,    the 

SXoralc   irrangelioal  AugaVurg  Banomination,  Pariah  of  Sta. 

Peter   and  Paul,    on   the  latter* s  note  for   $1,000,   from  which 

aald  Judgaent  this  appeal   la  proaecuted.     The  brief  of 

counael  for  appellant   contain^  numeroua  pointa  relied  upon 

for   a  rereraal  of   thia  judgirient ,,   each  of  vihish  la  alleged 

ta  b«  haaad  upon  facta   shown  by  ^e  record  aa  abatractad 

"by  appellant.     Appellee  haa  filed  s^  additional  abatraet, 

from  which,   when   coapared  with   the  re^ooird,   it  aqppears   that 

'\. 
appelXent,    in  abstracting   the  record,   <^ld  not  pernit   itseltf 

\ 
to  be  haaq>ered  by  the  facta   in  the  oase^ 

/     The  aforeaaid  plaintiff a   conatitute  the  renaining 

loyal  membera  of  an  u»  incorporated  aociety  known  aa  Spolek 

Dr.  Miloa  StefanoYie  Ho.  83,    iriaioh  waa  one  of  a  large  number 

of   subordinate  apoleka  or  lodgea   oozopriaing  a  fraternal 

order  known  aa  the  dlorak  Krangelical  Union  of  America, 

incorporated  under  the  lawa  of   and  located   in  the   atate  of 

Pennaylvania.      Theae  aubordinate  lodges  were  organised  under 

and  governed  by  the  eonatitution  and  by-lawa  of  the  parent 

organisation,   idiose  principal   object  was   to  pay  aiok  and      / 


\ 
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\ 

t 

\ 


Tffooo  j[A«onont 


82.A.I20S 


I 


,M  ail  8q(|A 


^•rrnnry   gjfg  igrQ    gr»TT?.Tu'^    vwr 


rfoi  Aic  Boi't   .OOC.II   lot  **«»  B'-x^^i^aX  si<"  •  jH  bnB   *mi9% 

aoqu  b9il»t  9taio<i  Mitoiitxuui  «h.UlaD^   l^nsIXtq^ii  i:el  Xsauro* 
ilh»S«XX»  fii  dolffm  !•  ii»««   /:rii».r,~  ^   lo   L%Mi»mx  a  lol 

1tf»cti   ^ifltn*!!  #on  bib   .incoovrt  eiiJ-  r^itOAT^artTa  oX    ,«niiJXftu({« 

snXaliUwi  0if»  l»i0#i#««Bft  am^niAXq  maveiolA  »«(T 

lotfaura  oa^X  «  !•  tin  Binv  jfolite    ,<;a  .»H  «ir«»«gt»^&  seXX.^   . 

Xaai»#«Tl;  e  j|al«ii<piBo  aftit^oX  «>  fi3l»X«f«  •#«  aiTccfi;^.   *io 

fbnu  b««laaiTo  •v»ir  a^sttoX  •^Aoit^etfim  ••^jfr     .«iix0vXt«Rn»<i 
lA»-t«q  a/il  to  «<«oX-x(f  beta  nol^niiioaoo  oil9  t<ir  t^xitoYoa  »«■ 
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land  d«ath  1»«n«fits. 

.  At  the  annual   oonvention  of   the  parent  organisation 

hmXA  dtirlng  the  fall   of  1912,    a  change  was  made  in   the  method 
of  asBessing  its  meirihera,    frm&  a  uniform  aBsessment  plan  for 

\  all  menibera,    to  one  under  whioth  the  me^ifbera  were  aBseaaed 
according  to   their  regpectire  agea.     i>aid   change  wus  to  hare 
l»eooine  effectire  January  1,    1913.     This  new  plan  of  aaaeasment 
■Mt  with  the  dlB approval   of   a  majority  of  the  meiRbera  of 
Spolttk  He.  83,    as  a  result  of  which,    at  a  meeting  held   early 
in  January  1913,   upwards   of   100  of   the  163  members   of  said 
spolek  withdrew  from  the  asaoeiatlon  and  forned  a  rlTal 
erganiaaticn.     At  the  meeting  at  which  this  actl^  was  takaa 
there  were  present  15  or  16   nombera  of    the  organization,   who 
manifested  their  determination   to  retcajjn  loyal  to  the  parent 
organix.  tion.     These  loyal  mesabers  were   compelled  to   leare 
the  meeting,    after  wbieh   the  insux^ent  members  proceeded  to 
dispose  of  all   the  property  belonging  to  bpolek  No.   &3.     Th« 
money  in  its  treasury,   eaounting  to  upwards  of  r^500,   was 
donated  to  one  John  iXteaj,    the   thon  treasurer,   for  his  serYioes, 
idHile  the   |1,000  note   in   question  was  donated  to  the 

I  appellant   chureh,    the  maker  thereof.     A   few  days  later,    the 
loyal  adherents  of   the  said  Bpolek  Ho,  83  called  a  meeting 
of   all  loyal  nseuibora   thereof,    at  which  they  formally 

'  protested  against  the  action  of   the  secessionists  k^o  had 

I  dissolved  the  said  spolek  snd  disposed  of   its  property,    and 

/  subsequently  demanded  a  return  of  all  of   its   property. 

The  constitution  and  by»lawB   of   the  parent 

organization  contained  the  following  provisions: 

"Section  131.     He  asBombly  can  be  dissolved 
or  expelled  as  long  as   it  has  seven  members   in 
good   standing. 

"Section  163.     At  a  regular  loeeting  of  an 
assembly  seven  members  in  good  standing  shall 
constitute  a  quorum  to  transact  all  official  matters 
legally."      _IJ 
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,  •#!!»«•  if  dJ^mb   hnr. 

bwltitm  vii   al  aUam  ajnr  mtiamdi>  a    ^aiQl  \o   llMt  •di  ji^aXimb  bltl 

t«««««aA  rv»v  ir«i4i««:  *iCr  ifolxtv  ttbau  o/w  oJ    ,»<f»<far»a  XI« 

•Tail  o#  Ov'V  aa^Mirtof  Miih     .  ia|^  rrl^ftafsai  ^i«j&   o:t   VjcUli'ieooA 

tmMUi9»m9M  to  nelq  wmi  alxlT     .tXCX    ,X  y  >rl£»»lL*ta  aieoft^if 

to  aTu/fmam  aci^  to  t^-^^at;!^  a   to   X^vo'f  iit^  d;riv  iMi 

X^X'saa   feX&j(  an^^*«^  *  f»    .rioiuv   to  iXwutf-^  a  b.h    ^LQ   ,eS  atalofci 

Aiaa  to   emibiaac  SM  aili   to  OOX   to   alncv^   ,€XOI  viavaa^   ni 

XjbtX-s  a  boMtcot  bfl.'  :iasv«  aii:>  uoat  waybill Iw  a&aXoqa 

i*-    ^aoliM&Xaaw^c  9iSi  .  i  9  SX  #a»aort(^  ftfiav  •^ad;^ 

iocnaq  ori^  oi  X^pX  sUtuas^^  .^3  sveii ■.xfiimnfit^U  tt0tii  f<»^«i»tinMi 

•  WaX  •*   I»rIX»cw»>  If  -f/dre  Xjay;oX  aaseT"      .  ivni,t«.slaB3to 

'>#  iMbaeao'ni  sf-ratft'^.'-        r  {^   rtoiily.  ,Hffirf^>»w  oxf* 

>..■:        .5a  .cj(  aCaXoqu  oJ   iiiii^jnoiwcT  \*Tt»<|r<i6   iiiJ     ..i      1^   -  .Ovcxt 

Bism    ,OCd^   to  BM^wqtij  o^  ^aiiau^ma    ^^ctuas^ii   iiit  ui.  x*aaa 

leuiv^os  f)i/f  mt   ,i3!Uiaxifr'X#   nojil   i»ill    .i^jrouS  sui9X>  ano  a^  ha^jtAoft 

»iit  •!  i»ac«Koi)  <A»  noiJiudii;)  Ri  Aiaa  00i'),|i(^  aiU  aJUUflr 

tidi    ,'sa^«X  aicafi  vat  A     .taAve/li   VboLut  »(tr    .iloiinfo   «(iaXXct«(«» 

JiU^itfm  A  iwiXaa  C6  .oK  il»£<HcH  J>1««  6Jif   to  c^oo'xMftM  Xe^oX 

XXXisatet  xerfjb  j(tiX;!«r  ^   ,toa^u«iicf   tiiK»(^»«  i«X0X  XXa   to 

iaaiii  ojfir  a^rttiaolsaaoaa  ^xU  tK>  tmltau  erfl'  ir^oitf^  ba^se^e^q 

b(u«   ,\ti0i^oiq  u*X  to  l>oRo«4l^  tiW  laXo^a  hi»M  »i(«  barXoaaili 

.>C^7aqeiii   a#l   to   XXjc   to  nsi/i^a'x  «  IraJ'.iiMMab  txiaRU|>«Midi)« 

^«»xu<(  aii^  to  ovsX-x^'  fif»  QoJUi/^i^BflOO  «jfr 

:or(ai«iro7q  j^iUhiOJXot  o^  l>a4tU#^w>o  noi^r^iitM^rto 

liaTXeaaili  od  jwa  x^tftfava*  oH     .X&£  ^•li^o•o'' 
at   aiatfmaai  aaraa  aait  SI   s«  anoX  a«  &9XXafx«    xo 

.  aniit>nn;fe    b   :>?; 

on  to  btJ:>»«    "  "yult*^.-^  .  v?>X   rtfliw." 

Xi 
aioj^iici  i  ■, 


< 


c 
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It  is  oont«nd«4  bjr  appellant  that  the  action  of 
tkt  najority  meiubere   of   the  said  apolelCi    in  dispoaing  of 
all  its  property,   was   legal   and  binding  upon   the  loyalists 

! 

'    who  left   the   aforesaid  irioetlng,    and  that   the  court  erred  in 
entering  Judgm<mt  against  defendant  on   the  note   in   question, 
to  whom  it  had  been  donated  by  said  najorlty  of  secessionists. 

/  With  this   oontention  we  cannot  agree.      It   clearly  appears 
tVixm  the  record   in  this   ease,    that  at  the  meeting  at  whieh 

I   this  action  was  taken,    the  insurgent  members  had  in  eon* 
teiqplation    the  dissolution  of  said  epole]£  and   the   establish- 
ment  of  a  rival   orgfmi^ation«   which  was   effected  as  soon  *• 
the  property  was  disposed  of,  notwithstanding  there  were 
present  more   than   seven  ffieuoera  in  good   standing  she  were 
loyal   to  the  parent  organization  and  had  asserted  their 
determination   to   so  continue. 

It  has  been  frequently  held  by  oSx  courts,    that 
•e  leng  as  the  minizoum  number  necessary  to  constitute  the 
existing  local   organization  remains   in  the  lodge,    even 
thottc^  In   the  minority,    they  alone  are   entitled  to   the  us* 
and  enjoyment  of   the  property  of  the  orgraiisation,    and  tiie 
ftacbers   of   the  lodge  who  secede   therefrom  lose  their  rights 
t«  the  property  and  funds  of  the  lodge,   although  they  con- 
stitute a  majority  of    the  m«rabera.      (yreundschaf  t  Lodge  v. 
Alchenburger,   23S   111.   438;    Moyadden  v,  iftirphy.    149  Mass. 
341.)     Kor  had  a  majority  of   the  iresmbers   of  said  subordinate 
lodge  the  power    or   authority  to  dissolve   or  destrcy  the 
lodges,    so  long  as   seven  or  moro  irembers  remained  loyal  and 
desired  to  continue  the  organization,      (yreundschaft  Ledge 
T.  Alchwiburger,    au;pra.)        In   the    case  at  bar,    the  majority 
members  hud  not   the  right  to  donate  to  the  defendant  the  note 
in  queeticm,   and  the  court   therefore  properly  entered  Judgm^t 
thereon. 
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, c^Umup  Ri   •(^ofl  ftitf  ao  iniitji»'toi:>  i«ni»B>*  fiw^irs^uf.  ,':)ai<x«^as 

ditkilNt  tM  ;^i^«>*£a  1i$  iA  tfitU'    ,»eoo   airt*   ai    tno  -    .loil 

-000  nl   bmfi  9TL0^ix»ja.  i xby^tua at  bxI^    «nt^^   a««  mltftit   aim 

HA  £ir>«a  aj4  JtMiyroTl*  saw  li&lxttr   ^moltuzikwi^e  iBrkz   ^   lo  ^r:v- 

»-'.*v    oitw  aiilDmstfu   ftoo3  ni   n  ifi\-*«   iviif   **raH  ^iraavi^ 

nara  ,9si^oX  «di  at  •fcijMtoi  noJ^ajtinusio  iaiaoX  ;aiXJai»» 
•«»  axfi*  e.t  baltlim  aia  «noXtt  ^lj^di  ,xtlrogiim  *tiS  uX  d^^rJ 
mii   baa    .noji^AalttASTO  i»tiS   lo  ^;fi»qo^q  bdf  to   lrtaxr\:otfft  f^a» 

•fioo  xati^  t(^u»dSlm   t^nbcl  ttdS  "io  »btitfi  baa  V-'^^'^'-^   *^^  oS 

«aMM  «i*x  ^x.tiin.m  ,r  mi^bA%9u.  jas*  .ij.i  at     .--  —      - 

boa  XaxoI  h^tttumit  e^mtftmsn  »toK  ^o  n»T«e   ua  ^nax  ow    ,•)■*•• 

•#Ofi  9di  ^smht»1»b  9il»  tt  mtmaob  oi  tdj^i 
taam^vi  boytHnff  vlT'sqv.tq  vioJtt**tU   fuwa  a  .ooifooKD  ni 

.  ft«vj('ja/l} 


Flndlns  no  rayeralljle  error,    the  Judgaent  rill 
be  afflCTod,    and  the   oost  of   the  additional  abotract     irtll 
1)0  tsjced  aj^alast  the  appellant. 

AF7ZR1QSI). 
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■ARIA  P.   BAt^£>ii, 


XAK7  a.  i&mim  •%  ai,, 

Api>«lle««. 


APP2AL  7ncm 

CmCUVS   COUHT, 


202  loA.  289 


Ml*  jM.i'£ic&  u^nanAUi  mLrfhum  thjb  opihioii  oy  thb  court. 

A£>p«llant   UoMplninant  balotr),   fllftd  a  bill  for 
an  aoeountin({  against   appelloe   (dt^fondant    x.alow),    who  was 
the  adrcinistratrix  of  th<ii  estato  of  x^astua  A.  B&mea,  hor 
deeoased  huabond,   brother  of  the  oonsplainant,  for  certain 
Boneys  trnd  ijecurltioa   olaimed  to  have  been  intrusted  by 
oomplalnont  to  him  for  investment  land  safe  keeping.      After 
thO  isoues  were  formed,    th«  omiae  van  referred  to  a  naster 
in  ehi^oery  for  hearing «  with  direct lona  to  atate  his   eon* 
eluelona  of  law  and  fact*     At  the  oloue  of  coi«plainant*a 
toatinony  before  the  aastor,   def (sndtmt  noved  the  o^irt  to 
dioalae   oomplainant'a  bill  for  want   of  equity,   which  motion 
was  alao  referred  to  the  master*     la  his  report  based  solely 
«n  the  eoB9ipiainant*s  teutiaony,   the  uiastttr  rso^nmended  to 
th«t  court  that  defendant  be  required  to  account  to  the 
complainant   in  accordance  with  the  prayer  of  her  bill; 
pursuant  to  whieh  the  eourt  oTerruled  defendmit^s  notion  to 
dioisiss  the  bill.     By  stipuli^tion  of  the  parties,    all  further 
proceedings  were  had  before  the  court,   at  the  oonclusion  of 
which  the  eourt  disstissed  the  coBiplainj%nt*s  bill  for  want  of 
equity.     This  appeal  brings  up  for  r^Tlew  the  final  ordor 
of  dismissal* 


,Sn.  lit 


«y 


ess       SOS 


.•»a-.ie-',<^- 


aJt«^9»  it'X.  . Jaaai«Xcieio9  itifi  lo  «*Kl«itf   ,trjb«r<!9i(  b*aA«»*i^ 

in^aAM  it  ol*  h»%t»>>«t  WAV  .bdan^'^  ■  'f 

ci'iivrlAX««M»5  lo  «ii»oX»   9<lv  '^;t:    wrI   *f-    •frolBjiiXo 

XioXos  !>•««':'  aaXA  ««v 

;LX.k4  vail  lo  *i«y<:  ;i>iv  •sjiat»<x»««A  ni   ttmni niqaifin 

:v  1'   I.*   lim    ,a*ii*M4[  »fii   le  aR>x##X4/ql#a  \f      .iXicf  ada   aainaXb 

*}#  iinlaifX»M»»   atli  M    ,i*iv«»  a<;t  vie^tf  ^i(Uf  asaw  anAllMifaevq 

!>  iiuHt  tol   iXitf  9^ tmaljUipatr  'Ulm»lk  i(al/*r 

«»Mo  Xaalt  arfi  iralv  .y-titffia 

•  X/ixaioioit  to 


1/ 


»»» 


Fron  on   axMBinatlon  of  th«  pleadings  and  th« 
ehtiraeter  «nd  ext<mt  of  th«  tsatinony  hoard  before  the 
•ourt,   it  aiipoars  that  th«  oauoo  proeoedod  to  a  full  hoar* 
ing  both  on  tho  prollminary  ctuesttlon  InTolving  C()nplainant*8 
right  to  an  aaoountlng  and  am  tho  ao counting  botwoon  the 
parties  as  veil*     Under  vell<->a«ttled  prinoipl<ta  of  chancery 
practiee,    in  certain  oaaes  the  eourt  should  in  tho  first 
instsnoe,  hear  only  satA  eridenee  as  is  neeoHsary  to  deter* 
Bine  wiiother  or  not  nn  aeeounting  should  be  had.     But  there 
are  well^recognixed  exceptions  to  that  rule,    aa   stated  in 
K<mdersoa*»  Chancery  i^ractiee,   see.  293s      "Shore  itess  are 
nuaerous.   the  tastii&eny  ciusationabie,    the  account  ecuplioa* 
ted,    the  superior  adyantage   of  a  general  referral ce,   with 
directions  to  the  aastor  to  state  specially  suoh  natters  as 
either  piurty  laay  rs^iuire,   or  «hi^  he  nay  de«EB  necesaary, 
will  reudily  be  peroeiTed."     The  r^serd  disoloaes  that  this 
is  a  oaoe  of  that  oharaeter,   and  therefore  the  auitter  was 
properly  referred  to  the  ma»t®r  in  the  first  instance,  with 
directions  to  report  hia  eonelusicms  both  of  law  and  fact 
idiieh,    if  he  found  there  should  be  an  aeeounting,   requirod 
hin  to  state  the  account* 

The  hearing  oYidently  did  not  proceed  before  the 
court  en  the  theory  of  a  preliainnry  hearing,   for  the  oourt 
heard  testlnony  on  itens  of  account .     Had  the  ease  proeeeded 
before  the  master,    so  that  specific  objeetlons  and  exeepti<«s 
taken  to  the  naster's  report  night  have  be«n  presented  for 
reiriew,   we  should  not  now  be  called  U9«a  to  exstnlne  ths 
▼oluainous  record  before  us,    covering  some  10,000  pages,   and 
thereby  assume  a  burden  that  should  hare  been  inposed  up9n 
the  natter. 

In  Penninan  ▼.  Pinki^.   ITS  III.    «^p.  284,   the  cnurt 
in  passing  upon  a  lixe  aitU'itlon,   held,   p.  ^285; 


•lU  htm  «iiU^*X4  •tit  t«  tmi,i»iUmu»  nt  arxlt 

•AS  imwtttm^l  )^Bl;rotc»»A  ftjfi  ao  l^ca  i^n  ■  -■  i\     o#  iti}^i 

•'«ei«/>  •$  Xi«SB»««a   ;< 

»Ti»  «iB»^i:  •imW*      It  ■  '"'"" 

ailm    .dPtP  T;»t»«  Xj9«acL--.   ..     .      :;  ,1  .  ■    ••Ha   -u-i  t«^||«   a<i( 
d/o  B^niiMi  itetia  ^XlxaoftffH  e»;t*4at  •#  ^  J   niiK<J. 

.aoatisH  muf^si  yum  »jd.  iteir*  to   .^liiK 

.  Jn.<^  :?f^;}  ed/  oi«4«  »i  adil 
lufipo  •At  vot   ,afa««*xi  xw>iailX«vc  A  '!e  t1(«»i<4  vd.^  iR>   ^i^o 

.oJcismiKt  a»»<^ .  tt^itlii  i><tj|Jub  ^'On  ntaUii 

eiiil  ^ntMAXc-  o4   tr^cu  ^»i;x.  .*^mirtii 

ilH»  tett#qiiA  no*rf  (TTArf  tXur rio   liiiU   tui^-iiM^  ««  9'>i»*As.  x**^9€i 
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*Ib  ord«r  to  {i8 certain  vhother  this  decree 
is  rifiht,   we  mx^t  state  praotloaXly  a  book  aooount 
between  the  owner   and  the  *buiXd«r,    and  p»»i  upon 
a  naaee  of  detaile  and  itema .      In   our  opinion,   thie 
d«tRil  work  eJio  ild  not  have  Taeen  pnrfonned  hy  the 
ehanoQlXor,    and  a  roTiew  of  the  maaa  of   erldenee 
therefore   cannot  Ise   caet  upon  thio  court   in  thle 
wny.     The  eourt   ehould  have  aent  the  oae*  tft  a 
K;»»ter,    with  directions   to  tsite  and  report  the 
eYidtJt;ee,    smd  to  state  and  report  an  account  hetwaai 
the  partiea  and  than  uj»on  ohjeotlon  rand  exception, 
prvrtleular   itette  would  he  open  to  inveatigation, 
tmd  we  would  not  be  required  to  (examine  the  face 
of  the  idiale  account.* 

To  tha  Sfane  effect  are:     Pattwi  v.  gatt<m.   75  111.   446; 

grench  ▼,  (Ubba.   105  m.  6335     Baly  v.  St.  Patriok'^ 

CathelifC  Church.  97    ill.  19.     Kor  can  thia  bo  done  by 

stipulation  of  the  parties  or  otherwise.     Meyae  v.  j^oCall. 

75  111.  190  and  e/^aee  there  cited. 

But  ap!>elle«  argttea  that  coeiplainsmt,   in  ae^king 
te  avail  herself  ef  certain  alleged  forgeriea,   did  not  ecme 
into  equity  with  clean  hands,   and  hence  the  court  pro':?erly 
dlaaittfled  the  bill  for  want  of  a<|uity  on  that  ground  alena* 

Wt  have  no  »«y  nf  determining  upon  what  particular 
grtnind  tha  bill  wais  dieniaaed;     hut,   aaeuning  that  the 
eoart  was  justified   in  finding  that  proof  to  aatabliah 
oertaib  iteme  omtaisted,    as  alleged,    of  forged  doeusaenta, 
atill  appellee* «)  point  is  net  well  taken. 

^ere  a  cause  of  action  has  its  orinty  in  ini'mlty, 
a  court  of  fi^ncery  will  not  lend  its  aid  to  a  eoaplaining 
party,  beeaase  *Ke  who  ooRies  into  equity  mi\t  atmti  with 
elaaa  haadB."     But  where  the  iniquity  does  not  go  to  the 
right   of  action   itiself  but  affecta  only  the    .roof  of  certain 
iteiss   incidentally  connected  therewith,   th«!  rule  cannot  be 
extended  to  preclude  the  e<»q;>lainlng  party  frea  obtaining 
the  relief  sought  as  to  other  iteaa  which  the  eridenoe  clearly 


tea. 


;d>Jk   .ill   ""    ,fi?/  ;tlE«  ♦& 

alM&lM^^.    _..  •     . ^T  enx  jyti.„ 

•t»£ti.  ,«tKv  m^ir  ^f&toi 

.jtn   iiji    >;<;:{  nf  */o»    'io  shumo  ji  *<x«fl[W 
muuk*  !  cjt>*  **.il  btimL  fen  iJUw  rt».  '.op  • 
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shows  to  h«  untaintM  with  »ueh  ini';(uit7.     Gfoo4wi>^  v.  Ihint. 
3  Yerg.   (Tenn.)      134;      ^h>iver  y.  Ij'iller.    48  1.   C.   A.   (0.  a.) 
48,   lir>3  Fed.  821;   Koaeler  y,   Jaoobj^.   66   HI.   ?\pp .   571; 
AnlarieXd  t»  aroaanum.   90   lU.   App.   lao;      Co)«^  t.  j'ttgoXo. 
117    III.    App.   34?.,    0fflym«<l,    ^iV?   111.   3f»;      Oiiy  af  CVUflagQ 
y.  atock  Yaraa   vo...    164   111.   324. 

In  this  view  of  th^  cn»«,    it  liec9m«a  nacesiary  to 
r«y9ro<ii  the  d^^aroo  and  resumd  the  cauoe,   «ith  dlractiono  to 
re-r4f«r  th>)  a«ni«  to  a  inaat^r  to   r«>au»e  the  hearing  nhoro 
thtt  emirt  ttrr(»i<goualy  took  it  up* 

If,   in  tho  interoot  of  oooaossy  it  io  doairod  to 
withdri^w  tho  V90iiVi  filod  in  this  court  to  Mum  th«  tyidonoe 
theraln  aont»ln«4  la  tJi«  hoarlng  to  ho  h<Ml  boforo  the  naBter, 
the  partloa  may  do  to. 

Xnasnuoli  ^a  th«  heuring  prooeo<l@d  beforo  tho 
obanoellor  by  otipulAtion  of  tho  p.r)rtioa,   th«t  eoato  of  thio 
a]^poal  will  ho  tiuctd,   ono-h«lf  tc»  tho  corsplalnant  and  ono> 
half  to  the  def-mdant,   ;*.»  adniniatratrlx  et«.j     tho  latter  to 
he  paid  ia  da»  oourao  of  adnlaiotratlont 

Tho  deeroo  of  th«  Clrottit  Cmrt  will  ho  royeraed 
and  tho  eause  rrnimnied  for  furthor  prooo^diaKO  not  inocraoisteaiii 
with  tho  ylowo  horoinahoyo  oxpreoood. 


♦JLl'/.pk. ■.  •▼  .tit-.. 
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KR.   JUfiTIC?!  MODONALD  Bh;LIV«!RSD  fHB  dPWICW  W  «!B  CWmt, 

Appendant   ( oonpXainant  below),   filed  a  bill  for 

an  accounting  against  app e  11  se  (defendant  below),    who  was 

\ 
the  adBxlnlBtratrix  oX^  the  estate  of  Eraetus  a,  B^irnes,  her 

deeeaeed  hueband,   brovl^  of  the  coaaplalnant,   for  certain 

Boneys  and  securities  clawed  to  hare  been   intrusted  by 

eomplainant  te  him  for  InreVtment  und  safekeeping. /'  /vfter 

the  issues  were  formed,    the  eanse  was  referred  to  a  ciaBter 

in  chancery  for  hearing,   with  directi<ms  to  state  his   ccm* 

elusions  of  law  and  fact.     At  the  olose  of   oaoiplainant*8 

testimony  before  the  master,    def  aidant  mored  the  court  to 

dismiss   coflB|plainant*s  bill  for  want  of  equity,    ^vhich  cootion 

was  also   referred  to  the  maater.      In  hia  report  based  aolely 

on   the  complainant's   testimony,    the  maater   reoomisended  to 

the  eourt  that  def  tmdant  be  required  to  account  to   the 

co^lainant  in  accordance  with  the  prayer  of  her  bill; 

yurauant  to  which  the   court  OTerruIed  defendant* s  motion   to 

diamlsa  the  bill.     By  atipulati on  of  the  pa  i-ties,   all  further 

frooeedings  were  had  before  the   court,    at   the   conclusion   of 

i^ioh  the   court  dismiaaed  the  complainant  *  a  bill  for  want   of 

•^ttlty.J  This  appeal  b^^^nga  up  for  reriew  the  final  order 

•f   difflniaaal.  ^v 


,J-n.aXii» 


.  r:.  V 


YHAM 


«  «»Xil    . 
tad   ftt^axi 


J  ...  .        ->3   fc«TT^<'t.-t   ajsw  ,  •  •'    a»»ijrf.8ji    eilJ 

Q*/iibutlAXqnoo    to  •B9lo  oxLt   '        .       *:   ^m  v«j;  la  ■jraituio 

XXoIOB   iwiut^ci*  i-^nqpt  iiti  n;      .rs.^<^<t(a  aiii   (KT   hsmtttei   o«X«  »«« 

•it#   e^   ^nucron  o}  ka^ttfkcnc  atf  tCMintlel'  «•{£#   t-uioo  •tit 

iiHd  ta/(  la  i9\Mrq  arfi  d^Xw  ao«aincoo9»  ai  ifwniaX^pwa 

c*   rrni^ort  a'^MJi^wT.''    felirmeTa  tiuoo   tf<.t  dbiffi  o:f   ^nt^uatan 

,'i»tti  Mq  rnXtfi7X#a   t6      .  ■' —  i«Blb 

^o  ODiaulonoe   wi&   #a    .tTw^-^o   «.>,;    »«xa^ad  6m rt  «'t^  »:;rTJ:**»?»i»ai^[ 

r-.   itutm  -iol  L114  m^ taunt Alf^n*  af^t   JH»8alAi   .  nirftr 

infi^o  LikttX\  nAt  inlvr    -  (f  Xaa^  'iu|>a 

.X«aainaib  %• 


•s^ 


7ro^  tax   ©Xfynlnr'.ftlon   ^l^thc  plefod^nirrj  ojnd""^e 


«hara<jtex  aaiA  «^xt^^^lt   '>f   i.hf»  tea tlnwrt^ heard  b^f^rc  the^ 
00 irt,    it  /ppi^sgXB   thatMlhu  onus©  proooodedtto  a  full  hear- 
ing "both  on   tiie  pr»Ximti\scry  quesstion  involTing   oonplninant** 
right  to  iOi  acoountins  and  qn  Jjhc  accounting  between   th« 

partlos  aa  well,  'Under   \       well-settled  p'rlnclpleu  of 

A 
ch«nee3ry  prHotice,    in   certtiin  o-..soa    the   court  should  in   thd 

first  lnet«n(-e,   hear  only  witch  eridence  as   is  nacRoaary  to 

dtfitermlne  whether  or  not   art  acco-xnting  should  be  hud.     But 

I      theru  aro  well  r^oognieed  ejtceptions   to  that  Tnils,    ao  stated 

In  H«ador8on*0  Chancery  J?ractie«,   sec.  293:      "vjhrsre  iteas 

are  numerous,    th«  t'^atimony  questionable,   the  nccoimt  com- 

plioattd,    the  superior  Rdvantatje  of  a  general   reference, 

witli  (lireetiens    to  tha  waestor  to  otcte  ope  daily  tuch 

ijaatters  us  oither  party  nsay  recu^rc,    or  ythidtx  he  nwy  deoa 

^inecoB-^ary,    will  readily  be  perceiTed,"     The   record  discloses 

that  this  is  &  c&se  of  that  chariystor,    ond  therefore  tbo 

Better  was  properly  referred   to  the  master  in  the  first 

instance,    with  directicas   to  report  his  conclusions  both  of 

lav  and  fact.      The  hearing  oriiently  did  not  proceed  before 

the   court     on   the  theory  of  a  preliadnary  hearing;    the 

testiaony  heard  related  to  all  Iteas  of  account,   but  frwi 

the   eridence  as  heard,   we  are  of  the  opinion   that   the   court 

erred  in  holding  in  effect  that  there  wiui  no  liability  to 

aeoount .     HaTlng   reached  iih?  t  conoluBi«ai)i^  wo  are  ele&rly 

of   the  opinion  that  the  accounting   itaelf   should  have  \.99n 

taken  before  the  master,   so   that  specific  Object! me  end 

exceptions   taken   to  the  z&aBter^s  report  mght  be  presented 

t9T  roTlev.     Had   the   eause  so  proceeded,   we  ahould  not  now 

be  called  upon   to  exanino  the  Tolualnous  record  before  us 

•ad   thereby  assume  a  burden   that  should  hare  been  iwpnn&d 


•<• 


m*tiBUiiuiq/no  •gakrlorai  aolisouv  x^tiK (xiiu t; X«7(t  •!<#  m  dip^  sal 

o^  X'^nao»9»fi  ai   f>A  •one'iiirQ  i{90«  XJ-<!M  ixwd   ,e->ai^aiil   isTil 

A«/»^a   uii    ^dlurr  •  laitor.:'k  XX«w  •-i4»  ^if^^iJ 

sMACfJ  '.i^niviiiO   £  '  no «*£(' &a»ll  III 

-a»a   ;f«i:c:  .Huoioauiii  »x«* 

ffoi/u    v.XX*t-o  j«[a  0*^0  orf   '\ftsjmi-  miit  oj    saoj  .■  o«aii)   .vjxv 
a»*i>  'C4[p  •/!  ii»ii?f  tc    , --  =  -     -  -^- rt^  ^©.ttiia   ««  ttx-jii^mi 

itR-zl't  Mi  ol  ■Xft^w^n  ttftf  9t  Litt%%»Ti'iAX  xl'aniixq  bum  i»^s*a 

3'X9'l»tf  kfimoo%^,  #00.  fiXb.  vX^m^lva  ;^ij»etl  »£Lir     .i'j^/^   i. m  v«X 

fU   {BoXtatui  x'xa^XAXXatf  «  lo  w»r(^  1%^   no  ■  txtit 

n»7l  ^utf  ,7ai<o»oii  ^a  awiX  XXa  d4  i>«#*X»iL  h%u9Si  xi»mit§»t 

toiCT*ai>itq  «cr  4^iji  #%»qa%  w'-xai.  «aUU   ainzj^auxa 

atf  awlatf^Tooav  ^^onlMutLvr  mu  ajLUiAxa  o^  m<:v  to   xt\9  td 
baaoijffi   lAarf  ormd  bluvtlt  :>biiid  tt  ^tavMe  xi^T^r.:    bmm 


ttpn  the  Mftster, 

\ 
In  Peiyliaan  t.  Pinice,    X7!i  111.   App.   ?,84,    th® 

court  in  passing  upon  a  lik«  altue.tlcn.   held,   p,   385; 

I  ''It  ^dt;r   to   .r^iiC'srtaiJi  wiiether  this  deertte 

is  right,    w«  iHU5t  atfite  pr->ctic«.lly  a  honk  aenomit 
l:ctii?e6n   tJtxe  t^wn^sr  aati  %li.9  build&r,   and  pass  upon 
0  mass   of  details  ^nd   iterr'H.      In   our  opinion, 
thir.   cietyil   fcoxk  tiioultl  not  hare  been  performed 
by  th«   ohanco'llor,    and   'i  reviwvw  of   the  reass  of 
STl'leac«   therelojre  csunoi  be  o&st  upon   this  court 
In  this  way.     The   « our t   ahould  hhv«  a'int   t.b.'j   cjsa 
tc  a  Oi-istisr,    .\iiu  air  motions   to  take  and  report 
the  i?Tldence,    ;-\nl  trt   staf.'?   -wd  report  :m  enoount 
Issuirtivn    1113  pc^rtiea  a^id  tnen  upon  objection  and 
except! ->n,   particular -iterea  would  \'e   n-ym  to 
invetitigation,   aM%d  we  would  not  be  required  to 
\   examine  the  face  of   thevwhole  aecoijnt.* 

\; 

To  the  same  effect  are;     Pat  ten,.  T.  Patten,   7ft  Til.   44*5; 
French  v.  £ihT3S,   105  111.   533;   P)^  ^'  lii«  .P?itriok«B 
•    Catholic  Church,    97   111.  19,     For  ien   this  fcc  done  by  tstip- 
'  ulation   cf  the  ;p9.r ties  or    nther-wiae.     Kose  v.  jcC^lji,    75  111, 
190  and  croes   there  cited. 

I    The  testimony  t&kert   /j^nd   the   exhibits  r9cclv«id  in 
evidence  eoTer  tqjtmrde  of  10,Cjno  typf^ritten  pages  in  the 
r€0-5rd.      It.   e.ppe&rg:  therefrom  that   th^^re  WifiJu  «».  aaxltitud* 
of  transactions  of  a  fiduciary  nature  hetw«*en   the  coapl/ilnant 
sad  her  deceased  brother,    ext<%n'1ifvg  of^iT  t^  pjriofl  txpwards   of 
35  years ,   during  which  she  intrusted  him  i^ith  practically 
h«r  ontirs  a-^rriin^^s,    aavln.^e  Rr4  Inoorja,    af5?i:re^tinf; 
approximately  ^)JJO,0OC;    th=st  no   a^^ttlenjent  thereof  was  ever 
had;    thstt   the  dctceased  invented  complainant 'b  rr.oney  from  tine 
to  time,   retaining  poaaeaaion   of   the  securities  so  purc^jissd ; 
that  the  securitiea  and   oth«?r  pereonfil  ef^'ects   of  both  -i'sre 
kept  in  a  safety  deposit  box  rsmted  by   thero  jointly,    to  oririich 
each  had  access;    that  when  eoiE^lainant*s  brother  died,    there 
were  in  their  joint  possession  securities  and  essets  of  aa 


-<ii^«  ■  ■       ■  •    ,  .  'Si 
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•gfireg»te  ralufi  a'yproxinia.ting  ^6,00("j    thnt  many  of  these 
■  ccuritiea  bore  no  «vldancd  froza  wiiich  their  ownerahlp  oould 
ba  determined,      ^h*?  avideiioo  iurtJtier  shoiw«rihat  ri:ttrizi|(  the 
s««B«  pariol  of  time   th^;  dtscejiaed  had  aeciuatulated  a  euia  of 
about  480,000,    the  grefctwr  part  of  wi^lch  he  ioet  through 
■peoul<itii-n« 

Tor  the  ptx^ose  of  fcstabli»hing   the  relati  cnship 
existing  between  the   iiomplaimuat  gad  her  brother,  and   in 
support  of  her  alfsim  tai  certain  of   tiia  securities  in  question, 
compXftirmnt  in  traduced   ih   evidence  Igttera  alleged  to  hare 
been  written   to  h^r  by   thi^  aacoaaed  during  hie  lif  itiD*  . 
Oefemdnjit  qnestimed  the  a^thantioity  of  a  nuwbnr  of  theae 
ItittfTB,    and  TR.any  pagn^  of  tho  rucord   m'q   taken  up  with  the 
t«8ti««ny  of  handwritini.'  expe^rts  with  r«:speot  thereto.      In  our 
opinion,   he^evor,   there  is  empie  oth^r  eTidenc<?  in  the  record, 
cfflasieting  of  lettare   tnd   the  tffiatlmony  of  -ji  gr^at  jaany  Tit- 
Heeses,   which,    if   trae,    clearly  edtabliahed   complainant' a 
Vight  to  an   accounting.       On   tliita  state  of  the   record,    the 
eonolitaion     is  irraeis tibia   thac  the  co'jrt  erred  in   iismisaing 
•owplainfuit* 9  bill  for  want  of  equity. 

In  this  vietf  of    the   caite,    it  becoraea  n©e«saary  to 
IPeverse   the   decree  and  r<:»3aiid    clie   oauae,  with  directifms   to 
re-refer  the  uwaae   to  a  KiJii^ter   to  take  pnd  report   the  tentimony, 
and  to  take  and  etate  an  accovint.      %e   costs  of  this   nppeal 
»rc   to  be   tsx»<i,    ^ne-haif   to  tii«  v-somplainant  end  one-half  to 
tlie  def'sodr'nt.  \ 

If,    in  the   intcreat   of   ocnnoB^r  it   ip  desired   to  vitli- 
dratf  the   record   filed  in   thie   jourt    to  uie\thc  ©Tidence   therein 
contained  in  the  hearing  t<y  be  had  before  the  master,    the 
parties  may  do  so* 

The  decree  of  the   Clrouit   oourt  will  be  r-jTersed   and 

tlie   cziuse  reaanded  with  directions.  ^^  ,„^„„  ^T^..nm-rrmi 

REVERSED  Airo   REMAND]ilD  WITH  DIKECTIOIB 
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ZULU  ILAVUfACTUApra   CGUPAV?, 
a  oorporatlon, 

,  impellent,      )f  AFFKAL  FROM 


TS. 


MAX  a*  J.  ROFFKAHH  and  PAl}L 
J.   HUXKASfN, 


StlPBRIOa  COURT, 
COOK  COIJUTT, 

02  I.A.  292 


STATBMH^  OP  FACTS. ^  In   this  proceeding,    atppellaait 

/ 
filed  a  IJlXl  in   e)|uit7/sfteking   to  restrain  appellees  from 

enforcing  the  paya^f  ef   a  Judgnsent  in  favor  of  Max  Q«  J. 

Heffmannfor  1382.8^1  vhioh  sua  the  latter   claimed  to  Ise 

due  him  from  app^^lant  for  mauufaeturing  eerta^ln  parts  of 

match  Tending  aadhineia.  |  The  judgment  was  afterwards   affirmed 

¥y  this   court  up<m  writ  of  error,    (Heffmamtv.  Zulu  lifr«  Co., 

185  111.  App.  185).    :ftp:^«ilaiLt  in  said  bill,    offered  to 

pay  the  judgment,   u   on   the  dalirery  of  the  machines,   hut 

alleged  that  Hoffmann  had  transferred  same  to  the  Aamax 

Co.,   a  corporatimi  organised  by  him  and  later  adjudged 

bankrupt;    that  the  receiTor  appointed   in   such  banlcpuptoy 

proceedings  had  possession  of  the  machines  and  that  Hoffmann 

had  assigned  the  judgment   to  Paul  J.  Uuxmann,   his  attorney. 

The  receiTer  was  not  m»de   a  party,     separate  answors  were 

filed  by  Hoffmann  and  Huxmann  vherein  the  material  allegations 

of  the  bill  were  denied.     Hoffmann  in  his  answer  admitted 

that  he  had   the  msohines,    that   appellanl  was   entitled  to 

possession  of  same,   but  refused  to  accept  them,    and  denied 

that  he  had  transferred  them  to  said   coi-poratien,    or  that 

its  recftivor  had  th«8m  in  his  poseession.     A  temporary  in-  .  - 

junetion   Issued,    enjoining  Hoffsiann  and  Huxmann,    appollooO| 


\ 
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from  enforcing  payment  of  the  judgiMnt,  until  th«  further 
9rdov  of  the  court.     Suheoqu^atly  apyollafct  filed  thr«« 
Bttoeesaire  aaendments   to  Sfiid  bill,    deanirrora  to  all  of 
which  were  aui^tainod,    und  the  c>^ee  referred  to  a  oaster. 
The   eridenee  taken  before  th^  naeter  and  hia  findings  con- 
tOB^lated  an  amendment  to  said  bill  to  the  effect  that 
•lementa  of  fraud  and  perjury  (mtered  into  the  procuring 
of  aaid  judgment.     The  court  overruled  excepti'ma  filed  by 
appellant  to  the  master's  report,    and  entered  a  decree  dia- 
miaaing  said  bill  for  want  of  equity.     Thereafter  appeiyaat 


c 


was  not  permitted  by   th«t   court   to  amend  aaid  bill  as   een- 
ten^lated  before  the  ma.ster,   but  modified   aaid  decree  ao  as 
to  continue  in  force  the  teaporary  injunction  until  th&  final 
determination  of   the  cause  in   this   court,  /  Thijs  'itppeal   is 
'broxight  to  reviW..the   eorrectrresa.^o^»aid  dfeore^e, 

HE.  3V3'siGn  umomn  DSLr'acBD  ihs  opinion  of  this  coaRT. 

\ 

Appellani^a  bill  was  filed  unon  the   theory  that 
Hoffmann,    who  reeoveVed  a  judgment   in  the  Uunioipal  Court 

for  work  done  on  appeXlant'a  machineai  had  sold  the  machines 

\ 

and  wma  therefore  unabi^  to  deliver  them  to  appellant* 

During  the  process  of  the  hoaxing  before  the 
maaier,    iqppellant*s    counsei  evidently  abandoned  such  theory 
and  claimed  to  hare  in  his  p\sae8&ion  newly  diseovered 
evidence  to  the  effect   that  thsc  Judgment  in  the  Municipal 
Court  had  been  procured  throngh>©erjured  teatimony  and  it 
is  solely  upon  the  latter  ground  that  appellant  relies  ux^on 

a  reversal  here.     The  evidence  th«]^.*fter  given  before   the 

V 

master  end  hia  findingi3  were  in   c on t Affiliation  of  an  amendment 
containing  auoh  allegations.      The   courX^  refused  to  permit 
Buch  amendment  to   the  bill   und  did  not  abuse  ite  discretion 
in  80  doing.     But  if  such  amendment  had  been  allowed,    the 


•#nil#  i-i.-iii  v-i-^-T  —IT*  ^l^antSTwvawii     .J  jjjoa  «rft  Ic  Y^tno 
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4jm!#  ^w.»«Ur  ocl;^  Acojtf  I)«XA1  iil?:  *#jiit£X«c/^ 

MaljddjiM  axf#  hi»m  tusH.   ,t»nltisrm  9*0! 

Xtot^tfS  liaum  b9aohtuk4M  \X.r 
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cTldence  would  not  sustain  the  charge  of  p«rjury  as  It 
do«B  not  appear  from  any  conipetent   eridenee   (a)   ^at  was 
really  tried   in   the  Municipal  Court,    and   (1»)    that   the 
Battera  testified  to,   and  alleged  to  1»e  faleie,   were 
necessarily  untrue. 

We  are  of  opinion  that  the  nourt  did  not  err  in 
orerruling  the    sxcoptionB  t©  the  Bastor's  report,    and  that 
appellant  was  not  prejudiced  by  the  refusal  of  the  court 
to  permit  the  amendment  offered.     The  deoree  of  the  Superior 
Court  is    therefore  Jiffirmed. 


$k  %m  X^ut*i*<I  '^r*   »s'j<\<^9  mdi   rrlJ^/^t-e   ^«n  Moon  »9t»liirt> 
Bmw  *JJi*r   (a)  •onsMvft  tiffqu  -cil  -fti^ --^n   Jon  crso-t 
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WWIOIPAL  rnifRT 

C»   OHIO AGO, 


O*  ,'- 


!«♦   JUr^TICS   «CCJf>ORTy  DEl.lV?m.»?D  TH??  OPJ^IW   OF  ThS  cBcTftT, 

Stiit  w»w  eosranencod  "by  e.j-pellee,    (horeinaf  tor 
r«f<»rr«d  to  »«  the  "•Trtaoit  Co,*),    to  reeorer  ris  &  bonp.  fide 
heldsr,   upon  two  certain  promiBisory  notce  for  .*40C  find  j«6©0, 
r«8p5ctiyely,  pujrportlng  to  here  been  executed  l»y  appellrsnt, 
(Ja«r«inaf  ter  itnotsn  b»  defcmdent),    endorBCd  ty  her  in  blank, 
•nd  lilcewlae  endorsed  by  the  Hobineon  Bprings  Co.,    •'per 
H.  K.   Thomas,    Treas.".     Defendant,    in  h*^  Rffidarit   of  merits, 
alleged,    in  anbsstance,    that  eaid  notes  were  piven  by  her 
without  cone  ids?  rati  on,    of  which  fsot  plaintiff  had  knowledge; 
that  H*  H.   Thomas,    to  whom  dfifendant  delivered  eaid  notes, 
assigned  same  to  pladlntiff  in  violation  of  an  agreement  xsade 
by  hiis  with  defendant,     i^efendant,   by  an  additional  affidavit 
Wf  neritft,   denied  the  exeoution  of  said  notes,   and  averred 
that  the  same  were  not  her  obligation.     At  the  elose  of  all 
the  evidence   the  court  directed  a  v«!rdict  for  the  plaintiff, 
aad  entered  jud^ent  thereon  for  $1037.94.     This  appeal  is 
prosecuted  to  review  the   correotness  of   that  jud^Rimit. 

It  apaears  frosi  the  evidence  that   the   Trust  Co. 
purcheised  frma  the   Colonial  Trust  and  Savings  Bank  a  largs 
nujBber  of  notes,    including  two  notes   signed  by  defendant  for 
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^.J'^'i. 
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trnximru  bam   ,t9toa.  bla*  "ko^tmitktoaxm  uM  k»iemk   ^Mtlt^m  !• 

XXo  lo  e«oXo  •tiLt  iA      .AQiJ-fjgxXao  'xvil  tfon  •«•«■«»•  trLt  #«fl/ 

.m^nijiXq  «ilt  lot  roittc^v  ji  b(i#<»ft«li<  tSt  •oodbXya  *if# 

•X   Xfi»4r4«  ai<ft      .>«.V<£Oli  tt«^  icQOT,»>iv<   tfnvjasli/t  b*wJB#  feMi 

.JnMqiiibttt  ^A((^   ^9  A«««^r>otrt(»o,  aii^  iniXiro%  p4    b»tj»iaM'xt 

*oD  ^amcT  aif^  iacU  »oa»ti;r»  aiO  man'i  anjuiorfiva  ^J 

•li«X  «  XtUfti  m:^akrm^  tn»  iBtrtJ  XjtXnoXnq  (M^  4»rt'l  btnaAt^f^itf^ 
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|800  and  $600,   rdspectirely;    that  H.  H.  Thomas,   Treasiiror 
of  the  Robinson  Springs   Co.,   brought  tho  notes   in  suit  to 
the  Trust  Co.   and  took  up  the   two  prior  notes   of  defendant 
by  paying  |200  on  each  of  said  notes,   and  depositing  v:ith 
the  Trust  Co,   the  notes   in   queBtion.      The  Trust  Co. 'a 
evidence  tended  to  show  that  said  notes  v/ere  executed  and 
endorsed  by  defendant;    that   it  had  no  loiowledge  of  any 
defense   that   defendant   claimed  to  have  as   to  said  notes; 
and  that   it  was  a  holder   in   due    course,      defendant   testified 
that   she  did  not  know  whether  or  not  she   signed  84id  notes, 
but  if  she  did,    the  words   "after  maturity"  appearing  on  tha 
faoa  of  the  ^400  note  at  the  timo  of   the  triaX,   did  not 
appear  thereon  irtien  she  signed  it.     Defendant's  real   con- 
taation  Is,    that  (a)   the  notes  were  given  without  consid- 
eration,   (b)    that  they  were  negotiated  in  breach  of  faith 
by  H.  H.   ThoBas  and  without  authority,    (c)   that  the  Trust 
Co.  had  knowledge  of    these  facts   end.  was  not  therefore  a 
holder  in  due   course.     There  is  no  evidence  to  show  any 
fraud  in   the  execution  of  tho  notos. 

Both  notes  were  signed  by  defendant,  payable  to 
her  order,  aotd  by  her  endorsed  in  blank;  likewise  on  each 
note  appears  a  second  endorsement  of  the  Robinson  i^prings 
Co. 

I!h9  pleadings  tendered  no  issue  as  to  the 
assignments  of   the   instruments,    for  the   affidavit  of  merits 
did  not  deny  the   execution  of  any  of  them,    as   is  required  by 
section  63   of  the  Practice  Act  before  a  party  can  question 
an  assignment.     The  affidavits  went  merely  to  denial   of 
defendant's  execution  of  the  notes,    to   their  want  of  consid- 
•ration  and  to  fraud.     There  was  no   evidence  offered  or 
received  that  tended  to  support  any  one  of   these  defenses. 

Xt  is  urged  that  defendant* s   testimony  to  tho 
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effect  that  the  words   "after  maturity*  folloving  th«  Interest 
clause,   were  net  on  the  note  when  she  signed  it,    tended  to 
support  such  affidarit.      Without   then  she  would  he- liable  fer 
interest  from  the  date  of  the  note  instead  of  from  its 
BUiturity.     Sren  though  there  was  such  an  alteration   the  effect 
of  it  was  to  reduce  the  period  of  time  for  interest.     In  our 
opinion  it  did  not  yitiate   the  note,    and  did  not  affect  her 
legal  obligation   to  pay  the  note  and   interest  for   the  lesser 
time.      It  constituted  no  defense  and  was  properly  disregarded. 

It  is   arged  that   the  words   "sixty  dftys"    on   one 
of  the  notes  appear  to  be  an  alteration.      There  was  no 
evidence  that    the  note   in   that  respect  was  not   in   the  sase 
condition  when  signed.      If   it  was  an  alteration  after 
execution   it  devolved   on   defendant  to  prove   it. 

Defendant   offered  to  prove  "by  secondary  evldenoe 
the   contents  of  a  resolution   of  the  Robinson  opringa   Go, 
which  resolution,    in  due   course  of  business,    was  delivered 
by  the  Celraii&l  Trust  and  Savings  Bank  to  the  Trust  Co. 
with  defendant's   original  notes.     Such  resolution, 
it  was  alleged  among  othsr  things,    authorised  -Uie 
Hobinson    Springs  Co.    to  discount  notes,    and  its  presidait, 
then  Richard  L.  Bradley,    and  its  secretary,    H.    i.   iSiomas, 
to  endorse  same,      [^"ven   if  such  resolution  beeaaie  inaterial, 
which  we  d©  not  hold,    it   contained  no  notice   to  the  Trust 
Co.   of  any  infirmity  or  defect  in  the  title  of  the  person 
or  eoBpany  negotiating  said  notes.  The   court  also 

properly  excluded  evidence   offered  by  defendant  as  to 
her  negotiations  with  H.   H.   Thomas,    or  the  Hobinson 
Springs  Co.,      at   the   time  she   delivered  said  notes,    as 
there  was  no   evidence  of  any  knowledge  on  the  part  of  the 
Trust  Co.   of   such  negotiations  at  the   time   it  received  either 
the  original  notes  or  the  renewal  notes  sued  upon.     Evidence, 
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If  ridmittsd,    that  said  noteis  were  put  to  a  uue  not  contem>Xated 
by  th«  original  partita,  would  not  defeat  title  to  same  in 
the  hands  of  a  bona  f  id<g  hol<l«%r, 

Defandimt  alao  contenda   that   the   court  comiitted 
roYerBlble  error  in  pcnnittlng  one  of  the  Trust  co.'e 
witnecees  to  coiqiare  her  signature  <m  ot^rtain  pleas  filed  in 
thia  Ofise  with  the  i3i(pi attires  purporting  to  be  here  on  the 
notes  in  question,     /ji  the  prc8«it  statute  permitting  proof 
of  handwriting  by  o<Mq»«risea  with  writings  properly  in  the 
files  OB  records  of  a  ease,  was  not  thsn  in  force  and  effect, 
the  adnisslon  of  sudi  eridenee  was  error.     As  defendwtt  did 
not,  however,   deny  her  signatures  to  oaid  notes  cueh  error 
cannot  be  said  to  be  prejudicial. 

This  oaBs  wa»  placed  originally  on  the  ahort  onuse 
calendar  of  the  Municipal  Court,   over  the  objection  of 
defendfint.      TrasBiedlately  preceding  the  trial,    d  fandant»8 
enunnel  mov«)d  to  strike  laald  cause  from  the  short  cause 
calendar.     The  trial  judge  replied  tha^.  he  ^ixb  not  hearing 
short  cause  cases,   and  overruled  dofiminnt*s  notion.     i\fter 
the  case  had  been  on  hearing  for  ab<«it  two  hvi^rfl,    defcndtrnt's 
counsel  itteved  that  the  ease  be  discontinued  as  the  sane  had 
oocupied  aore  than  one  and  one  half  hours,    (the  tine  allowed 
by  the  rule  of  the  Uunieipal  Court),  which  motion  wnc  also 
OTerruled.     It  does  not  appear  that  defendant  was  prejudiced 
by  such  ruling,  nor  that  the  court  eoaaaitted  any  abuse  of 
disersil^ion  by  overruling  »aid  BOtions,   nor,    in  fact  that  tho 
case  was   then  on  th^  ehort  c.iuse  calendar. 

The  court  did  not  err  in  directing  a  verdict  in 
foTor  of  the  plaintiff,   and  the  record  being  otherwise  free 
fro»  any  prejudicial  error,   the  judgment  of  the  Municipal 
Court  will  therefore  be  affirmed. 
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Kt,  JTBSTIOS  KoOOORTY  DKLIYHHSD  TI!B  OPINION  0»  THE  COTJRT, 

thla  case  haring  "been   Bubal tt«d  to  the  court,   with* 
«ttt  Ik  Jury,    the   court  found  the  defendant  to  !»•  the  father 
of  the  hastaxd  child  of    ihs  rela-triXi    (;vhich  child  was  bom 
April  20,    1916),   and   entered  Judgment  on  auch  finding, 

Zt  is  urged  by  defendant  that   the  verdict  le 
agftinEit  th@  Kanlfeat  weight  of   the  evidence.     The  relatrlx 
testified  that  she  had  coition  with  doffmdnnt  on  only  one 
oecaalen,  wia:  Aug.  Ic,   1914,   although  she  and  defendant 
c(mtlnu«3d  to  neet  eaoh  other  Uiree  or  four  times  a  week, 
until  they  "'brelce  up*,  which  was  about  two  weeks  before 
the  following  Chrlstnafl,  idien  she  Informed  him  of  her 
l^regnansy.     The  def aidant,   at  th«  tliae  of   the  trial,   wae 
22  years   old,    and  vim   osqployed  as  a  oaohlnlBt  helper*     Ho 
denied  that  he  had,    at  any   time.    Illicit  relations  with 
relatrlx.      It  appears  from   the  evidence  that   ttiey  were  en- 
gaged to  be  married.     Defendant  teetifled  that  when  re- 
latrlx Informed  him  of  her  condition,    ahe  told  him  that 
while  at  South  Bend,    Ind.,   from  JUly  5   to  Aug.   3,    1913, 
that  ''she  wae  out  automobile  riding  with  a  eouple  of  fellows 
there  and  she  says  ahe  don*t   remember  lAiat  happened  during 
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that  tliM".     Relatrix  admitted  that  sh«  t«ll  defendant 
she  w  3  automobile  riding  in  liouth  Bend  during  the  tin* 
in   queBtion,   l9ut  denied  that  ahe  told  him  "something 
happened  to  her**  on  th^it  ocuaaien,   or  th  <t  she  had  been 
drinking. 

%h(m  we   oonaidor  that   the  relatrix  had  the 
burden   of   ^establishing  the  paternity  of   the   cdjild  %y  the 
greater  weight  of   the  evidenoe,    the  doubtful  character 
of  the  evidence  addueed  by  her  leads  to  the  conclusion 
that  the  ends  of  Justiee  retfuire  another  trial.     Matteson 
▼  .  The  Pe^le,  1^2  111.  ^p.  06,   70.     The  Judgment  is 
rsrersed  sad  the  oause  reauuided. 


mnut  tell  •!(«  it'ft*  to   ,mii«ao»tt  /ajC^  at  ^ibA  9t  b^irnqtrnd 

^ij^»»^#i[|[     ,ljJiii  ij/l^tcAc  9^JU}p8ic  frvi^et/t  ^  v^Mi  »i<^,  ^Aill 
Bi  ^KMssbi/t  *^  .^^  '^^A.   .1X1   SRI    ,»Xq|»o^  »<tt  .T 

,J!»«hnM»%  •■MM  exf^  bm  i^ftsxvTva 
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X.  H.  LBVIKSTSIH,  f 

Defendant  in  Brro^, 

i 


B.    J.   MLTOS,   doing  business    1 
as  DALXCH  FOUimRY  C(MPAinr.         f 

Plaintiff  in  BBrrer. 


BRBOR  TO 

WJHICIPAL  COURT 
COP  CHICAGO, 


/   202  I.A.  3  00 


liB.  PHESlDIHa  JUSTICE  0*CCMOR  delirered  the 
opinion  of  the  court* 

S«  R*  LeTlnsteiii  hrought  suit  against  D.  J. 
2}alton,  doing  business  as  the  Dalten  Foundry  CoBtpany  to 
reaoTor  $184*72  ooomiBsionB  alleged  to  he  due  the  plains* 
tiff,  growing  out  of  a  written  contract  entered  into  he- 
twtton  the  parties*  The  case  was  tried  before  the  court 
without  a  jury,  and  from  a  Judgment  mtored  in  favor  of 
the  plaintiff  for  the  aooimt  of  his  elaia,  defendant  pre«> 
soeutes  this  writ  of  orror* 

The  defendant  operated  a  foundry  ia  Indiana  and 
was  represented  by  the  plaintiff  as  his  agent  in  Chicago* 
On  December  14,  1918,  the  parties  entered  into  a  written 
contract  wh^^^reby  it  was  agreed  that  the  plaintiff »  for  a 
period  of  one  year  agreed  to  represent  the  defendant  as 
salesnan  in  Chicago  |Lnd  suburbs .  The  plaintiff  was  to 
reesive  as  eorapensation  fire  per  cent  of  the  net  amount 
of  the  sales*  The  evidence  shows  that  itemised  statttnents 
were  made  out  and  mailed  by  the  defendant  to  the  plaintiff 
showing  the  several  sales  for  the  months  of  May  to  December, 
1»oth  inolusive.  laoh  statement  was  acoompanied  by  a  voucher 
and  ehesk  for  the  eommissions,  December  6*  1913,  the  November 
statement,  check  and  voucher  were  sent  to  the  plaintiff*  In 
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-«Ti«I<C   •'!#  •!/£>  aef  oj-  I>«j*XX,c(  •ar«J:«aiinaBt/©  8V^h^rr^.  ^rv  ^  ■  ? 
-»(/   O-Jni   Mt'^Jas   tnuriHCtt  ««jr*iiw  «  to  iJr*  ;■,.  .         .   ,    .    . 

rs^t^lTv  «  •^i  lMn»ta»  •niSiaq  tii   ,tXOX   .^X  't»(.'K»t9<x  no 
ff^  ta«6R»l«i:i  '"•(f^  tOijaartf^n  Oa   iMfrr;^  'x«»x  *n9  lo  &oXt»« 


that  ■tBt«ttent  the  defendant  d«duot«d  »al«»  aaountlng  to 
♦3411.50  before  computing  the  coaimi»8lon»,  and  a  cheek  and 
Toucher  were  enclosed.  Upon  receipt  of  thea  they  were  re- 
turned to  the  defendant  and  objection  w&z   made  t«  the  de- 
ductions. The  defendant  again  returned  them  ,  olaiaiing 
that  the  deductions  were  properly  laade.  The  check  was 
then  retained  and  cashed  by  the  plaintiff.  Suit  was  brought 
Hsrember  10»  ltl4  to  reooTcr  oommisBions  on  account  of  the 
deductions. 

The  priaoipal  question  before  us  is  whether 
the  acceptance  of  the  checdc  by  the  plaintiff  amounted  to 
an  accord  and  satisfaction.  The  CYidence  tends  to  shew  that 
after  the  execution  of  the  contract,  no  commission  was  paid 
plaintiff  on  account  of  certain  sales  ande  where  there  was 
no  profit  to  the  defendant.  Plaintiff  testified  that  soaM 
deductions  were  mtde  in  accordance  with  a  yer^Ojagreesient 
betwaen  the  parties,  and  some  were  aade  without  any  such 
agreement;  that  it  was  Ttrbally  agreed  that  such  deduetiosuB 
adght  be  mad*  by  the  defendant  en  sample  orders  only.  The 
defendant  testified  that  the  verbal  agreement  was  that  de- 
ductions should  be  made  en  all  orders  where  there  wae  ba 
profit  to  hia,  and  was  not  confined  to  sample  orders.  The 
erldenee  further  shows  that  ea  July  3rd,  in  the  statement 
and  Toucher  made  up  by  the  defendant  and  sent  to  the  plain- 
tiff, together  with  a  cheek  in  payment  of  plaintiff's  com- 
aissions,  two  sales  were  deducted,  one  to  W.  D,  Allen  &  Co., 
amounting  to  $243.63,  and  one  to  the  UniTcrsal  Utilities 
Co.  for  $153.55,  and  no  commissions  were  paid  on  these 
sales.  Upon  rec(?ipt  of  this  statement  and  cheek,  plain- 
tiff wrote  the  defendant:   *I  note  that  you  are  consider- 
ing all  of  W.  S.  Allen  and  Universal  Utilities*  Work  as  ua- 


•  *  «ailm.'«ni  nXwi  bmfub^k  tnabmtmb  tU  iammSmin  tmdi 

bmm  Ji»«xia  c  bam  ,«fTct:^»in!»oo  txt^  aBil4r«|w>»  •xmlnif  W,ll^% 

•^  •^^^   ^•'^  *"  '-  -S  «o«»      .*««0l0fr«  ••xMT  \BAauny 

-^b  nU  •$  nham  m»  aoJtlo»^o  ham  $m1u»\»b  9tit  «#  A.irxw^ 

mat  to  inucnom  a«  mici««JtiiM»«»   i  vootof  d^  j^XtX  ,01  ^tifitTO 

0^  b»3uuassA  WlialDlq  miii  vjl  iter/fo  %fii  \«  •i>n«#«»»{>ji  vrf^ 

kl«q^  «Mr  Aaiir«i«Bra9  «b  ,#o«tjhnoo  «rU-  1«  iroJt^«eoK»  i»Mi  v'*^ 

nam  trvuii  «rtij(y  •hoit  waisn  aisitoo  !«  ^auoo»«  B«  ll^^aiAXV 

MK08  ^arft  ]b«itl#«»#  miaiAlu     .ln«Jten>«t>  »/(;   oi  ^itrtq  «« 

#MMi»^?)ML.j'*('^'^v  A  tttiw  •ecx0JbioQoi»  fii  •bAB  9%9W  9iioli»ub9b 

xfoua  icRa  ^uoiliiv  bAmk  »i»v  ri^ua  i>r*?    ,st*i#X»q  9xii  a«t«#»tf 

sffr     .^Xno  irv»irsc9  •Xqauui  s»  tumbB»\mb  »d^  yjd  9ham  9€  iilila 

-•J)  tttli   RAW  #ii»ia»»TaA  Imdl^nr  e>if#   .^A<(i   l>«m^«fti   inixJbn«l*b 

Aft  ajnT  «if»x£t  •tiMfw  SToibYO   XIa  n«  •!>«£;  Ka  •coltairJ^ 

•cff     .e^»i»Ya  •XqHi'*  Ai  l>«e/lnoo   tan  •««  &««  tAlif  o#  ^lleiq 

itmtn9tnJa  eAi  ni   «JbnS  x^iA  aro  iiii(;r  ■w«e(«  tail^xirl  voesiilr* 

■aIaX*!  •hi   o;r  ^nvc  briA  tnabtm\9b  mdt  x^  V  9bjua  tntiouor  tiRU 

•H3MO  I'lliitfriaXf  It  $amtxft^  ak  it»»H»  •  dttw  fiit'St%ttt   ^Wli 

A  0»X£A   .d   .W  oif  tRo   ,i>9^0tfb»J^  m%9w  aoXst   9«t   ««nol«al« 

••l^iXl^IJ  X««t»rXaU  •lii  *t  airo  baji   ,e{!.CI>24)  oS  ^^itauamA 

•aadi  no  blj»q  aYPv  ajtolaaXiv  3A.St^X4  i«>    . 

>    '    r      ,^aar[o  iina  #a«M#«ie  ai  ■    "^Xita 

-  . ':»iaxiuv   at*  net  i«iC*  aian  ""  >3Pri?>*tT  vft?   tjora  f^vli 

-nt;  ««  jLxo*   *ai9UlLitVl  iMM'tmnzs',   rns?  oaXXA  .tf   .V  la   iLn  lai 


.3- 

profit«bl0.  RAgarding  the  latter,  X  am  not  sure  but  in  t)i« 
oasft  of  the  fomer,  I  vas  under  the  impreesion  that  there 
«ae  a  profit  on  the  oups  and  Bt«oui«  Kindly  look  Into  this, 
and  if  X  ara  oorroot  kindly  credit  me  with  the  dlfferenoe. 
To  thie  letter,  defendant  repliedi:   "With  reference  to  Allen, 
will  oay  that  we  suffered  a  loss  on  their  work  owing  to  its 
baring  heen  neceeaary  to  pour  epeelal  iron  into  their  oast> 
ings  and  owing  to  the  searp.  As  a  proof  of  Ifhis  wish  to 
say  that  I  aa  stilrl  holding  their  orders  of  J*vme  II  on  my 
desk  for  6000  eaoh  of  the  0  tops  and  bottoas.  Xt   there 
was  any  profit  in  this  work,  weitld  I  hold  thlst*> 

Attaothed  to  the  eheok  aeeorapaaying  the  ISe^vmaber 
statement  was  the  following  Touoher: 

"fhe  oheok  hcs^reto  attached  is  for  paynmsnt  of  above 
account •  If  not  eorrsot  return  at  ones  stat- 
ing reason.  :^dorse!:nent  on  cheek  constitutes 
receipt  in  full  of  aboTe  account*  DSitach  check 
before  presenting  for  payment  and  keep  aboTS 
>randun  on  file** 


Vhen  this  Tou(di«r  and  statement  were  reeelTed,  i^minXttt 
immediately  returned  them  to  the  defendant,  elai,HiiBg  that 
the  deductions  should  not  hare  been  made,  refsrrii^  to  the 
written  contract  and  reqiuesting  a  remittance  f^r  the  full 
amount  of  ooBoalssions  without  any  deductions*  On  the  next 
day,  the  defendant  again  mailed  the  check,  Touchet  and  stat** 
ment  to  the  plaintiff,  claiming  that  the  deduct ioxM  Were 
proper,  and  calling  attention  tothe  unprofitable  work  and 
stating  that  no  commissions  were  to  be  paid  on  such  work, 
in  accordance  with  numerous  conTersations  between  the  parties. 
Six  days  afterwards,  the  plaintiff  cashed  the  cheek  and  wrote 
the  defendant  that  he  had  placed  the  amount  of  the  eheok  to 
the  defendant's  credit  "on  account*" 


^tL:  ...  .wJ  9'tu9  ton  iTjsi  I  ^xt^tii:  ...  «aiti[«l«JI  •%Um$t\wi 
•iniii  iatU  ffol«19itqiU  tit  rftmn  tar  X   ,t«nol  iM  )o  •«« 

tttlfli  oisl  iCooX  xlteU  .■>»#•  bJU  aflf*  oAt  no  tll«7fL  «  MV 
.•ofr»n«tlib  «<U  xi^Jbr  MM  flArto  xlteiM  #»«^t«t  aui  X  t|  )biu 

^  no  II  aiTvt.  *!;•  rtsl^io  il»Ai  Ti^lhlod  ijClla  wi  X  imU  ^o« 

r  •■-■v:5  jJo'iz't-    ■c^cir    ox    i.=?.'ioa*-3-' 


Plaintiff  contonde  that  there  was  no  Tao^  fid*  dia* 
pute  l9«tw«en  the  parties;  that  the  aooount  waa  liquidated,  and 
therefore  the  acceptanee  of  the  check  for  a  lees  anoiiat  than 
the  elaim  did  not  operate  as  a  eat i£>f action  of  the  entire 
claim.  The  law  ie  well  settled  in  this  state  that|  i^ere  the 
aioount  due  is  ascertained  and  net  in  dispute «  the  payment 
hy   the  debtor  and  the  acceptance  by  the  creditor  of  a  less 
sum  will  not  operate  as  a  satisfaction  of  the  deruand,  hut 
if  the  amount  is  unliquidated »  or  there  ic  a  ho^nfi  fi^e  die* 
pute  as  to  how  much  is  due,  the  payment  of  the  suaount  claimed 
by  the  debtor  to  be  due  in  full  settlement »  if  accepted  by 
the  creditor  is  a  satisfaction  of  the  claim.  And  if  a  check 
for  such  amount  ie  offered  in  payment  of  a  disputed  aooount » 
it  must  be  accepted  by  the  creditor  upon  the  terms  upon  which 
It  ie  offered,  or  it  must  be  rejected*  The  acceptance  of  the 
cheek  will  satisfy  the  di^aand,  although  the  creditor  protests 
at  the  time  that  it  is  net  all  that  is  due  him,  or  that  he 
dees  sot  accept  it  in  full  satisfaction  of  his  claim,  Syew 
T«  Oriesheimeg.  aao  111.  106;  Ostrander  t.  Scott.  160  111. 
339;  ^ssMa  SSS^  QSju  2a  iSSll^  Orendorff  QSj,,   215  111.  244. 
In  Oetarander  Tj,  Soott|^  f upra .  it  was  said  that  an  account 
was  unliquidated,  although  the  itsras  were  net  disputed,  wher« 
the  evidence  showed  there  was  a  controversy  erer  a  set-off, 
and  the  balanos  due  Tvas  fairly  in  dispute.  From  the  fore* 
going,  we  are  clearly  ^  the  opinion  that  the  amount  due  the 
plaintiff  was  fairly  in  dispute  and  not  liquidated  when  the 
HoTomber  oheok,  etatement  and  voucher  were  reoelTod  by  the 
plaintiff.  The  voucher  epeeiflcdly  stated  that  the  cheek  was 
tendered  in  payment  in  full  of  the  items  mentioned,  and  the 
acceptance  of  the  cheek  by  the  plaintiff  amounted  to  an 
acceptance  of  the  condition. 


I  ,lM#«iiv|ilX  tun  tmu99»*  '>rtt  ns^v^W  o4^vq 

uuLt  ttuiomm  •••X  «  ~o\  >tb-  iioltv-^cAifi 

fl  9ifft{m   .tmtii  »i  fji   tii^^  Ki  k»Ut»u   Lift 

■  T^nxfiti  9tU   t^iu^mih  r<Jt  t^a  bam  inmiafz'^iOA  n£  »vti  /iu.'oit« 

rmnl  fi  la  fiib^iio   tit  x4  •on«i<l»ft9«  •dl   htim  tolcfsb  »;(^   tctf 

^ircf  ^lm»c»h  Mli  !•  noJLioalaijAA  «  ■«  •t»t«qo  ^oa  Xliv  auvi 

•al&  g/bj*^  ajwqtf  A  ai   a\mti.t  io   ^fta^tfliJLupiliU/  al  ImtMUi  --■  *   "^^ 

laUaXo  ^m/oaui  ati^  la  ta^an^  »ai   «•»&  aX  ifaMS  vtttf  oi^  a. 

ftf  1^/QaooA  li  ^iasHaX^.taa  xxa/I  nX  ai/i^  otf  ai  loidab  t>..-  ^^ 
loaifo  «  IX  boA  .aXAio  n>tiS  la  jioX^sjalalJja  a  al  to^Xb^aa  •Ai 
,^m/ooaji  JMicrgaXb  a  1«  im^ae^fMi  til  ift^l'io  aX  itaiossM  lit^at  %9^% 
)XitK  B^qft  9mx»i  9tli  aoqu  -xa/XV^rr  "tfi  \<i  i>e}<ra&»ji  ad*  #aj«n  11 
U  la  aoofti-^nort  «;'T     .ft?  :^oat  -/a  ^^  io  .baiallc  «i  iX 

axi  i«xii  to  ,atlx{  avfc  aX  rarfj  XS.  imiii  tU*  "•di  in 

w»«(ft     •sX^Xa  aXd  la  noXla^tlaXlda  llu^t  nX  ^X  iQ^oaa  #oa  a*«b 

ix  991  .Hj^a  ^  •x»^pf»n|fff  :dox  .fix  ass  .i^p^^j^x-a  jX 

nuonoM  a«  #«(*  &l«c  aanr  #1  «igmi£|  f  ^■^y»?  jJ.  i,f>btuni90  al 
(ariv  «b«lirQaXJb  ioa  bi^w  nmik  tMi  OyiuaMts^  ,b»iiiitXvpiLau  nitw 
,llt*^aa  »  vera  xfffyittieo  »  %mw  atorfi   6««a(fi  aambX^ 

~    :ol  *At  roif     .^ijvqaXb  nX  i^XiX*!  nruK  •ab  m^iij&S.^  *t*j  bum 

V  J  -nub  isuTtM  arf^  smii  Mlmiqo  •di  1#  tX<CA«If>   -iXA  aw  ,iflXas 

aiU  aaitv  ba#diiXtfpXX  tae  bnn  a#x;qaX^  al  x-^'^Xal  ajw  tlXlalaXf 

ad#  xitf  barXanat  aict*'v  YoffhaOT  bam  sm^u^JmJn  .ifoMia  tm^atoTaH 

nr  :(aaif9  aiU  *a/0  b»^«la  xAaXlXorgm  tn/  .^Mialmlq 

nd$  baa  ,b«tiroxi0«a  aaatl  •dt  la  XXi/t  itX  r:?  bmfbmt 

ttM  «}  balRtfoJM  ntlalAl^  •di  xH   '      '  jf«t4i»0O« 

•  ■aWlonoi:   •t».'^    i      •'r.iT.^qcar  a* 


Th«  plaintiff  furthsr  eontenda  that  there  va» 
no  proTision  in  the  vritten  contract  that  ooomisaions  ahould 
net  19«  allow«d  for  unprofitabl*  sales,  and  the  contract 
wvXA   net  19«  raritd  hy  corraspondenee  or  oonTersatiens 
batwaan  the  parties.  Ho  objection  was  made  vhen  eridenee 
vas  offered  tending  to  shoT?  that  the  written  oontraot  had 
sul3is«(tuently  been  laodified  by  rerbal  agreements.   In  fact 
the  plaintiff  himself  was  the  first  to  testify  to  suoh 
Terbal  modifications.  The  record  fails  to  show  that  ai^ 
objection  of  this  nature  was  oade  on  the  trial,  and  it  is 
elementary  that  it  eannot  be  urged  in  this  court  for  the 
first  time.  Turtheraore  the  STidenoe  was  competent  and 
properly  r«aeiTed.  fifnow  t.  Griesheimer .  supya. 

The  Judgment  of  the  Municipal  Court  of  Chicago 
is  reversed* 

jrODSMKBT  RSVEKSED. 
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yKSD  KHKLL, 


Plaintiff  in  Brrori 

'  BRROR  TO 


HIWICIPAL  OOURt 

/  \ 
AUGUST  MBrai,  /    )  OP  CMICAGO, 

J)*f •ndant  la  Hrwor. 
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101.  mEQtmm   JUSflOiS  O^aomiQa  delirered  th« 
opinion  of  th«  oeurt. 

Vred  Krell  brought  suit  in  the  Muaioipal  Court 
•f  ehloago  against  August  Moyer  to  reeovor  $50  rent  for 
the  month  of  Septestber,  The  defendant  in  his  affidavit 
•f  nerits  denied  that  he  was  indebted  to  the  plaintiff 
for  rent  but  admitted  that  he  eirtd  him  $I8»33  for  xtse  and 
SQCupation  of  the  prwoises  in  question  from  September  let 
to  September  Uth.  The  defendant  alee  filed  a  set-off 
elaiming  a  balance  of  #277.80  due  him  from  the  plaintiff 
upon  a  sale  by  him  to  the  plaintiff  of  sixty  shares  of 
stock  in  the  Silver  Leaf  Building  and  Loan  Aseociationf 
i^xich  sufii  he  alleged  plaintiff  premised  and  agreed  to  pay* 
The  plaintiff  filed  an  affidavit  of  merits  to  the  set-off. 
admitting  the  purchase  of  the  sixty  shares  of  steok|  but 
averring  that  on  June  30th,  he  paid  for  the  sam*  in  fxai 
and  that  there  vas  no  balanoe  due.  The  case  was  tried 
before  the  oourt  without  a  Jury,  i^o  found  the  issues 
against  the  plaintiff  on  his  olaim  for  rent,  but  allowed 
him  118.33  for  use  and  ooeupation.  nie  oourt  found  the 
issues  in  favor  of  the  defendant  on  his  daia  of  set*eff , 
and  entc>red  judgment  in  his  favor  for  #258.74.  To  reverse 
this  Judgment,  the  plaintiff  prosecutes  this  writ  of  error. 
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It  appears  from  the  evidence  that  the  defendant 
evned  a  piece  of  real  estate  which  was  eneumbered  by  a  mort» 
gags  of  #6000  to  the  Silver  Leaf  Building  and  Loan  Aesocia* 
iioa;  that  he  was  the  owner  of  sixty  shares  of  stock  of  the 
par  value  of  |I00  per  shars  in  said  association;  that  the 
defendemt  in  aecordanoe  with  his  agreement  with  the  assooia-* 
tion  paid  $60  per  month  oa  the  purchase  prioe  of  said  sharts 
•f  stoek  and  #S0  per  month  interest  on  the  loan  of  $6000; 
that  «n  June  15 »  1914 »  a  written  contract  was  executed  by 
irtiioh  the  plaintiff  agreed  to  purchase  and  the  defendant 
agreed  to  sell  the  property  encualbered  by  the  mortgage. 
By  the  tsraui  of  the  eentraet  plaintiff  paid  #100  4«rr>est 
money,  and  agread  to  pay  when  the  title  was  found  good 
14400  oaBh»  13500  was  to  be  seeured  by  a  trust  deed  oa 
ether  real  estate  ewaed  "by  the  plaintiff ,  and  the  title 
was  to  be  subject  to  a  mortgage  on  the  premises  for  $3000, 
Baking  a  total  of  #11000.   The  contract  was  prepared  by  one 
Terpe  a  real  estate  broker*  Afterwards  plaintiff  and  de<* 
fendant  met  at  forpe^s  offiee,  June  30th|  and  the  deal  was 
then  closed.   The  plaintiff  paid  the  defendant  at  that  time 
#7300  in  oash,  assumed  the  awrtgage  of  $6000  to  the  building 
and  lean  aseooiation,  and  received  a  warranty  deed  to  the 
premises;  also  an  assignment  ia  writing  of  defendant's 
pas8*book  and  the  sixty  shares  of  stoek  in  the  1»uilding  and 
lean  association.  The  pass-book  was  delivered  at  the  timOi 
Vut  the  certificate  evidencing  the  sixty  shares  of  stock 
was  ia  the  possession  ef  the  building  and  loan  association* 
The  pas8*book  showed  that  the  defendant  had  paid  on  account 
•f  the  stock  $2400,  leaving  a  halanoe  due  ef  $36(K)*  The 
parties  then  agreed  that  the  defendant  night  oontiaue  te 
oooupy  the  prexoises  at  a  rental  ef  $50  per  month  until  he 
eould  obtain  ether  property.  The  defendant  occupied  the 
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property  until  8«pt«Bber  11th  and  paid  the  rent  for  the 
■saths  of  July  and  A\;!gust,  lOxm   erldenoe  further  ehove  that 
•n  July  2t  1914,  the  plaintiff  and  the  defendant  called  on 
the  seeretary  ef  the  huildlng  and  lean  aseo elation,  and 
were  informed  by  him  that  there  vaa  #4,62  profit  on  eaoh 
share  of  etook  leiisgregating  I277.S0.   It  is  this  axim  that 
the  defendant  oltiima  in  his  aet'Off. 

Xharlng  the  negotiations,  the  quest  ion  of  thes* 
profits  frauB  diseuseed  by  the  parties,  and  at  the  time  the 
deal  was  oloeed,  Jxuie  30th,  defendant  olaimed  them.  The 
plaintiff  and  the  real  estate  broker,  Torpe,  both  testified 
that  plaintiff  stated  at  that  tiiae  he  would  not  pay  any  of 
these  profits  to  the  defendant.  The  seeretary  of  the  asso* 
oiatiott  testified  that  on  July  8nd,  the  defendant  assigned 
to  the  plaintiff  the  eertifleate  for  the  sixty  shares  of 
steok;  that  the  old  eertifioate  was  then  caneeled  and  a  new 
eertifleate  issued  to  the  plaintiff.   He  further  testified 
that  the  parties  eaSed  en  him  prior  to  June  30th  in  referenos 
to  the  amount  due  the  asse elation  and  as  to  the  value  ef  the 
stock,  and  he  told  them  he  oould  giro  them  the  ralue  on  the 
2nd  df  Jul^  whloh  he  did;  that  afterwards  in  the  month  of 
August  they  again  earns  to  see  hia,  and  the  defendant  stated 
that  the  plaintiff  "didn*t  want  to,  or  hadn't  paid  hin*  the 
•mount  ef  the  profits;  that  the  witness  thereupon  explained 
to  the  plaintiff  that  if  the  plaintiff  desired  to  pay  the 
lean  he  would  be  glTon  credit  for  the  amount  paid  on  the 
stock  plus  the  profits* 

There  is  not  a  word  of  testimony  in  the  record 
that  the  plaintiff  agreed  to  pay  the  defendant  the  amount 
of  these  profits  at  th«  time  the  deal  was  closed  or  at  any 
time;  on  the  contrary,  the  only  eridence  introduced  on  this 
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•ubjeot  Ib  that  th«  plaintiff  refused  t«  pay  th«8«  profits • 
Counsel  for  the  defendant,  howerer,  arsuee  that  the  pur« 
ehaae  price  ef  the  real  estate  mentioned  in  the  written  oon- 
tract  between  the  parties  was  $11000,  and  that  unless  plain- 
tiff  is  required  to  pay  the  amoimt  of  the  profits,  he  will 
•Main  the  property  for  less  than  the  contract  price.  From 
What  we  hare  already  said,  it  clearly  appears  that  the  writ- 
ten contract  was  materially  modified  when  the  deal  was  dosed* 
The  plaintiff  paid  the  defendant  #7390  eash  when  the  deal 
was  closed,  whereas  the  contract  proTided  that  he  should 
pay  only  #4400  cash;  he  assumed  a  mortgage  of  #6000  to  the 
building  and  lean  association  and  reoeired  an  aesigmaent 
ef  defendant's  pass-tbcolc  and  sixty  shares  of  stock  in  said 
association,  idiile  the  contract  prerided  that  the  deed 
should  be  made  subject  te  a  iuortgage  of  $3000  and  no  men* 
tion  was  made  in  the  contract  ef  the  shares  of  stock  or 
the  pass-book.  Vhen  the  plaintiff  executed  the  written 
asBignment  of  the  pass  book  and  the  stock  on  JUne  SOth,  nt 
mention  was  made  ef  the  profits  in  the  assignment,  and  the 
•aBW  Is  true  when  the  stock  certificate  was  assigned  on 
July  2nd,  and  as  the  only  testimony  touching  the  payment 
of  these  jporefits  is  that  the  plaintiff  refused  to  pay  them, 
•r  any  part  of  them,  there  is  no  evidence  te  sustain  the 
finding  and  Judgment  of  the  trial  court* 

The  Judgment  must  therefore  be  reyersed,  but  as 
a  Jury  was  waived  and  all  the  facts  are  before  m,  no  reason 
OKlsts  for  remanding  the  cause.   The  defendant  admitted  he 
•wed  the  plaintiff  I18.33  for  us*  and  occupation  of  the 
premises,  and  the  court  so  found* 
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nie  Judgment  of  the  Municipal  Court  of  Chicago  vill 
Ibo  rerorood  and  Judgment  entered  in  this  court  in  faror  of 
th«  plaintiff  for  #18.33. 
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lUT^mUATIOMiUL''  ASUCCIATIOK  /Of 
BRIDGS  &  STRUCtUHAL   IRON-^ORKBRS , 

V..X       202  I. A.  3  08 

][R.  PRESI23IHO  JUSTIG3?  0»COIIHOR  delirered  the 
opinion  of  the  court. 

Jessphine  Dugan,  plaintiff,  brovight  suit  in 
the  Muaioipal  Ooxirt  of  Chicago  against  the  International 
Aasociation  of  Bridge  A  Struotural  Iron  forkors,  defendant, 
to  reeoTor  $100.,  death  benefit  alleged  to  be  due  her  ae  itrldew 
and  sole  heir  at  law  of  Frank  J.  Dugan,  deceased.  The  oaso 
vao  tried  before  the  court  without  a  Jury,  &nd  a  jud^iaent 
oatorod  in  favor  of  the  plaintiff  for  the  amount  olaiaed. 

It  appears  that  frank  J.  Bugan  becamo  a  ttoaibor  of 
the  defendant  aoBociation  in  1897,  and  under  the  constitu- 
tion and  by-laws  of  the  asBooiation  it  was  obligated  upon 
his  death  in  good  standing,  to  pay  the  cum  of  $100  to  his 
widow.  The  first  contention  of  the  defendant  is  that  l^ank 
J.  Bugan  was  not  a  mttabor  in  good  standing  at  the  time  of 
his  death. 

The  OTidenoe  tends  to  show  that  ?rank  J.  Dugan 
was  a  menber  of  local  union  No.  1  of  the  defendant  associa- 
tion which  was  located  in  Chicago;  that  one  Richard  H.  Houli- 
han was  financial  secretary  of  said  local  union  Ho.  1;  that 
the  duties  of  the  local  financial  secretary  were  to  delirer 
membership  books  issued  by  the  association  as  eridence  of 
membership  to  now  members;  collect  assosismenta  and  dues  from 
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the  mmah^TW   anci  enter  such  payments  in  the  mcmberBhip  books; 
transait  such  dues  to  the  main  office  of  the  association 
at  Indianapolis;  on  the  death  of  a  memheri  obtain  the  aembezw 
ship  book  and  oertifieate  issued  to  suoh  deceased  member  and 
transmit  them  to  Indianapolis,  oolieet  from  the  defendant 
association  the  amount  of  the  death  benefits  and  delirer  the 
same  to  the  beneficiary,  Frank  J.  ])ugan  died  about  four 
•*eloek  P.  M*  p   September  1,  1913,  vhlch  was  Labor  Bay  and 
the  preoedinc  day,  August  31st  was  Sunday.  Dugan  paid  the 
monthly  dues  from  the  date  he  became  a  member  of  the  assooiaM 
tion  to  and   including  the  month  of  July,  1913,  the  payment 
of  the  July  diMS  being  made  en  Autgust  11,  1913.   This  was 
the  last  payment  made.  At  the  time  of  his  death,  he  had  net 
paid  hie  dues  and  assessments  for  the  months  of  August  and 
September,  1913.  The  by-laws  which  were  binding  on  Dugan 
and  the  defendant  provided,  among  other  things,  that  #100 
should  be  paid  on  the  death  of  each  meai>er  in  good  standing, 
on  presentation  of  proof  of  death;  that  upon  the  death  of 
a  moBber  his  membership  book  was  to  be  deIiTer<3d  up;  that  It 
should  show  that  the  dues  for  the  ensrent  or  preceding  month 
were  paid;  that  to  be  entitled  to  the  benefit  of  $100  the 
member  at  the  time  of  his  death  "must  not  be  mere  than  thirty 
4ays  in  arrears;*  thMt   "all  monthly  dues  are  payable  in  ad« 
Tanoe."  The  plaintiff  was  the  widow  of  Frank  J.  Sugan,  de* 
seaseA,  and  the  death  benefit  was  payable  to  her.   The  m«aber-« 
ship  book  was  dellrered  to  secretary  Houlihan  as  provided 
for  by  the  by-laws. 

Houlihan  testified  that  it  was  customary  for 
members  to  pay  their  dues  and  assessments  at  all  times  during 
the  month,  and  that  the  office  of  the  local  union  in  Chicago 
was  not  open  for  the  payment  of  dues  nor  for  any  ether  purpose 
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ri  iadS    i<uj  )^*T»Tll9*h  »tf  Qj    ««nr  ifootf  <Tlffife«»<fH«M  tJUf  T^tfflMM  jb 

'njtn  jytXJNioatq  t*  ta*nusr»  mtitf  io^  atfflli  «|{J'  ijul#  iraHo  IsXuorft 

-<1[;  0311  tt  tiym»9€  9/17  o^  bsXilht:)  ')/  9i   tmUr   {Mb^  •!»« 

rtiiU  RoAi  9%^  otf  t9n  ^aiiB**  fU«it  rsi;}^  v^i  i«  twcTaea 

•«J)it  fri;   9Xtf«xi><  *''^^  ftf;^^  \SAits.(iv.  tl»'  i^ru^rx*  nJt  •yytb 

^•bXTcnq  •»  itediXiroH  t^jU'eta**   o^   bwttrXAlli  Mar  jHood  qJtifa 

.«waX-v  '<  'iol 

;.A4.4>  »MiXi  XXa  i4i  aJ^r-iaiaa^saji  bRct  i»oi/C>  tkvff  x*^  ^^  rrfttfifsuB 

mtifti     -/MiT   a     vf»r,    •ta'V    -norf     i<<«t;ij    ^O    .f'f»«i:rv«<T    ^AS    tc't     IT"  ■  ■ 


< 
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en  S«#t«mb«r  1,  1913. 

i    Vroa  this  it  olearXy  app«ars  th&t  the  proTision  of 

ttt«  l9]r«*lftirft  requiring  members  to  pay  dues  and  aaaeeement 

Monthly  in  adTanoe  vas  waived  by  aoeepting  them  at  any  time 

during  the  sunth.  The  rulee  and  by- laws  ef  a  benefit  society 

/  I  ohould  be  liberally  conetruod,  and  in  case  of  an  attempt  by 

a  society  to  declare  a  forfeiture  vlll  b«  most  strictly  oon^ 
t 

strued  against  it.  poyerdale  jb*   jRoyal  j^rcai^iMi.  193  111.  91. 

In  this  state  It  is  well  settled  in  a  long  line  ef  deolsiono 

that  a  failure  en  the  part  ef  a  moaber  to  comply  with  the 

liroTlsiens  ef  a  by-lav  requiring  prompt  payment  ef  assessments 

uy  be  valved,  so  that  the  failure  of  a  member  to  strictly 

comply  with  such  regulation  will  not  work  a  forfeiture  ef 

his  rights,     g^klaberg  t.  Modem  Amer.  grateriml  Order. 

149   111.  Ap9,   622;   Loyal  ^UaerioMmi  y,..  MMSS,*  ^^'^   ^^^*  AP<P< 

.574.      In  Tiew  of  the  foregoing  authorities,   and  oonsiclering 

the  fact  that  the  last  ef  August  vas  Sunday  and  the  first 

4ay  ef  September  vas  X^aber  Bay,   together  with  all   the  oir^ 

tttiastanees  of  the  oase,  ve  are  clearly  of  the  opinion  that 

tke  defendant  should  net  be  permitted  tc  forfeit  plaintiff*! 

righto  by  suoh  a  rigid  sens truet ion  ef  the  contsmoi.     ) 


<C^ 


<f 


cX 


2>efendant  next  contends  that  its  motion  to  quash 
the  sumraons  and  dismiss  the  suit,  on  the  ground  that  the 
sorriee  of  process  was  not  sufficient  to  obtain  jurisdiotioa 
of  the  defendant,  shoiiild  ha¥o  been  sustained.   In  support 
#f  this  contention  it  is  argued  that  the  testimony  shows 
that  the  defendant  vas  not  a  corporation  but  a  Toluntary 
aSBO elation;  consisting  of  loeal  unions  throughout  the 
United  States;  that  the  witness  Houlihan  testified  that  tho 
defendant  was  not  a  corporation;  that  it  was  not  incorpor- 
ated under  the  laws  of  any  stato,  but  was  a  mere  yolvmtary 
aosooiation  composed  ef  thousando  of  members.   On  ovosbm 


Xtf  tqfK»tia  Oft  to  Mup»  Al  ft«ft  tbmtntwaoo  xlSMt»dil  Mf  ibXi;»i£9 
HBM  x^9t%iB  imom.  fttf  XXiv  f"SJU^JL«%<s0l:  s.  mx»S»<sb  oi  xi»lvo  m 

»not«£0*i^  'ro  9iill  yt*i  «  oi  i^X;r^»s   XX*t  ^itr.Ja  tidi  nl 

!•  ainfiloltaol:  s  Hxwrn  Jt>ei  ILiv  ti&l}»luuiiz  xioua  iC#Jtw  xl^mn 

..ciA  .j:xi  vex  .^^ii»tf  xx  ^im^nfL  ^^fJ  ?»»•  •^•i^  -xxx  «*x 

i«^^  aoijiJtqo  •xf;t  1:o  \ltK**i»  vtA  mt  4««ao  sfU   lo  aAefljitwt;jc 
a*l^lt(TiAXq  liAltol  oi  h%iiijm»%  m^  ion  i<Xfc«<ul«  /iu$Jba«t9b  aAI 

iup  oj  aotiom  bH  iariS  Bbn^tttQU  ir^n  .o'l 

■»;(*   imrU  kautrji  pAi  at   ,ili;«  «ff#  ««i:rM„  M.n   trft 

Fiv:i.-nxi}«ittft  ttiM^do  of  tm^loi'ttuv.  9oa  bmv      -  <'  jt^   io  •9Xt'x»« 

avoiia  XRM^'"*^  •o^   ^"^  kMiyui  «^  il  £Co  n   nl'di  la 

txaiotfXoT  a  Jtitf  U0lfatoq;tt0  m  .tan  acv  4a .^  (*tlS  $»Ai 

•dt  tu^OgyutiXtU  anojUuf  XaaiiX  In  iiiXt«l«a«e   ;naX#«Jwaa«i 

ttii   intU  bmltXinPi  omLUm^  e—tutm  ntiJ  iiuil    {aai«i(i  ^iJttfV 

lonX  #oa  affv  ^i  iMH   iaoiiM%9qxtp>  s  iaa  aav  JoAft^totaJb 

TiiXoT  ainai  »  ««ir  jyif  ,aiAia  tfw  "^'^  bwaI  t^  x^baa  bmim 


-4. 

examination,  however,  thlE  witnass  tOBtifisd  that  he  did 
not  knov  whether  the  defendant  was  incorporated  under 
the  laws  of  Ohio  or  Indiana.  ?rom  an  examination  of  the 
/   record, ve  are  of  the  opinion  that  the  defendant  wae  properly 
■•iTYed.   The  defendant,  In t'^r national  Aasocslation  of  Bridge 
ll  S^motural  Iron  Workers,  had  an  organization  onnsietins 
•f  a  president,  first  ylce-pr'^Bldont,  board  of  directors, 
^.^      eecretary  and  treasurer,  a  conetitution  and  by«laws,  and  a 
eeaffiien  seal.  Its  n/^rae  inplied  a  eorporatlon,  nnd  under  the 
law  it  is  estopped  from  denying  Its  oorporate  existenee. 
United  States  Sxpress  Co*  ▼.  Bedbury.  34  111.  469 j  Fits- 
Patrick  2a.  Butter^  160  111.  282*   In  the  case  last  cited, 
after  holding  that  the  Switchmen* s  Mutual  Aid  Asaie elation 
of  north  America  was  estopped  to  deiqr  its  oorporate  exist* 
eaee  en  the  groxuid  that  it  had  an  organisation  oonsistins 
•f  directors,  a  president,  secretary  and  other  ©ffie<?rs, 
and  a  coBiinon  seal,  the  eovurt  said  (236):   "HoweTer,  If 
it  be  conceded  that  it  is  but  a  Toluntary  association,  it 
is  not  necessary,  as  is  urged  by  counsel  for  appellant,  that 
all  the  raimbers  of  the  association  be  isade  parti  ess  and  eaeh 
be  served  Hith  suoEBons.    In  general  all  persons  interested 
in  the  subject-matter  in  controversy  should  be  loade  parties. 
But  there  ars  exceptions  to  this  rule.  The  members  of  the 
Switohmen*s  Mutual  Aid  Association  of  ^orth  Amerioa  are 
scattered  ever  almost  every  State  of  the  Union  and  in  Canada, 
and  service  in  the  manner  contended  for  would  be  impossible, 
and  to  require  it  would  be  to  deprive  the  complainant  of 
mil  remedy.  Where  the  parties  are  numerous  and  it  is  i»- 
yracticable  to  bring  all  before  the  court,  as  in  this  case, 
service  upon  a  part,  who  act  for  ether  mttsbers  of  the  asse- 
elation  as  well  as  themselves,  will  be  a  sufficient  servloe 
ilipea  the  whole.  (Guilfoil  Vj.  Arthur.  158  111.  600.)" 
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i«i-:X1:to  u»/Wo  bam  X^»i' 


>i»j>l»*n. 
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a* 


.•^iBBa^ 


r^ttO  rrl  bn^  xoltitr  tidi  lo  •iist:^  x%»t«i  #tt«fli£M  HAT*  t>«^»#^«oi 
'iaeMiati  ^rf  bXiiow  to)  l>*ba«#rt»o  ^MtiuM  eri^  ni  ♦r-i'ntea  ban 
!•  iffrwsiAl^flioo   atft  «vi'x«»b    >»    a</  AXtHMi  ii   r^kupB^  t  bam 

-oaBii  «•!»  1»  «t««taMi  i%AJo  X9l  ^»«i  ttrfv  .YtAq  fi  aotpt  •»lvT*a 


'SSkS'^r   this  authority,  w«  are  olearly  of  the  opinion  that  th« 
■errice  of  proeesc  vns  suffioient. 

¥«  haT«  •xarained  the  other  contentions  of  the 
defendant  and  find  thera  without  merit* 

The  judgment  of  the  Municipal  Court  of  (Jhicago 
is  affirmQd. 

AFPIRMRB. 


al 
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29  -  S126S 


MC«A  Ksswasit 
AdminLntreitrix  of   the  Bstnt* 
of  John  K«ttn*4y,  £i«e«aacd, 

j^laintiff  i%'X3mir« 


▼•. 


/ 


Cln  OP   f^UCAQO,  / 

A  Munleipal  (iorporation,  Th* 
Belt  Railway  So.   of  Chlemge, 
A  Corporation,   Chicago  &  West<|^ 
Ittdiaaa  Railroad  ;;o.,  a  Cor* 
poration.  and  QhiaagOt  Hoek 
laland  &  Faeifie  Railway  0«/, 
A  Corporation) 

SaffikitaBis  ia  Srrftr 


/ 


J 


IRRCSR  TO 


CIRCinLT  GOUKI, 
OOCK  COOHTT* 


2  02  I.A.  313 


Xn.  JQBTXOK  Q00X]f9IH  delirerad  thft  opinion  of  tho 


court* 


Tha  plaintiff  in  error  seeks,  "by   this  writ  of 
error,  tc  rererse  a  judgment  a^inst  her  for  oosts,  feimd 
in  farer  of  defendants  in  error.  By  her  suit  in  the  Circuit 
Omrt  plaintiff  in  error  sought  to  rtioernr  dBsuMSes  for  -Uie 
teath  of  hme   iat estate,  which  was  alleged  to  hare  resulted 
froa  the  negligence  of  th<?  defendants  in  leaving  holes  in 
f8th  Street  where  it  was  crossed  by  the  tracks  of  the  rail^ 
road  company  defendants.  At  the  trial,  the  eridence  offered 
•a  behalf  of  the  plaintiff  tended  to  show  that  the  hole  oeia* 
plained  of  was  not  in  the  portion  of  the  street  crossed  by 
the  railroad  tracks,  but  was  from  serentyfiYe  to  one»hundrsd 
feet  therefroa;  there  w^^s  n»   eridence  of  the  length  of  time 
that  the  hole  had  Mcistsd.  At  the  conclusion  of  this  testl* 
aeay,  plaintiff's  counsel  asked  leavs  to  withdraw  a  Juror  and 
to  continue  the  case,  but  upon  carefully  reading  the  state* 
sent  made  by  counsel  in  support  of  this  lootlon,  i»e  are  of 
the  opinion  that  it  is  net  sufficient  to  enable  us  to  say  that 
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aiy*  orif  J>»'sr»JtX»t»  VUWCLOv^ 


.j^TVoo 


til   St-n  9iiit   xtf   ,«^9«tt   -Xot<x»  fti   ttWui/j 

:ti   t^  lK«atOT»  t.Mr  .tit  <»i;»ffw  tifiti  tUW9 
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ih*  eourt  abu8«d  its  dlfior«tioo  in  denying  the  notion,  and 
nrhilA  th«  action  of  th«  oeurt  in  ao  denying  th«  motion  !• 
assigned  an  error,  that  asBii^nment  la  net  relied  upon  ia 
plaintiff  in  error's  brief  or  argument.  Upon  the  denial 
•f  the  action  for  leare  to  withdraw  the  Juror,  oouneel  for 
plaintiff  declined  to  take  a  non-suit  for  the  reason  that 
the  statute  of  limitations  had  run.  Anong  other  things  he 
said:  "Your  Honor,  as  I  say,  the  only  thing  you  can  do  ia 
to  dismiss  our  oase*  I  aia  not  able  to  go  on  with  agr  evl* 
denoe.*  The  Court:  "Well,  that  aialces  it  an  Inyoluatary 
nonsuit**  Counsel:  "I  den*t  want  that  an  inrroluntary  non- 
suit; that  ia  what  X  desire,  I  don*t  want  any  Toluntary  non- 
suit because  that  will  preclude  me  from  any  rights  under  ths 
statuto.*  The  <^ttrt:   "The  plaintiff  refuses  to  proceed 
and  that  makes  an  inroluntary  nonsuit*   In  this  caeo  this 
suit  is  dismissed  by  order  of  court.  Plaintiff  declines  to 
j^roeoed  any  further,  and  not  having  smde  out  a  ease,  as  you 
san  soe,  the  oourt  directs  that  there  be  a  nonsuit,  and  suit 
dismissed."  Thereupon,  an  order  was  entered  of  reeord  order- 
ing the  plaintiff  to  take  a  nonsuit,  and  judgment  was  entered 
in  favor  of  defendants  and  against  the  plaintiff  for  the  costs 
of  the  suit. 

It  is  the  well  settled  law  of  this  State  that  where 
the  eridenoe  introduced  by  the  plaintiff  lacks  all  the  osson- 
tial  elements  necessary  to  prero  his  right  to  recoTer,  the 
•ourt  may  cause  a  nonsuit  to  be  entered  in  the  cause,  and 
Uutt  a  nonsuit  so  entered  is  inroluntary.   (Holwes  t.  g,  &  A. 
a.  R.  Co.  94  111,  439;  Boyoe  ▼.  Snow.  187  HI.  181.) 

We  have  carefully  examined  the  evidence  offered 
ia  this  ease,  ami  sure  elearly  of  the  opinion  that  it  was 
totally  iae^fielent  to  justify  a  verdict  against  any  of  the 


•  1  JKO-tioflt  M(#  tRlx«»JU  Ml  fil  .r-::  eMU  •liefer 

mA  ae«ii  JHJclrt  torn  «Ji  ^inusasi •'(««»  ;  in^   ,7.o-*i-i  ^im  br^iri^aas 

«i(  tmliii  a^tf^o  AO^iacA.     .oirT  IsA/f  ftviri/fiii/ffl :  ^u  ».iuimim  wdi 
-JtY*  ^  fHkrn  n»  •(  o^  »irfji  ro;i 

-tt««  ^pUKfm;Jt^'▼  ■rem  *r«»  J'oob  X   ,»ii««fe  I   i  =»<+«"  ti  ^ju>   (tii/« 

9X94a»  UiatiUii.  •tit  lal 

'Jit  i»i    i\A.jtu»Ji.ii  9HA  tnr  !•  te': 

hS»  ■■-  .  '!•  «».' 

.la  (•<tiiAfl  9  tit  ml  k^xnt:  «  aeufio 

hJLJi  JtX  ff»ftf?li)      .t^aliw/Iov 

(.Xr  >'aX   .wpqt;    .V    ?:<■.■      ;  .H   ,H 


d^twoA&ntB,  «Kad  that  In  th«»®  cirouraatanee*  tJio  aetlcm  of 
th«  QOart  in  ordering  an  lm'olx2ntai*y  ncrmult  wfts  prop>er. 
It  cay  ba  noted  ber©  tjsat  this  Kuot  alao  hav«  btfen  the 
rtevf  or  counsel  wh«  triad  ths  eao©  for  plaintiff  In  error, 
Blno©  no^ilhere  does  It  appear  tjiat  h*  objeoted  to  the  action 
of  tiio  ooiirt  now  oonsplaliwd  c^* 

The   jud®B»nt  of  the  Cirotilt  C^tjrt  la 
affirmed* 


:->   fWi.i. 


^iMj  wtai. 


an.^^v  •  i.'. 


- --t*haa*<»*  \ 
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SlKtlASCr:  i^LWATOR  OOMPABY,/  ) 

App©|l«e,       )        APPRAL  FROM 


ciRctrrt  oooRi, 


uiomn,  zBiMMi,  Sheriff, I 

•in**   et  al.y\and  AaTHUJ^  } 

A«   H^AI'fi-iKE,       \  i  I  .  OOOK  COUTmr. 

V^'  ^-  u'  /^  1  o  A  •  0X5 

J®.  JTT^^ieF  r.nr.T>-'T*'  clfiXlvored  the  oplnl«ia  ef  the  court. 

The  app©3;lJ'nt0  seefe/to  r©v«rso  a  d«or«»* 
©nter©^  in  the  Circuit  C©«!^,  dlBeotltsg  the  «5ellY«ry  t©  th« 
appellee  of  a  jaaeter's  certlH<5ate  of  eale  ef  eertain  property » 
tm&  the  psan*»wt  to  him  of  the  in©n©ys  received  hy  the  eheriff 
for  the  pedeesptlon  of  th^  real  estate  deserlhed  therein.!    The 


felll  of  eoBfplalnt  in  the  oaiise  recited  that  the  appellee  tnar- 
ohaeed  certain  real  estate  seld  at  the  ssiaeter*©  eale>  and 
received  the  master**  eertifioatet  that  It  never  assimf-d  or 
eold  the  oertifloate  te  s«4y  persern.  aud  thnt  the  defendant 
Fraaske,  vtho  elalaed  to  he  its  ©xmer,  had  no  ri»|ht»  title,  er 
lnt«re«t  In  or  to  the  certificate- 


The'^wttcmjifflL^ii'eo't'eei*^-^^!^  mem^J,  A.  Colemaa 
wag  eJRployed  ae  the  attorney  for  the  oip|m±^?e  In  the  proceed- 
Inge  ^leh  resulted  in  the  eale  cf  thi*  property  for  which  the 
eertifleate  of  eale  wa£3  issued j  that  appellee  deeirwl  te 
realise  tmnef  ©a  the  certificate*  and  throu^.  Ito  officers 
dlseuesed  the  matter  with  coleioen,   -^ho  told  thwa  that  the 
LaSalle  Etreet  National  fianic  wlfijht  rnake  a  loan:  that  thereupon 
it  was  endorsed  "Rellansce  .''levator  C03aipaHy»  per  A.  c*  G. 
ArniereoB,  ^eey.,  0.  E.  Ardereon)  Free.,*  td.th  the  laune  of  the 
l4kSalle  Street  ffatiotial  TiAtik  written  Just  above  the  endorse- 
ment >  and  In  that  condition  wae  turned  over  to  noleman.     rhle 
«ae  Bome  tlae  in  the  auismar  of  191S,  and  on  October  Scd  of 
that  year»  Coleiaan  eold  and  delivered  the  certificate  to  one  ^ 
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[ Olarky  Tor  ^l,9Qti  in  ^aMhn     At  thnt  tirte,  the  worde,   •Laf^all* 

Street  National  'tatik:"  had  been  ereeed  by  aowe  ohemleal  wash» 
and  CoieiBan  Jiad  written  over  and  directly  to  the  left  ot  the 
Bignature  of  the  Rallawee  Eloyatcr  Ccrapatty,  the  following  wortSe, 
"The  iielianco     levator  Co»  hereby  aeeligas  thlo  olalc!  and  cer- 
tlfloate  to  3>  A.  Geleraan*'     Ahout  on©  Ineh  taademeath  waa 

written  by  colenHm»  "I  aeeign  tblo  certificate  to  

anfl  guarantee  the  validity  thereof  and  to  render  ell  servioee 
in  T»waird  thereto  free  of  charge.     J.  A.  coleaaan."     At  tho 
tlrae  of  the  tranieaetion,  ur*  ciarfc  irrote  his  tmxm  in  the 
blank,  an^  Becwssiiber  4th,   1912,  notified  the  waiter  that  he 
had  purehased  the  ©ertifioate.     Beoeoiber  9th,   T^IS,  Clark 
aesi^ea  the  oertificate  to  the  a^pei^esit  Franzke  fcr   a  oon- 
BiaeratlGWi  of  |2,S80.80.     The  erasui'e  ^ae  <3©ne  in  eueh  a  way 
tJmt  it  eould  have  been  tiaeovered  oiily  upon  a  very  careful 
e:m3idnation  of  th®  oertificate-     ^ippsiSaft©  learned  of  th© 
FranaJo©  elaiia  oosas  tiJse  in  Febjnmry,   I91?f,  ar«J  in  Search*   10135, 
aiacle  a  deeiand  upon  the  sheriff  for  the  payment  to  the  eesipacqr 
of  the  redeisption  raemey.     fhe  sheriff  refused  to  eosj^ly  be* 
eatiee  the  ©nm^fwaay  did  not  have  physical  poooeeslon  of  the  ©er- 

\  tifioate.  end  thereupon  the  bill  ime  filed.     Beth  Mr.  Clai% 
and  Jdr.  fopllff  aoted,  in  all  respect®,  in  good  faith.  ""fiUi-^ji.^ 

and.  they  are  asipiy  euptKyrted-by--thtr  -CTl'tlaiitiMi^ '  ■.-.l.v  .u.&c.ter  fur- 
ther found  that  ther®  was  no  neit^llgenee  on  the  pert  of  the 
oojaplainant  or  its  officers  ?  that  the  eqiiltiee  wen»e  with  the 
eosnplalnant,  and  that  it  «ae  entitled  to  '  a   decree.     The 
olmncellor  approved  the  irsaeter's  report,  and  entered  a  deeree 
in  favor  of  the  etMasplainant*  ^»te&-  i«-  ,tba .  appellee.,  heiws  /j 

The  first  eor^ention  of  the  appellants     that 
stfi  endoreonsent  of  the  nmetrar's  oertifieato  in  blanV.    is    c 
legal  aeeigtaJMmt.  has  no  boarlng  cm  this  ©aae,  el  nee  tfea 
evidence  dieoloBee  that  at  the  tii»©  of  the  endorsesient ,  tha 
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mtovAb^  *Th»  Ii&Sall«  s treat  National  Baalj,''  w©r«  written  abort 

Itt  »nd  for  tbi  same  XHWison  ;?•  thinlr  the  contention  tfeat  oae 

in  blank 
^^    lAxo  hA0  ^  endorsed  f^^hj^  an  InDtruraenty^and  left  it  with  hlfl 

attorney*  la  e stopped  to  deny  the  oimershlp  of  a  b<ma  fide 

purebaser*  is  lUcewlee  not  Inrolvod  here*     Defendant  further 

eontende*  bowover,  that  an  erasure  does  not  invalidate  an 

Instrument  «her©  it  le  an  l^Hmaterlal  alteratioa,  "Hot  we  are 

GlearXy  of  the  opinion  that  the  eraBtar©  of  the  worde.   The 

LaSalle  rtreot  Katitmal  Pank,*'  tme  a  material  alteration »  axA 

^  &a  it  wae  made  Tlthoot  the  authority  of  the  appellee.  It 

9m9&nte&  to  a  forgery.     The  words.   "The  LaJJalle  street 

Hatlonal  Eanfe,"  i^itten  abo^e  the  si^sjatrare  of  the  Relianoe 

Elerator  Oocipanyj  of  neoesslty  ha'  a  limiting  effect  upon 

th©  endcarsement*  aa  tJiey  ©learly  deei^aated  the  LaSalle 

Stx*e«t  H&tioetaX  BftCk  ae  th®  lntei!id©d  midore@e»  and  authorised 

It  to  m^te  in  th®  blaiik  space  abore  any  worfle  -stoteh  it  ml^t 

tMnk  neoeeeery  to  asak©  thf  endoreeB^ent  or  asGlgmsent  effeet- 

uaX*     So  Xeng  as  they  r<Ma«itted  on  the  paper  ^  they  prevented 

any  endoreement  being  written  in  purporting  to  tranefer  tim 

title  to  any  other  party,  an^  elesrly  gave  Rotioe  t^^  ar^one 

who  Eji^t  Bf^e  thesj  that  the  appellee  had  authorized  the  en- 

dereeisent  to  th©  LaSalle  street  liational  n»nfe,  bxrt  to  no  one 

else*     The  further  contention  of  appellants  that  such  an 

•rasia^  doee  not  invalidate  tm  InctruKent  when  daae  by  an 

agent  of  the  party,  Ilk© wise  has  no  bewaring  on  this  eaee> 

ter  it  novlxftre  appears  that  J.  A.  colenan  had  authority  to 

isAke  '^e  altejpation,  and  th©  appearance  of  the  words ,   "The 

LaGalle  Street  Wational  Banik,"  conclusively  eetabliehed  eat 

intention  upon  the  part  of  the  appellee  to  limit  Coleman's 

atethcritgr*  since  it  is  totally  inoonsletent  T/ith  an  intention 

t«  olothe  him  with  authority  to  tranefer  title  to  any  other 

purchaeer.     Undoul>t©dly  ♦  appellee  did  aathoriae  hliv-  to  find 

a  purohaserT  but  that  is  quite  another  siatter. 
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It  is  also  true»  as  appellant  contends »  ttet 
"C^    it  the  alteration  by  the  agent  was  %  mere  07>oilatl(m«  It 
I  would  not  Invalidate  the  etidoraement ,  imt  It  muet  be  re- 
rngtOtered  that,   la  svch  a  ease,   the  e»doree»©nt  could  only 
fee  effective  for  the  purpose  of  trajieferrlng  title  to  the 
pereon  named  before  the  epoilatlon  took  place.     In  other 
word0»  even  after  the  ©rafiure,  the  endorsement  trottld  still 
have  been  effective  to  trswiefer  th©  title  to  the  LaEalle 
Street  ??ational  Banlc,  btjt  to  no  one  else.     v?e  think,  al«o» 
that  there  ie  nothing  in  the  contention  that  appellee  wae 
negligent  in  leaving  the  instrmaent  in  the  hande  of  Coleiaan* 
since  the  endorseniettt  was*  as  we  have  fotmd,  liKitM  i»  stwh 
a  Tray  as  to  prevent  hiis  froBi  transferring  it  to  any  caa©  except 
the  l*Salle  Street  laticttal  Isanfc.     They  were  not  bound  to 
anticipate  tfe&t  he  wlg^t  ©OBaalt  a  oriis©  and  obtain  money  by 
forgery.     As  the  evidence  clearly  shows  that  the  original 
©ndoraetEent  was  R«t  sufficient  to  pass  tltl©  to  Olar*,  sinee 
^  /  it  wae  in  teruss  lisilted  t©  tlw  LaSalle  i;  treet  Hatioaal  T5an&, 
and  that  the  change  Kade  ia^  the  ©Morssment  was  saaterlal  and 
unauthoriaed,  no  title  or  interest  passed  t®d®r  that  altered 
endorseiaent .      (Chicago  ^^ditson  Coir^&r^  v*  EBZ*   ^^  ^^^-   ^^^ 
Fay  V.  rifi lighter,  1©4  ill,   157?  Hayes  v.  Wagner >  2m  111,  206,) 

Counsel  for  appellante  further  contend  that 
the  relief  was  iirorcperly  granted  bGoause  H  did  not  require 
the  a|)pellee  to  do  equity.     By  placing  the  certificate,  'with 
/    a  llEdted  endoraesaent  i^on  it,  in  the  hands  of  Colesmnt 
appellee  did  not  easpoirer  his  to  defraud  Clark  or  Freoiske  or 
anybody  elee.     The  lose  ^srae  6.vi^  to  Golcaaan'e  unlawful  act 
1«  altering  the  instrtanent,  and  not  tc  any  nesligence  <m  the 
part  of  the  appellee. 

We  ar©  therefore  of  the  opinion  that  the 
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5  Anwoff  *o  -jenta  «I£«ittaLl  erf* 

fo  bad  ^t  ^ifintnttn^ 


evidence  preoorved  In  thtB  record  oastaina  the  flrailngo  of 
the  waster's  repcr*t  and  the  decree  oT  th»  ohancallta*  entered 
thereon.     The  decree  of  the  Cirttult  Court  la,  therefore, 
ftff  Irised . 


0\rER) 


^'•*. 


(ftrvo ) 


MR.  PRFSIBIHa  Smiias   O'COHMOR  dissenting: 

ta  a  Biechanio*s  lien  suit  in  whioh  appellee  vas 
oooplalnanty  the  real  estate  involTed  vas  ecld  l>y  the 
aastei'  in  aooordanee  with  a  decree  el"  court*  and  a  oerti* 
floate  ef  8ale»  dated  I>e<»eBDel»er  12,  1911,  issued  to  ap]>ellee* 
The  certificate  was  delirered  to  J.  A.  Golsraan,  solieiter 
for  oomplainant.  Afterwards  appellee,  owner  of  the  certl* 
fioate,  endorsed  the  same,  and  en  Oetolter  2,  1918,  Coleman 
assigned  ana  sold  the  certificate  to  ^ranois  H.  Clark,  an 
attorney,  for  $1600.  H&Qm&her  9,   1912,  Clark,  for  a  consider* 
ation  of  $2280,80  assignfiid  and  sold  it  to  Arthur  A.  7ranxke, 
appellant*  Before  th«i  p«?riod  of  redenptlon  had  expired,  a 
Judgment  creditor  deposited  with  Ziwsusrt   slieriff ,  sufficient 
SKtney  to  redeem  frora  the  master*  e  sale.  Both  appellee  and 
appellant  elaiaed  to  be  the  owner  of  the  master's  certificate 
and  the  money  deposited.  Appellee  filed  its  bill  praying  that 
it  be  adjudged  the  owner  of  the  redemption  money  and  o^rtifi* 
eat««  Afterwards  the  appellant  filed  a  cross* bill  pre^sring 
that  he  be  deereed  the  owner  ef  the  certificate  and  redemp* 
tioa  i»oney«  The  case  was  heard  before  a  master  itha   reoommend- 
•d  that  the  relief  prayed  for  in  the  original  bill  be  granted 
and  the  eress^bill  di ami seed*  Objections  and  exeeptions  to 
the  report  were  oTerruled  and  a  decree  entr?:red  in  accordance 
with  the  reoomraendaticns  of  the  master. 

Coleman  failed  to  account  to  the  appellee  for  the 
#1600  but  converted  the  same  to  his  own  use  and  absconded, 
leaving  Chicago  for  Seattle,  Washington.  The  original  eerti« 
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float*  shows  that  at  the  tijw  of  th«  »aXc  to   aiark,   it  bort 
the  following  Andolrseraont: 


*Tfae  Reliance  laevator  Co. 
herehy  txnsignn  this  claim  and 
Oartifioat*  to  J.  A.   Col«aHui» 

KSLUXCX  KLSVATCH  CC«?AS7 

(3*j|«  Anderson.  Pr«s«" 


Gktlsaan  at  the  tisis  imdorsad  the  oar t if i  oats  as  foliovst 


*Z  assign  this   oflrtificteits  to 


and  gttarantea  th«  validity  tharsof  and 
to  r^ndflr  all  eeinrices  in  regard  th«r«ts 
frss  of  Ghargs. 

J.  A*   Oolsnaa*" 


Olark  vrots  his  ovn  aaas  in  the  1»laak  spaos,  paid  Oelsaan  and 
reeeiTsd  the  dsrtifieat«« 

At  the  tisM  ttf  the  sals  te  appallant,  Olark  ea^ 
dsrsed  the  oertlfieats  as  follows t 

*easies«S*  Ills,  See.  9,1912. 
Zn  oonsideration  of  ^jl280»80  heretofore  re« 
esirad  laiy  bo  from  Arthur  A,  TraaakSt  I  here* 
hy  assiga,  transfer  anu  set  OTor  to  said  Arthur 
A.  Jlraasks  all  my  rii^t,   title  and  interest  in 
and  to  the  within  eertifioate  and  t}ie  r«il 
projperty  therein  described. 

Francis  H.  Clark. 
Witness:  Wyilya  £.  Bliss  Witness.* 

1^0  appellee  contends  that  i^en  the  oertifioate 
was  endorsed  by  it  there  was  written  iiomediately  over  Its 
aaae  the  following:   "La  Salle  Street  Hational  Bank;"  that 
^ese  words  wer«  afterwards  erased  by  Celesuui  without 
authority;  that  all  the  other  endorseiaents  of  the  oertifi* 
•ate  as  aboTO  set  forth  were  made  wit}:»ttt  authority  or 
knowledge  of  appellee;  that  vdien  the  certificate  was  deliver* 
•d  by  appellee  to  Ooleman  it  was  speoifioally  assigned  to 
the  bank,  and  that  the  alteration  by  Oolenan  was  unauthorised 
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aad  the  •u'bt^quant  tsde  to  Clark  and  7raiuik«  oonreyed  n» 
iitl«.     Upon  An  •XftTuinAtloa  of   the   oertifieato   it   clearly 
999*»m  that  the  sislng  of  the  paper  Inimedlately  abore 
appellee's  name  and  extending  alneet  the  entire  vldth  of 
the  paper*  has  been  remered. 

Appellee  was  a  eorporation»  and  its  of fleers  were 
John  A.  0*  Andersen t  treaaurer;  Adolph  0.  0.  Andersen »  see* 
retary,  and  G.  3*  Anderson*  president* 

John  A.  C*  Anderson*  treasurer*  testified  he 
first  saw  the  oertifleata  in  Seoember*  1911 »  in  the  of floe 
of  appellee;  that  appellee  first  get  the  certificate  in 
the  sunmer  of  1912.  Be  then  said  that  appellee  first 
ifpt   it  in  Iteeeaaber*  1911*  and  kept  it  until  the  mum»r 
•f  1913 *•»  "some  time  1912. *  He  stated  that  a  a&eetlng  va» 
held  at  appellee's  effioe*  and  the  eeoretary  was  authori* 
set  to  negotiate  vith  Colexnan  la  obtaining  a  loan;  that 
Colenan  stated  at  that  time  the  bank  irould  aake  the  lean, 
''Mr.  Cas««le:  <)  And  the  nane  of  the  La  Salle  Street  Hatieaal 
Bank  was  written  in  above  here?  A  It  was.  Ifr.  Waugh: 
I  objeot  to  tlioee  questions*  The  Master:  I  should  think 
it  would  be  proper  to  ask  him  who  wrote  that  naae  in  there; 
irtio  wrote  it,  and  whenf"  The  laaster's  question  was  nerer 
asked  nor  answered.  He  afterwards  stated  that  he  saw  C.  B. 
Anderson  endorse  it  in  Golmsm's  office*  whioh  was  about  tws 
weeks  after  the  meeting  in  the  offioe  of  appellee.  He  ad* 
Bitted  that  he  told  Coleman  he  oould  sell  the  oertifioate 
to  the  bank  "for  the  purpose  of  getting  a  loan"  after  he 
had  previously  stated  that  he  never  talked  with  Oeleman 
about  the  oertiflcate  ezeept  in  reference  to  its  being 
returned.  He  furthor  testified  that  Adelph  Anderson,  seere* 
tary*  was  the  only  one  that  negotiated  with  Coleraan  la 
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maklai;  the  loan*  and  It  olttftrly  ftpyears  from  hie  own  tosti* 
■eagr  thnt  h«  did  not  knov  anything  about  the  arraag«ia«ata 
which  Adolph  had  laade  with  Col«raaii.     H«  further  testified 
he  made  di>iaandB  en  Colftaan  fer  the  return  of  the  eertifl* 
«ate«  on  an  average  of  twice  a  week  during  the  latter  part 
0f  19X2,  and  the  heeinning  of  1913 »  and  that  Ooleoan  gave 
00  BMtny  exottsee  that  he  oould  not  rememlier  theia  all.     At 
iiaee  Ool4nwa  said  the  oe^^tificate  wae  on  file  in  eourt;  at 
•ther  times*   that  soae  ether  attorneys  had  it  for  examinn** 
tion.     He  admitted,  howcTer,  that  he  made  no  effort  to  in* 
%estlgate  whether  the  statements  made  hy  Coleman  were  true, 
and  did  not  attciapt  to  find  out  the  nasies  of  the  latvyers, 
er  for  what  purpose  they  were  examining  the  certifieate. 
It  is  certainly  unusual  to  say  the  least  that,  as  appellee 
was  endeaToring  to  borrow  mon^  on  the  oertificate,  so  maagr 
deuiande  should  Be  maae  and  excuses  givea  without  appellee's 
taking  some  jswre  definite  and  positiirs  steps  to  secure  the 
eertificat*. 

Adolph  Q,  Q*  AnA^TBon,   nesretary,  testified  he 
first  saw  the  certificate  in  Sooeml)er,  1911,   in  Coleman's 
offioe;   tliat  it  wae  not  then  endorsod;    trmt  he  took  it  to 
appellee's  offioe,  where  it  'wab  kept  six  or  seren  months, 
itoen  he  returned  it  to  Coleman's  office,  where  it  was  assign* 
•d  to  the  La  Salle  Street  il^aticnal  Bank.  *Mr.  Oasselss 
%  What  did  he  (OoXesMot)   say?     A.  He  said  he  would  seeure 
a  lean  for 'us,  for  the  Reliance  Slerator  Company  and  it 
vexad  be  approximately  $1000.     %.And  wrs  there  anything 
else  said  —  from  whom?       A.  7rom  the  La  Salle  Street  nation- 
al Bank.*     The  witness  further  teetified  tlmt  at  that  time 
he  etaa^ad  appellee's  name  with  a  rubber  staay  on  the  back 
•f  the  oertifioate  and  sigTied  his  name  as  8eereta3ry,  but  he 
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at«her«  states  that  he  wrote  the  worda,  "Ia  Salle  Street 
National  £a!ik"  en  th«  uertiflcate;  nor  dees  he  state 
•peoifleally  who  did  write  the  bank's  naae  on  the  o«rtlfi* 
oate,  or  that  it  vaa  written  on  the  oertlfloate  at  all  when 
he  signed  it  nor  does  he  say  he  Intended  that  the  oertlTl* 
eate  1»e  assigned  to  the  htuak.     He  testified  further  he 
next  saw  the  oertlfleate  In  Golettan'e  of floe  ahout  two 
wwsks  later  and  in  the  meantime  the  endorsement  had  been 
signed  by  0,  S.  Anderson,  president,  and  that  all  thes* 
transactions  took  plaae  in  Coleman's  office  in  the  Hookery 
Building.  He  t  stifled  fturthnr  that  the  last  time  h« 
tuard  of  Goleataa  was  in  February,  1913;  that  appellee's 
officers  made  inquiry  as  to  his  whereabouts  of  ereryoae 
they  know  who  was  »oi|tMinted  with  OolMmn,  but  he  admitted 
that  the  <?aly  one  of  whom  thoy  inquired  was  the  offioo 
gilrl  at  the  office  formerly  oeeupied  hy   Ooleraan. 

C.  S.  Anderson,  president,  teetified  that  hs 
signed  the  «idorsement  en  the  oertifioato  in  Coleman's 
•ffioe  in  the  Ashland  Slook  in  the  *«arXy  spring  of  igis*" 
On  rebuttal,  howerer,  after  the  witness  VhittOBaore  had 
testified  to  a  oonversatlon  whloh  he  had  with  Colttaaa 
prior  to  isay,  1912,  reltstlTe  to  the  oertifleate,  the 
witness  stated  that  ho  signed  the  certlfioato  "some  time 
in  June,  1912."  liThittemore  h&d   testified  that  Ooleman 
told  him  that  he  had  the  certificate  for  sale  and  re* 
quested  Wlxlttemere  to  find  a  purchaser  for  it;  that  Vhitte- 
more  endeavored  to  sell  it  to  the  StandasM  Oil  Oe«,  it  being 
interested  1ft  the  property  eoTered  by  the  oertifleate;  that 
he  suteiltted  the  proposition  to  the  Stamlard  Oil  Co.,  but 
they  were  not  interested  in  the  proposition*  These  trans* 
actions,  Vhlttemore  stated,  all  happened  prior  to  May  1, 
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1912 •  Vo   «aEplafUktion  Is  given  by  And«rsen  for  the  dla* 
ttrepanoy  in  hie  teetlaony.   If  1fhltt«raore*8  testimony  me 
true*  it  appears  that  the  certificate  ivas  in  Coleman* s 
l«s8«8sion  for  a  siuoh  longer  period  of  tiaM  than  is  shown 
Ity  appellee  *s  testinongr,  and  jSX«t«  doulit  is  cast  upon  tht 
entire  transaction  as  oontonded  for  "by  appelleo*  Tha 
witness  further  testified  that  he  knvm  nothing  about  tha 
neffotiations  with  Colamaa,  as  these  were  oarried  on  hy 
Adolph  Anderson,  the  seeretary* 

Vrom  the  foregoing  it  ol early  appears  that  eaeh 
•f  the  Andersons  oentradioted  himself  freq^uently^  and  that 
•aah  also  oontradioted  the  ethers.  John  Anderson  testified, 
as  appeMTs  from  the  questions  and  answers  abore  quoted,  that 
the  nsM9   of  the  bank  was  written  en  the  certificate  la 
s^pelleeis  off 100,  at  a  meeting  of  its  officers;  Adolph 
Anderson*  the  seoretary*  tiF*stified  it  was  assigned  in  Cole* 
aan*s  of  floe  when  no  one  ^las  present  but  himself  and  GolsnaB. 
John  Anderson  further  testified  that  (Pieman  was  present  at 
the  MMting  of  appelles**  of  fleers  at  its  office.  Veither 
of  the  other  Andersons  make  any  montien  of  this,  but  frma 
Adolph*8  testlffloi^  it  appears  that  Golaman  was  not  at  the 
moating.  A  further  eontradiotion  appears  in  that  Adol^ 
testified  that  ha  left  the  oertlfieata  in  GoloasoiU  of  flee 
in  the  Rookery  Building;  that  ho  next  saw  it  about  two  woeka 
afterwards  in  the  sama  plaoa,  it  having  boon  signed  in  the 
meantiaui  by  C*  B.  Anderson,  president*  6.  S.  A:aderson  and 
John  both  teetified  that  0.  1.  Anderson  signed  it  in  Oola* 
man's  office  in  the  Ashland  Block, 

yr«Mn  a  careful  examination  of  all  the  eridfrnea  im 
the  roeord,  it  olearly  appears  that  noma  of  appellee's 
•f fleers  suggested  that  the  loan  be  made  from  the  bank; 
thay  all iagrea  that  the  bwak  was  suggested  by  Colaaaa. 
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Xt  ia  not  eontended  that  there  was  any  partieular  r<*aBea 
vtijr  appellee  wanted  to  borrow  the  money  frea  the  bank» 
and  it  ia  olaarly  apparent  that  it  iraa  iBmaterlaX  to 
appellee  fron  irhem  the  xooney  was  obtained*  There  ia  not 
a  «ord  of  testimony  in  the  record  ehovinc  for  what  period  of 
time  the  loan  twaa  to  be  obtained »  not  as  to  the  rate  of 
interest  that  appellee  would  be  required  to  pay,  nor  as 
to  wheth@r  it  would  b«  neceaoary  to  ezeeuta  any  additional 
papers  to  obtain  the  jsioney,  nor  wae  the  araouat  to  ba  borrow* 
•d  mentioned,  axoapt  that  AdoXph  teatifiad  ColMaaa  said 
it  would  be  approxiaataly  11000*  Adolph  tcatified  that 
two  waaks  after  the  oertifioata  was  deliTered  to  Galanaa 
ha  learned  th^ra  waa  some  difficulty  in  obtaining  the 
laanay  frera  the  bank)  and  ahortly  thereafter  waa  infonaaA 
that  the  mo  nay  oould  not  be  borrowad  from  the  bank*   Ha 
doea  not  testify  that  ha  made  any  demand  on  Celaman  for 
tha  return  of  the  certifioatSt  ^nd  no  oaa  appears  to  hara 
aada  auoh  demand  txoept  John  iuideraen,  the  traaauraTi  which 
h»   atatas  ha  did  i»  tha  latter  yart  of  191S,  which  waa, 
aeoording  to  thilr  tastimoay,  long  aftar  they  knaw  the  bank 
would  not  make  the  le«a»  alatd  aftar  (tolaanm  had  aold  tha 
eertifiaat*  to  C£L«rk,  Ootobar  2,  191S*  Tha  teetinony  of 
aaoh  of  the  Andaraoaa  ia  pregxmnt  with  discrepanoies  and 
ineongrvULtias  and  their  testimony  taken  as  a  whole  ia 
extremely  indefinita  and  uaoertain*  So  on»   teatified  aa 
to  who  wrote  the  words,  *La  Salla  Street  Hational  Bank",  if 
they  wera  writtaa,  on  the   c^rtifioata  although  thia  point 
waa  speeially  pointed  out'  by  the  oastar*  Aftar  a  Tary  oara» 
ful  oonsideration  of  all  the  eridenoa,  I  am  of  tha  epiniom 
tlwt  the  oertifioata  was  turned  arar  by  appellee  to  Colamaa 
with  full  authority  to  diaposa  of  it  aa  he  saw  fit* 
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Th»  mppftllftnt  ime  (fpillty  of  no  A«gllf«nec,  h« 
hftvins  b«en  raprflGented  by  oounoal  at  the  tlae  he  purohased 
thA  o^r-tlflDate  from  0Ia7k»  and  no  alteratione  were  apparent 
at  that  time;  the  sane  is  true  when  Clark  purohased  it  froa 
Ooleaum*  I  am  of  the  opinion  that  appellee,  to  say  the 
least »  wns  not  tr99   from  negligence «  and  where  one  of  twe 
Innooent  persons  oust  siiffer  on  aocount  of  the  dishonesty 
of  a  third,  the  burden  should  fall  upon  the  party  who  laade 
the  eoasalsslon  of  the  fraud  possible.  Ooleaan  was  elothed 
with  the  indloja  of  ownership  by  appellee  and  as  the  appell* 
ant  and  (Hark  acted  in  good  faith,  (which  is  conceded  by  appel- 
lee)  the  appellant  slMuld  be  proteoted  in  a  court  of  equity 
M  ««Ealast  appellee*  Johnson  t.  mimine*  150  111.  App«  2€0$ 
MeCiarthy  y.  Crawford,  aaa  111,  58,  I  am   therefore  of  the 
opinion  that  the  equities  of  the  appellant  are  superior  to 
thoee  of  appellee  and  that  he  should  be  awarded  the  oertifi* 
oat«  and  the  redeaiption  neney  deposited  with  the  sheriff. 
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On  Appeal  of  BEitDEH 

V;AimFACTUEITO  0GMPAH7,      )         I  GII«JtlIT  COURT, 

Appellant  * 


vs. 

}8« 


COOTS  COlTNTy. 


2I.A.  316 


MR#  jruSTIOE  Q00OWI^'  d«liv©r©d  the  oplnicm  of  th©  oourt. 

Appellant  eeoke  to  B©t  aside  a  judprsent  In 
\y  I  favor  of  app©lle©B,  for  ;?2,7C0,  entered  agalnet  It  in  a 
I  prooeedlng  to  onforee  a«  attorney's  lien-     It  appear©  frow 
th©  evidence  that  the  appelle&e  entered  Into  a  contract  with 
their  client,  under  ^hioh  they  were  to  represent  her  In  a 
certain  personal  ln|ijry  isatter,  and  w#r«  to  r««s«iT®  a  con- 
tlnf?ent  fee  of  one-third  of  any  aamjnt  Tshich  miftht  be  paid 
before  snit,  and  one-half  of  the  amount  Tshich  sij^t  be  r»- 
0©v«red  ©r  obtained  after  atiit.     Appellees  smiled  aT^pellant 
«  notice  of  lien,  dated  Jtay  S4th,  1P14,  and  after  suit  had 
%9en  b^ipHB,  obtained  personal  service  of  a  eeoond  notice  of 
f  1  lien»  dated  Awgust  S?>th,   l?tl4.     These  notices,  wlilch  were 
I     identical  ir:  sxabstanoe,  set  out  that  an  agreewent  had  been 
I     e»de  between  the  client  and  appellees,  under  ishieh  they  were 
j     to  |a«>s0cwt©  her  olaiia,  and  that  hy  the  terme  of  the  agree- 
j    JHent  they  were  to  receive  for  their  eervice  fifty  per  cent. 
1.  of  any  etsia  realized  on  said  claliu  or  canes  of  action.     Tiile 
I  this  notice  is  objected  to  ae  ineufflcient,  it  seesne  clearly 
/  I   tc  eoffiply  "Blth  the  tertas  of  the  eta  tote,  wJsich  only  require 
a  notice  In  writing  olaiiuin^  the  lien  awa  stating  the  let- 
terest  K^hleh  the  attorneye  have  iv  the  eillt,  elaia?,  demands  t 
or  eauere  of  action. 
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GoiTnsel  fcr  appellant  frarther  oontand  that 
appellant 'b  agreeasent  vttii  appelldee'  oll«nt  vrn.B  fer  the 
payramt  to  her  csf  tS,700»  and  an  additional  payment  to 
appellees  of  #900?  i^lle  for  appolleee  it  ie  contended 
that  the  evidence  ehcws  that  appellant  agreed  in  terras 
vlth  their  ollent  to  pay  iikam  ^,700 »  -  an  aisount  equal 
to  that  paid  to  her.     The  r»©©rd  cannot  be  v&b.^,  hOTrever, 
■«?lthowt  oomicg  to  the  eonolwBion  that  regaa^less  of  whether 
the  nvm  of  #900  or  ^2,700  was  nared  r   thex^  was  a  distinct 
agreeswnt  on  the  part  of  appellant  that   the  fS, 700  paid  to 
appelleee*  ©I lent  should  be  her  own,  and  free  from  any 
elalja  by  her  attorneys.     Thle  io  very  clear  fror  the  testi- 
mony of  lir*  Carlln,  the  adjuster  for  the  inswirane©  eecEpany 
hicha^ted  for  the  appellant  In  the  imtter,  '«*io  said  that 
he  Tsade  em,  agrtesient  with  appelleee'  client  to  pay  her 
^fOOOii  andl  let  her  pay  her  attorneys  out  of  that?  that 
whe«i  ifee  said  she  had  a  contract  with  her  attorneys  for 
one-third  in  ease  of  aettl«B®nt,  and  fifty  per  cent,  in 
case  the  s»tter  was  trl^d  in  ooiirt,  they  computed  her  In- 
terest at  ts,700,  and  th;4t  her  attorneys  wer^  entitled  to 
the  balance  of  $1,300.     This  clearly  ©hows  an  Intention  to 
dl0cl»rg»  her  obligsatlon  to  her  attorneys.     Carlln  further 
ctated  that  the  t2,700  she  wsis  to  receive  "wae  to  be  "clear 
for  herself."     Dnder  the  oontraet,  appellees  w&ire  entitled 
to  receive  the  eaas©  «»otint  ae>  that  paid  thoir  client. 
Appellant's  sgre«neni  with  appellees*   client  -ara®,  thereforCf 
according  to  the  testlnony  of  ite  own  witness,   to  discharge 
her  obligation  to  theju  and  leave  her  In  a  position  to  re- 
tain her  |2,700  "clear  for  herself,"  which  could  only  be 
done  by  the  paysient  to  her  attorneys  of  an  araount  equal  to 
what  ah9  hm*self  received.     In  these  olroimstanoes,  what 
iSf  in  law,  the  amount  of  their  enforceable  lien?     '"e 
thlnlfe  this  question  ts  fully  settled  by  the  dnclsion  of 
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our  supreme  Court  in  Sutton  v.  Ghloago  Railways  Co.,  r?58  111. 

551.  In  that  oaae,  a  eettlement  was  raad©  with  the  client  for 

|866-  and.  an  agreeasient  was  entered  into  to  pay  tho  attorney 

"a  reasonahle  fee,  whether  on  account  of  your  'written  contract 

with  him  or  otherwise  earned  hy  hlEj."  The  agreement  between 

the  attorney  and  client  in  that  case  had  been  for  one-half  of 

any  amount  recovered.  The  court  say,  at  page  554 » 

"The  arrreerent  on  the  part  of  appellee  to  pay 
the  fee  of  appellant  vrav   ^uet  ae  rnuch  a  part  of  the 
considenition  for  the  releaoo  ty  fpeicber  of  hie 
claim  against  appellee  as  tho  cash  which  wac  paid 
him,  and  that,  togetlier  with  the  cash  paid,  repreGonted 
the  full  amount  of  the  settlei^ent-  "he  lien  of  appel- 
lant attached  to  the  •■'hole  araouct  represented  by  thlc 
eettlement  agree'-'ent?  and  under  hie  oontt-ect  he  was 
entitled  to  one-half  of  the  saise.  Having  notice  of 
the  terms  of  the  fee  contract,  appellee,  by  ite  agree- 
ment with  .Speicher,  obligated  itself  to  pay  appellant 
a  sum  equal  to  that  paid  Tpeichor.  If,  a»  appellee 
contends,  appellant  is  entitled  only  to  the  sum   of 
tlB2.50,  the  total  ts^.ount   of  the  settlement  was  -f 547. 50, 
of  which  appellant  would  receive  one -third  instead  of 
one-half*  and  he  would  thus  be  cosrpelled  to  euiaEit  to 
a  change  of  hie  contract  by  appellee  and  Jpeichor 
without  his  consent.  Having  obligated  itself,  as  a 
part  of  its  agreenent  of  settlement,  to  pay  the  fee 
of  appellant,  appellee  beoaroe  bound  to  pay  him  a  sua 
equal  to  that  paid  Speloher.* 

While  Ubi©  court,  in  the  case  cited,  said, 
"Had  this  agreeinent  naiaod  a  speoifte  suifn  to  b©  paid  as  f«eo 
th»re  would  be  no  difficulty  whatever  In  arriving  at  the 
exact  affiout  due  appellant,"  the  etateraent  of  the  stnr!  which 
appellant  in  the  case  at  bar  agreed  to  pay  to  appellees, 
would  wake  no   difference,  for  it  was  not  merely  an  agreeTnent 
to  pay  the  appellees  a  sua  of  rconey,  but  was,  as  we  have  seen, 
an  agr«©s»nt  to  disoharf;e  their  client's  obligation,  arad 
leave  in  her  hands  t2,'?'00,  clear  of  any  olaiir?  by  them. 

As  we  are,  therefore,  of  the  opinion  that  the 
findings  of  the  trial  court  are  in  harmony  with  the  law  as 
laid  down  by  the  Supreme  Qoiirt,  the  JiMgment  will  be  affirmed. 

AFFIRMED. 


''•a^iy.*  :  Afl  ham   ,  ddC^ 
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ik  L,  TAHJAK, 
\       Appellee/  )    APPEAL  FHflK 

\  ^  J 

\    v«.  /       I  courmr  ooort, 

WILLIAmSo.   KEGELIH/  J  flOQK  OOUHTY. 

App/iant.^        202I.A.  320 

!m.  JUSTICE  GOODWIN  deliverad  the  opinion  of  the  cotcrt. 

Appellant  ceeks  to  reverse  a  Judginent  against 
hlai  for  1467.50,  entered  in  the  County  Court  of  Codk   County, 
and  to  have  this  court  enter  "Inal  Judgment  here  for  ^"155.00, 
which  he  olaims  is  the  correct  amotint  due  appellee.  In  hie 
declaration,  appellee  stated  that  he  h^d  heen  hired  by  ap- 
pellant to  solicit  subscriptions  to  the  capital  stock  of  a 
bank  then  being  organized,  that  he  war  to  "be  paid  for  that 
eervioe  at  the  rate  of  ^2.50  a  share..  aT5d  that  he  obtained 
Btibeoriptlons  for  209  shares;  he  further  set  out  that  he 
vas  entitled  to  tlOO.OO  for  eervioes  in  t>laclng  a  loan  of 

\|so,ooo. 

Appellant  ©ontenda  that  the  testimony  conolu- 
Blvely  shows  that  the  amount  of  coTRpeneatlon  as^^eed  upon  tme 
#100  a  share,  that  certain  of  the  subscriptions  relied  upon 
by  appellee  were  obtainM  by  appellant  and  others,  that 
certain  other  of  the  subocrlptlons  were  obtained  outeide 
of  the  vicinity  of  the  bank,  and  that  it  was  expressly 
1  agreed  the.t  appellee  should  be  paid  only  for  subscriptlone 
^obtained  in  the  vicinity  of  tlie  bank. 

ITpon  thBBse  questions  the  evidence  wae  con- 
fliotlng  and  contradictory,  and  while  It  is  true  th-t  it  is 
the  right  and  duty  of  thle  court  to  reverse  a  ,iud?nnent  ^rhen 
It  is  not  supported  by  the  evidence,  neverthelees,  the  evi- 
dence offered  on  behalf  of  appellee  war.  sufficient  to  support 
the  3\»ifpent  entered,  and  upon  a  careful  ezaiaination  of  the 
record,  we  are  unable  to  say  that  the  Judment  is  contrary 
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to  tho  jHanlfeet  weight  of  tho  evidence.     In  0uch  oircumstancsB , 
tl»  uniforK  rulings  of  the  Cupr^ne  and  Appellate  Courts  of 
tMii  Btate  r«€rulre  that  a  jud,i^.ent  shall  not  be  disturhod. 
The  Judgment  of  the  County  Court   is  affirmed. 
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F,   A.  110HRI8,   I 
Vor  us«  of  Ottit  Bentfdloi,  Lillian 
Brahaa  and  Sari  Benediol  doing  bus« 
iaesn  as  The  Benedict  !]^pe-settin£ 
Oonp&ny,  for  use  of   Ki%ore  Linotype 
Company,  a  oorporationi 
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Defendi^ts  in    Srror, 
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A  Corporation,  | 

\   Plaintiff  in  Srror. 
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MB.   JQBtlQllS  TAYZiCK  delivered  tHe  cpinien  tf 
the  ««urt« 

0»  Augttst  1,  1914,  the  Kll^re  Linotype  Conpai^, 
a  eorperatlon,  began  suit  in  the  Municipal   Court  against 
Hankel  J^rinting  Co.,  a  oorpormtien,   (hereinafter  called 
the  defendant)   for  the  sum  of  #2€e.00.     On  Mardh  9,  1914, 
the  case  waa  tried  hefere  the  oourt  without  a  Jtury  and 
Jild4gpieat  ent<?r$d  a^aiiuit  the  defendant  for  the  sum  of 
$74.45  and  eoete;  and  the   oaae  nov  eomee  h«re  on  a    writ 
of  error  eued  out  hy  the  defendant. 

fhe  suit  trae  originally  begun  by  the  Kilgere 
Linotype  Company,  a  oorporatlon,   Againet  the  Hankel  Print* 
ing  Conpany,  a  eorporation.     Amendmenta  were  aade  from 
time  to  tim*  so  that  at  the  time  of  the  trial  the  title 
of  the  plaintiff  was  *V,  &,  Morria,  for  use  of  Ottie  Bene« 
diet,  Lillian  Braham  and  larl  Benediet,  doing  buaiaess  as 
the  Benedict  Type-setting  Corapany  for  use  of  Kilcore  Lint* 
tyi^e  Company,  a  oorporatlon," 
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Th9  final   Ktiit«a«nt  of  olAlm  nad*  >y  th«  pX&lntiff 
January  30,   19X5,'  all«g«ai 

"***that  its  claim  ie  for  the  valita  of  ttm 
tl&ounand  and  t^nnty  (8020)   pounds  of  linetyp* 
moiaX  oimod  by  the  Kllcore  lanotypo  Company  at 
tan  (IC)   o<!nt8  par  pound,  to»vlt{  |20e«o0{   da-* 
IlT9rad  to  dfffendRnt  by  F,   »,   Morrla,  and  Cttia 
Benedlet,  Lillian  Brahaci  s^nd  Karl  Bentodlet,   do* 
iag  bttsinaos  aa  t^e  Ben«diot  Xypeosattlng  Co»- 
pany,  ti^ioh  bock  aoaount  cmd  the  ri^ght  to  sua 
for  oaid  aetal  r«pr(!!««nted  th^^reby,  v«r«  aaqulr-* 
•d  by  ih*i  ctaid  Kilgor«  Linotypa  Goaqi>any  prarioua 
U>   th«   cojai  ifnewsfint  of   Its   Buit,   to«wit;   a  balanoa 
•f  .v8140i  pounds  which  vaa  acquired  from  the  said 
7.  &•  M»rr!i»,  and  all  of  the  aaounts  represented 
tgr  the  itentised  statement  attaeh<:>d   to   plaintiff *s 
statSBWnt  of  olaiss  beginning  February  let,  aetal 
Ufit  9*Vin4B,  and  ending  on  or  about  January  lBt» 
19X4,   59  pounds,  which  «cre  delivered  to   defen* 
dant  by  IJenediot  Typesetting    .'onpany,  ©nd  all 
right  to   sue  for  the  said  metal  Rn<i  the  book 
aooouat  representing  said  metal  was  transferred 
to   the  said  £ilgore  Linotype  Gompangr  preYious 
to   the  oosa  enceraent  of  suit;   that  said  linotype 
metal  was  d«livpred  to   the  defentsant*   open  cer- 
tain d&t(»8  and  in  certain  a:ra<.nmtn,  anct   that  only 
oertaitt  portions  th<?reof  vere  returned  or  paid 
for  by  the  defen^Jant." 

Atta«lh<?d  to   the  statement  of  olaim  is  an  itenised 
•tatnsent  purportian  to  shoiisr  the  receipt  by  the  defendant 
•f  7433  pounds  of  metal  and  an  aoeountin®  for  5413  pouads 
9t  metal,  laa-ring  a  balaaee  of  UGSQ  pounds,   for  «hiah  the 
plaintiff  olaim  #80t,  b«i^  at  the     jrata  of  10^  per  pound. 

On  Marc^  9,  1915,  the  defanaant  filed  an  affidaTlt 
•f  merits  la  vhioh  it  elaimst 


•*  ♦  ♦  that   the  nature  of  defencSant** 
defense  in  that  as  to    the  balance  set  out 
as  of  Fehruary  let,   1913,  and  ae   to  all   tha 
m«tal  belonging  to  F.  S.  Morris,   the  ssjao 
sraa  fully  pn-id  anc    settled  and  satiefied 
to  ?.    &.  I^orris,  before  tixe  Institution 
of  this  .vuit  without  any  notioe  that  the 
Banediet  type-setting  Company  or  thc>  Kil« 
gare  Linotype  (Joiapnny  had  any  right,   title 
or  interest  in  the  before  mentioned  metal, 
or  any  part   tiiTfi'Of ;    denies  that   th«   Kilgore 
Linotype  Conpany  owned  any  metaX   in  the  poss- 
ession of    thc:  (iefendant;    d-Jiiics   that   the  book 
aaeeunt  before  referred  to,  and  the  right  to 
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•ae  for  said  fosttd  represented  thereby  w«rre 
aequired  by  thn  said  Kilgore  Linotype  Oompmny, 
previous  to  the  efixaaenoernQnt  of  this  suit) 
from  V,   a*  Itorris  or  the  Benedict  fypeeetting 
Company;  arers  that  the  defend&nt  has  paid 
for  all  aetAl  eyer  sold  and  delivered  to  it 
by  the  said  Benedict  Typesetting  Company; 
denies  that  prior  to  the  bringing  of  suit 
plaintiff  acquired  all  right,  title  and  in* 
t«rest  whatsotrrer  in  and  to  said  olaim,  as 
alleged  in  asiended  statement  of  olaim. * 

JPrior  to  the  first  day  of  S'ebruary,  1913 «  Morris 
vas  engaged  in  the  linotype  ooapoeition  business  and  the 
owner  of  certain  linotype  laaohines  and  certain  ether  per* 
sonal  property  inoluding  a  large  aawuat  of  lino typo  metal* 
the  greater  part  of  vhioh  metal  was  ig  the  possession  of 
his  TariouB  Qttstomers.  On  January  31,  1913,  the  defendant* 
aaakel  Printing  Company*  ha4  in  its  possession  214oi  pounds 
of  linotype  metal  which  was  admittedly  the  property  of 
Morris  and  which  vas  worth  (it  is  admitted)  1Q<  per  pound, 
or  |214,05.   On  January  31,  1913,  Morris  entered  into  a 
written  lease  with  0,  M,  lenediet.  leasing  to  the  lattsr 
from  January  31,  1913  to  January  31,1914,  two  linotype 
aaehlnss  and  oertain  other  pezwonal  property  pertaining  ts 
a  linotype  type-setting  shop,  for  which,  the  lessee.  Bene* 
diet  agreed  to  pay  #1,200  at  the  rate  of  $10@  per  mcnth. 
The  leane  prorided,  among  other  things,  that  the  lessee 
Benediott  *Paj   rent,  gas,  power,  light,  telephone  bills  and 
all  operating  esofienses"  and  "pay  all  bills  contracted  la 
the  name  of  ?.  S*  Uorris,  monthly.  Party  of  the  first  part 
(J*.  S.  Morris)  is  to  oolleot  all  outstanding  bills  and  p^ 
all  expenses  up  to  the  date  of  thic  instrument. ** 

The  lease  also  prorided  that  the  lessee  Benedict 
s3u»uld  return  the  maohines  in  as  good  condition  as  found; 
the  snae  nuaber  of  pouads  of  lino type  metal  (as  shown  by 
receipt  held  by  said  first  party  of  this  date)  and  should 
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return  «I1  fonts  aaU  r^itrieas  and  all  other  •quipmeat 
"aa  Bhoira  by  the  InTeatiry  to  be  or  hara  been  leaaed  to 
him.  by  this  Inatrument  at  the  end  of  the  tex»  in  aa  good 
ooaditien  aa  found,  ordinary  voar  and  toar  exoepted*** 

Benediot*  vho  aubaoquently  organicod  the  Kilgoro 
Linotyi^e  Cezaj^aay,  took  OTer  the  businaee  of  florrid  on  Febru^- 
ary  1,  1913.  The  new  ooimpaiqr  did  busineao  vith  mai^  of 
the  fonaer  oustomera  of  Morris,  ataong  then  the  defendant, 
Bankel  l^rinting  Coapany. 

At  the  tlae  Merrio  nade  the  leaaa,  Febrtiary  1, 
I9IS,  the  defendant,  Ranlcel  Printing  Company  ow#l^hi« 
2140^-  poinds  of  natal.  Wa.«n   the  eliaitg*  vas  nade  and  the 
lease  took  effoet  and  Beaediet  stepped  in  and  took  eharge 
of  the  new  business,  the  natal  balanees,  iaeluding  that  of 
2140i^  poinds  aboTe  referred  to,  were  transforrod  to  the 
Benediot  books*  The  witness  Brahaa,  who  was  originally 
the  bookkeeper  for  l^'orris  and  oubsoqaently  beoaisae  iiHerested 
in  the  bueinesB  as  one  of  the  partners  of  the  Benodict 
1^o*settiag  Coaqpany  and  then  later  inttsrested  in  the 
Kilcore  Linotype  Oompaay,   testified  that  she  transferred  to 
the  Bonediet  books  all  the  outstanding  aetal  that  was  not 
paid  for  "that  Is  all  the  printers  were  expoeted  to  return 
or  pay  for  if  they  did  not  return  it".  It   was  the  custoa 
to  allow  the  printer  to  either  return  the  metal  or  keep  it 
and  pay  for  It  at  the  rate  of  1G|<  per  pound.  Tho  books 
that  wore  kept  were  rathor  priaitira  and  did  net  contain  auofa 
asre  than  the  aooounts  reoeirablt  and  eiaple  debits  and 
erodits.  There  Is  an  obwieus  ooafliet  in  the  testimony 
as  to  what  no ties,  if  any,  the  defendant,  Hankel  Printing 
Ooapany,  had  of  the  transfer  of  the  ^.etal  aooounts  by  Morris 
to  Benediot.  Benediot  claimed  that  ho  had  a  oonTersation 
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with  B*nk«l  9t  the  d0f«nd«tnt  oonpanjrt   in  ta^ich  the  l*tt«r 
«ald  that  h«  un«llorRto9d  that  Benodiet  had  taken  OT«r  tit* 
fiaxrin  plant.     On  the  ether  hand,   iiankel  of  the  defendant 
993i|>any  t<?etifi«d,  that  he  uml^rteoed  that  lierrle  and  Ben** 
diot  w«re  «erlcins  tegether  in  one  ooaqiany;   that  he  did  not 
knov  anything  about  their  dealings;   that  he  knew  Benediet 
aa  laana^er  for  Morris,  but  the  first  time  he  knew  Benedict 
Bade  any  olaia  againet  the  defendant  was  in  the  year  1914; 
that  he  reosiTed  »etal  ihtatements  fron  tine  to  tirae  uuiring 
the  year  1915;   that  they  were  alwaiys  on  the  trtationsry  of 
Korris. 

1%e  defendisstt  produced  a  statn^ent  en  the  stationery 
of  Benedict  fype-setting  Ooaspany,  dated  CShica^e,   <ruly  1, 
1914,  addreneed  te  Hankel  Printing  Cewpajiy,  under  date  of 
January  9th,   oontaining  a  ehiirge  for  oo«i>osition  aiasvoitins 
to  |d,&6,  whic^.  it  hs>d  ]paid. 

fho  telephone  on  the  premisef»  resmined  in  the  naiM 
of  Msrris  until  after  the  first  of  ©eteber,  1913.     About 
September,  1913,  eoiae  trouble  aroes  between  Horrie  and 
Benediot  OTcr  th.«»ir  relatione  in  re^^ard  to   tho  place  and  the 
property  involved,     Sfirris  teetified  that  he  nerev  author- 
ised Bca^dict  to    ccll@et  the  aetal   in  the  pcseestsion  of   the 
defendant.     At  the  time  the  linotype  saehines  were  turned 
htk^  to  jSfirrX^t  iion^dict  rcrfuc^ed  to   ttum  any  aetal  over  to 
hitt*     There  was  evidently  a  disagrotteent  between  Morris  and 
Benediet  in  regard  to  the  astal  that  was  in  the  shop  and  the 
aetal  in  the  hand«>  of  Morris*    ouatomers  on  February  1,  1913. 
Benedict  had  never  given  Morris  any  receipt  for  any  of  the 
metal,  although  when  he  took  possession  of  th(<»  shoy  there 
«as  1008  pounds  of  metal  there  at  that  tiae.     The  linotyps 
iHiehines  were  ttumed  baok  to  Morris  by  Benediet  sometisis  in 
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Ootober,   I91S  and  liorrio  stArlied  up  in  bueinese  again. 
Merria  eTlu«>ntIy  kn«w  that  th«  booiclceeper  vaa  going  to 
transfer  the  iaetal  balances  from  his  book  to  anoth<%r  book 
and  that  the  siotal  aoeounta  vnro  going  to  bo  oarried  along 
by  Benediot  in  hi a  businoes.      Xt  waa   the  understanding  that 
Harris  alght  have  a  position  irith  Benedict  and  irerk  for  hia 
if  he  d<sslr«d  to  do   so* 

Sometime  in  Ootober,  1913.  after  Uerris  got  his 
a«ohines  baok,  he  went  to  llankel  of  the  defendant  oonipaiqr 
and  laade  a  settlement  vith  hia  for  the  asatal  which  the 
defendant  had  in  its  poaaeseion,  vhioh  vas  something  like 
X70C  pounds*  The  iMUte  vith  Benedict  had  been  terminated 
swaetisM  la  September,  1913. 

there  is  obTioue  confliot  in  tht»  testiassQr*     The 
Xease  does  not  help  the  position  of  the  plaintiff.      It  in 
fact  charges  the  plaintiff  vith  ICCQ  pounds  of  metal*     The 
irords  in  the  lease  as  to  vear  and  tear  do  not  in  our  Judg» 
sent  apply  to  the  consui^tioa  end.  loss  of  raetal  by  remelting 
and  use*     Upon  the  execmtion  of  the  lease  the  title  to  the 
2140i^  pounds  of  Bietal,  ivorth  10  oents  a  pound,  itrais  in  Morris, 
fhe  plaintiff  elaias  it  by  reason  of  the  leas*  and  the  eon* 
seat  of  Morris  and  the  defendant*     The  defendant  claims  the 
lease  dees  net  in  any  way  pass  title  to  the  leasee,   that  is, 
either  to  the  metal  or  to   the  aooeunt,  and  that  itnoTer  had 
any  notice  of  a  transfer  of  the  right  to  the  metal  or  tc  the 
aeeount  from  siorris  to  Benediot* 

The  important  question  to  be  considor^^d  is  tvhether 
the  defendant  had  notice  that  the  metal  account  had  been 
transferred  to  the  plaintiff*     If  the  defendant  did  not  h&rm 
suffleient  notice  then  the  settlement  he  made  vith  Morris 
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relieves  it  froa  further  rosponniblllty.  7he  liurdca 
of  proTing  that  notla«  ia  upon  the  plaintiff.  W«  art 
•f  th«  opinion  that  th«  plaintiff  has  not  Buffloiontl/ 
pr«T«n  that  the  defendant  had  notloe  of  an  alloged  tranafor 
of  tho  rii^ht  to  th9  motal  or  to  the  aooount  from  liorrla  to 
B«n«diot« 

The  Judgment  must  l»«  roYorsed  and  the  oause 
diaals8«d« 
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C.   W.    COOHRAH  LUMBSR  00.  , 

A  Corporation,  « 

I>efend|nt  in  Brror, 

VB, 


COJfSOLIDATliD  ADJUSTJffiNT 
A  O«x^oration» 

\  Plaijptiff  in  Error, 


ERROR  TO 

MUNICIPAL  COURT 
Of  CHICAGO, 


20  2  I.A.  hS. 


MR.  JUSTIGi:  TAYLOR  delivered  the  opinion  of  the 


court. 


In  An  action  of  contract  in  the  Municipal  Court 
the  C.  W.  Cochran  Luiaber  Co,»  a  corporation,  (hereinafter 
called  the  defendant)  recovered  judgment  against  the  Con^ 
Bolidated  Adjustment  Company,  a  corporation,  (hereinafter 
ealled  the  plaintiff)  for  $346.96  and  costs  of  suit,  to 
reverse  which  the  defendant  prosecutes  this  writ  of  error. 
In  the  lower  court  the  case  was  submitted  to  the  court  for 
trial  without  a  Jury. 

L'-*ka(j^rt  of  the  contracl^ which  4*  in  writing,  and 
signed  by  the  defendant  alone,  ^t«~  as  follows: 

"This  certifies  that  C.  W,  Cochran  Lumber  Co., 
client,  of  Meridian,  Miss,  has  paid  to  the  Consoli* 
dated  Adjustment  Company,  of  Chicago,  $98.64  for 
which,  together  with  commissions  according  to  commis-> 
aion  rates  printed  below,  to  be  paid  by  said  client, 
the  Consolidated  Adjustment  Company  agrees  to  give 
to  said  client  a  three  years'  service  from  the  date 
hereof,  in  the  prosecution  and  adjuctment  of  claims 
P-ggregating  ^2157.37,  to  be  listed  for  adjustment 
under  terms  of  this  contract. 

GUARAIITY. 
The  Consolidated  Adjustment  Company  guarantees 
that  it  will  recover  in  cash,  or  secured  net  settle- 
ment, from  the  claixas  of  said  client  at  least  ^502.23, 
or  to  refund  the  full  initial  fee  paid,  reserving  the 
right  to  cancel  the  contract,  refund  said  initial  fee 
and  surrender  all  claims  listed  hereunder  at  any  time 
within  six  months  from  date;  or  will  continue  the  sfr- 
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Ties  under  tfele  centrfect  beyond  the  tera  tLbrrtt  sien- 
tloned  and  until   the  mini»»i  aalTagtt  ajaount)  h«reliw 
after  eatiiaated,    ch&ll  hare  been  bo  recovered,  rith- 
out  additional    compensation  except   commissions,   as 
hereinafter  cpeoified,   on  adjustments   effected. 

Aggregate  amount  of   claims  con- 
tracted for $8157,37 

Minimum  8al7ai;«  amount  estimated 

on  said  olaizas 1004,46 

Amount  of  gitaranty 5CS.23  nk 

«rttdgm»ts_ Bonds       Claims  in  ) 

"  )  Total  I 

Aoe'ts         Hetes       ControTercy) 

(ClasBifieation  of  claimjs  neceeeary  only  when  lean  is 
desired.) 

Lest  Debtor  Bankrupt  and     )  «  «.  i 

Claims Outlawed  Claims  )  Total. 

(He  Oiaarasty  on  this  class  of  claims) 

GO&DIISSION  BAflS: 

On  adjustment  ef  OTsr  flOO 10  per  eeni 

On  adjustment  of  OTer  #85  to  |100  inelusiTe.. ..15  per  sent. 

On  adjustments  of  $26  or  less 25  per  cent, 

On  current  claims  not  exceeding  IS  months 

past  due 7  per  eoa^ 

(Miaioum  fee  50  cents) 

The  Consolidated  Adjustment  Company  further  agrees  at 
all  times  te  confine  its  process  within  the  limits  of 
the  law,  and  the  said  client  agrees  to  immediately 
report  all  payments  and  to  promptly  remit  commissions 
thereon.  t 


Reoeiyed  of  C.  W.  Cochran  Lumber  Company  Ninety  eight 
JB  64/100  Dollars,  as  payment  in  full  on  a  full  three 
year  $2167»37  contract,  from  Herember  3rd,  1910  to 
HoTember  3rd,  1913. 

COHSOLIDATED  AD JTJSTJffiHT  CCMPAHY, 

"By   Chas,  7.  Perkins. 

iMkted  Hoyember  3rd,  1910." 

Plaintiff  admitted  that  the  defendant  had  oollecte4 
OB  the  claims  in  question  #172«52  and  that  the  defendant  had 
turned  oyer  to  the  plaintiff,  after  deducting  the  defendant's 
eommiBBion  ef  $17,25,  the  sum  ef  $155.27.  The  difference 
between  $5C82.23,  the  amount  of  the  guaranty  mentioned  in  the 
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writing  signed  by  the  defendant  and  $155«27,  the  net  amoiiat 
reoeived  "by   the  plaintiff »  is  the  amoimt  for  irhioh  the 
Judgment  was  entered,  that  is  $346.96. 

On  Ootoher  1,  1913,  almost  three  years  after  the 
date  of  the  contract »  the  defendant  wrote  to  the  plaintiff 

the  following  letteri:-,^  ,P^^^  <a^  ^....t^^jc^r^^-^^  .' 

"In  our  preseoutlon  of  the  elaima  you  hare 
suhmltted  for  our  serriee  under  a  certain  printed 
form  of  contract,  we  find  that  we  will  not  be  able 
to  realise  the  full  amount  stipulated  on  the  claiais 
filed  to  date.   This  iB^^|  to  the  fact  that  some  of 
the  claims  filed  with  us/against  persons  who  were  not 
to  be  found  at  nor  traoed  from  the  addresses  given 
us;  others  outlawed  or  discharged  in  bankruptcy. 

"We,  therefore,  inform  you  of  our  election 
to  continue  to  giro  you  our  services  as  collectors  be^ 
yond  the  three  year  period  mentioned  in  the  contract, 
and  in  accordance  with  its  terms  our  service  will  be 
eijxployed  in  your  behalf,  without  additional  costs  ex»* 
cept  commissions  on  moneys  collected  for  you,  ^  ><  X 
— "^ghin  given  you  the  right  to  oemmand  our  sey- 
vices  as  collectors  on  any  and  all  business  yp^may 
submit  until  the  amount  specified  in  the  c^xzv&ot   is 
realised.  Had  the  claims  you  have  already  filed  with 
us  been  of  the  character  and  nature^^etrntemplated  by 
the  contract  I  undoubtedly  we  wouldrnave,  ere  this, 
realized  the  amount  proposed. ^^ 

"You,  of  course,  have  other  past  due  claims 
deserving  of  our  at tentioa>  which  we  urge  you  to 
ferwarA.  Our  agreemejit^with  you,  in  the  form  of  a 
printed  contract ,  pro vides  for  our  service  upon  your 
entire  collectiAobusiness  without  additional  costs 
to  you  excej^t^^mmlssions  on  moneys  actually  collect-* 
ed.   Then.-'iiubmit  such  business  that  we  may  be  given 
every  ojrportunity  of  as  speedily  as  possible  maturing 
our  csmtraot  with  you  of  recovering  from  correct  and 
justly  due  claims  against  persons  of  correct  addresses 
■the  oontract  provAAeB  for.* 

The  writings  above  set  forth  anA  the  admissions 
as  to  the  amounts  paid  and  received,  and  a  written  state- 
ment of  the  daias,  constitute  all  the  evidence  in  the 
ease.  The  record,  however,  showe>  that  the  defendant  offered 
to  prove  that  a  report  was  made  to  the  plaintiff  that  the 
correct  addresses  of  five  of  the  debtors,  against  whom  were 
claims  aggregating  $1557,34,  could  not  be  fouadTl 


-5- 


iajjvmm  fa  tuit   ,r&.6£X$  bau  ftmbe.»J.*b  •ill  ^  k^KgJtm  ibI^Itv 

•i(;t  -xftjfl*  B'loftX  99tAi   ttsomla   ,Ciel   ,1    xhcato')  ttO 
'^'^tintAli  iktit  oi  sloiw  ^aiii^«*^9t)  sdi   ,i^o«-i^noc   till  lo  9;fMb 

flXtiTj^  »rf  j-oxi  Xliw  ,  noD   lo  arxol 

torn  9tfirr  oriw 

' '     ijjo   ?:■■  ,  ■■•  ' 

•rf  x; 
"  ■■■-  -JCX  .'S    .. 

dilrr  1^X1^  ^'^fc<i::^  liR  t 
\ti  fc^d-aXciVs^jTto^^s".... 

suKjttXn   Siifj   iaaq  I'lrO^ 

■^iaoo   X  «'  ijjo.!l*.br 

-.  \;«XXor      ,.  •  exoooifi  n' 

yxii.trtrjf  ©ItfifT'^q  e«  yXi  V*  ■•?:t'»v'^ 

nor:-  lo  Miot'xvq  Ian: 

-octAia  aftm-xv  a  bna   ,I>«tX<9»i  iuut  i>Xo^  ■tju/omfi  •tii   oi   aji 
•lit  itI  Bon9tkr9  Bdi   XX«  •luliJ'anoo    ,«0(XaXc  Inaxa 

i*   ttuii  ViUnksiq  •rtJ  «>t   »to»i^  e/awr  iToq^^t  •  *Jtdi   afotq  o^ 
•new  noiiv  4-aala:ij>t   .ai«Jtf9l>  aift  ^«  aTll  "io  a#«a«aJ>hi»  J-ot^too 


It  is  eoatcBded  \tj   the  defendant  that  the 
plaintiff  vao  Isound  as  a  condition  precedent  to  recorery 
to  proT©  that  the  olaims  furnished  for  oolleetion  were 
neither  outlawed  nor  e«ttled  by  Taanlcruptoy,  nor  against 
lest  dffbtore.   The  contract  in  this  case  is  a  unilateral  '^ 
eontract.   When  the  plaintiff  delivered  the  $2157,37  of 
claims  to  the  defendant  for  collection  and  paid,  as  he  did, 
the  8\m  of  $@d»64,  he  had  perfcrmed  in  full  all  obligations 
upon  hlKi.   There  then  remained  eutetending  the  promise  of 
the  defendant  as  evidenced  by  the  writing  which  was  signed 
"by   the  defendant.   The  writing  is  nett  a  contract »  as  soaM  v 
•f  the  courts  have  erroaeouBly  called  it,  it  ox^y  contains 
the  promise  of  the  defendant  and  a  receipt  for  money  paid 
iBy  the  plaintiff.   It  follows,  therefore,  that  If  the  de« 
fendant  wishes  to  taks  advantags  of  any  qiial if  1  cations  or 
limitations  as  set  forth  in  the  written  expression  of  its 
obligations,  the  defendant  must  itself  affirmatively  offer 
•vidence  to  that  effect|  in  other  words,  when  the  defendant 
elaims  that  its  guaranty  is  limited  the  burden  of  introduoM 
lag  evidence  to  that  effect,  is  not  en  the  plaintiff  but 
•n  the  defendant. 

It  le  further  contended  by  the  defendant  that 
bankrupt,  outlawed  and  lest  debtor  claims  are  eocpressly 
ttcoluded  from  the  guaranty  sued  en»  and  that  the  lower  court 
erred  in  z>ullng  that  evidence  on  that  subject  as  to  the 
claims  aggregating  $2157 ,37  was  iimoaterial* 

The  obligations  of  the  defendant  which  areas 
by  reason  of  the  writing  of  December  S,  1910,  are  substattf* 
tially  as  follows: 

7irtt,  the  defendant  promises  the  plaintiff  thrss 
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years'  oolleotlon  •ervice  in  the  proseoution  and   adjust- 
ment of  daiias  aggregating  |I2157«37; 

8«eoad,  the  defendant  prouises  to  pmgr  to  ths 
plaintiff  at  least  #502,23,  er  refund  the  full  initial 
fee  paid,  or  cancel  the  contract  and  refund  the  said  fee 
within  six  months  from  date  or  continue  the  serrioe  after 
the  expiaration  of  the  three  years  and  until  $1004.46  has 
Ijeen  re  coyer  ed. 

the  mritten  elsligation  of  the  defendant  is  soas^ 
t»hat  different  from  that  in  Mound  Pity  Bis.  Co.  t.  Con.AdJ. 
Co.  152  111.  App.  155. 

The  aggregate  amount  ef  claiBW  in  the  instant 
ease,  is  especially  set  forth  as  #2157»37,  and  the  amoiuit 
the  defendant  guarantees  is  specified  twiee,  as  $5C^»25. 
The  second  time  it  is  mentioned  it  is  irritten,  "amount  tf 
guaranty  $502.23  net"|  and  this  appears  in  the  writing 
some  lines  earlier  than  the  expression,  "(Ho  guaranty  on 
this  class  of  claims)''.  The  defendant  offered  no  proof 
in  explanation  of  the  word  "guaranty",  and  the  writing  in 
no  way  shows  how  the  sum  of  "502.23  net"  was  computed.   If 
the  hlarJcs  had  heen  filled  out  there  would  then  hare  been 
some  basis  for  a  ooaiputation,  but  they  were  not  and  the 
parties  are  affected  only  by  what  the  writing  contains. 
Bearing  in  mind,  therefore,  the  affirmative  preiaises  ex^ 
pressed  in  dollars  and  cents,  and  that  that  part  of  the 
writing  which  seems  to  imdertalcs  to  qualify  the  general 
guaranty,  contains  no  amounts  but  is  left  blank;  and  that 
the  writing  does  not  explain  how  the  amount  $502.23  9as 
computed;  it  ssems  only  reasonable  to  conclude  that  the 
writing  does  net  bear  out  the  oontention  of  the  defendant; 
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1»ut  aupportB  the  ruling  of  the  trial  Judge  that  the 
defendant  waa  not  entitled  to  introduce  eridence  to  ehow 
that  any  part  of  the  guaranteed  amount  of  #502.23,  hae 
failed. 

Finding  no  error  in  the  record  which  justifies 
a  reTersal  of  the  Judgment,  it  ie  affirmed. 
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i/     / 


4ft«     -      21837 


iKRSHARi)  SClIIPl'iHSKY  and 
ROMANS   SCHll'iin^l^KY, 

Appellanlts, 
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GUSTAV  OAilTHiSK   •t\«a.,        / 
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Appeliants  filed  a  bill   to  forocloiie  a  trust  deed 
executed  by  the  (iRrtnerisi   to   secure  their  principal  and 
interest  notes  made  payable   to  Roeie  Arononski,    the  nother 
of   oomplainmita.      Xhe  bill  sot  up  the  endorsement  and 
transfer  of  said  notes  by  her  to   them,    Juat  bt-fere  her  d««th, 
default   in  payment  of   tke  seoond   interest  note,    and   their 
•lection  under  a  provision  of   the  deed   to  declare  the 
principal  sum  du«. 

The  Gartners  answered  arrirrinr^  readiness   at  all 
times   to  pay  the  said  interest  note  but  that  they  did  not 
Itanov,   under  cir(mraDtance8  set  forth  in  the  answer,    to  vhem 
to  pay  it,    and  tendered   the  amount  in   eourt.     Later  Michael 
ATonoxsici,    the  surviving  husband  of  Hosie,    and  step-father 
of   coiaplainanbe,    an   old  man  about  eighty- three  yoara   of  age, 
filed  an   inturvening  petition   claiming  on    Ina  facts   therein 
alleged,    to  be   the  legal  owner   of   said  notes. 

The   isisuea  being  duly  formed,    the  cause  was  referred 
to  a  master  who  f 'iund  in  aocordance  critli  the   averments   of  the 
intervening  petition  and   the  answer  of    the  Gartners,      iilxcep- 
tions   to   tho    report  were  overruled  and  a  decree  entered 
approving  the  saae,    ordering  dlsnissal  of   the  bill  for  want 
•f  s^lty,    canceling  and  holding  for  naught  the  assignment 
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and  traaafar  of   the  notes  by  Rosie  to  eonplninanta,    declaring 
Uieh&el  AronovaJci   to  be   the  legal  and  equitable  owner  of  said 
notea  and  ordering  conilainanta   to  tr(.mafer  and  delirer  thea 
to  hia.     1^«  appeal  ia  frojm  that  decree. 

Most  of   the  ^irgument  of  appellants  rolatea   to  the 
auf iioiency  of   the   evidence  which  we  have  carefttlly  rovieved. 
It  covered  among  other  matters   the  tranaaetions  pertaining  to 
the  loan  and  execution  of   the  papers,   adadaaione  made  by  Rosie 
.'ironowalci   to   third  parties  bearing  on   the  source  and  ovnerahip 
of   the  stoney  loaned,   prior  tranaaetions  by  i^ich  its  aouroe  was 
traced   to  the  posses ^i on  and  ounership  of  Miohael  /vronowskl, 
and   the  finaneia,!   oircusiatancea  of  each  at  the  tine  of  tholr 
marriage  and  up  to  the  tlBM  of  the  loan.     At  points  tho 
tostifitony  waa   oonflicting  and  contradictory,    and  roquired  the 
Rtaatisr  to  pass  «a  th«  oredibility  of  the  witnesaea,    and  we 
cannot  »ay  that  hln  findings  of  faet  were  not  oorreet.     Follow* 
Ing  the  general  rule,   his  findings  will  not  bo  revsrsed  unless 
clearly  and  palpably  contrary  to  the  weight  of  the  testimony. 

ilor  need  we   consider   the  objectioris  made   that  the 
testimony  of  ^ronowalci  waa  inadmissible,   which  -^ere  sustained 
by  the  master  as   to   communications  and  transactions  with  his 
wife  during  her  life  and  which  he  reported  he  did  not   conaidrar 
in  reaching  bis   conclusions.     Excluding   aueh  testimony  we  find 
sufficient  evid^iee  in   the  record  to  v^arrant  the  master's 
ooneluaions  and  the  findings  in  the  deerae. 

In  their  printed    argument    counsel  for  appellaato 
atate  that   they  do  not  desilre  to  dlacuas   the  oonelusions  as 
to  legal  and  equitable   rights,   but  that   "their  great  objection 
to   the  report  and   the  decree  is    that   it  is  not  warranted  ^y 
the  evidenco.**     7or   the  reasons  above   stated  we  shall  not 
discuss   the  evidence,    and  reaching   the  conclusion  that  tho 
findings  in  favor  of  tho  intervening  petitioner  wore  Justified 
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and  that  eoaplalnanta  had  no  lag&i  right  to  th«  netaa  1>/ 

irnleh  they    ^ould  ja&intain  th«  bill,   wa  naed  not   consider 
tha  mrrite  of  the  defanaa  leade  "by  tiie  aartners.     Mo  queation 
arises  hare  batveen   them  and   the   Intervening  petitioner. 
ie  think  the  bill   waa  pro  >eriy  dismieiiod  for  want  of   equity 
end   that   the  decree  ahouid  'be  affi  iiic4« 
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m,  PRKBIDIHQ   JU3TICS  BAimSB 
DBLIV'SEliD  tHK  OP  IN  ION  OF  THS  COURT. 


Th«  onXy  oontention  on  this  ^peal  is   that  th« 
court  should  not  hare  directed  the  rerdict  for  plaintiffs. 
Ths  suit  vas  on  a  proaissory  &ot«.     i^efendants  vere  the 
makers  and  plaintiffs   the  payees.     The  def«ise  was  want  of 
consideration.     The  controlling  facts  were  tmdisputed  and 
there  was  no  e-rldenee  fairly  tsnding  to  shew  anything  to 
support  the  defense. 

7  The  evidence  showed  that  plaintiffs  and  two 
others  were  the  officers  of  a  eorporation,   arid  cnnprised 
its  hoard  of  directors  and  all  of   ita  stoekholders;    that 
the  corporation  owned  a  patent  and  duly  executed  aa 
assignment  of  it  to  four  persons,    three  of  whom  were  makers 
of  said  note;    that   the  e cms i deration  named  was   $15,000  of 
which  $5000  was  paid  at   the  time  of   the  asBigniB«it;    that 
an  understanding  was   reached  between   the  directors  «• 
such  at  a  regular  meeting,    (idio  comprised  all  the  stock- 
holders)   that  the  halanoe  of  $10,000  should  be  divided 
between  them  according  to  their  respective  shareholdings, 
of  whloh  plaintiffs  held  two- thirds;    that  the  note  la 
question  wss  given  and  taken  for  their  pre  rata  interest 
with  a  clear  understanding  by  all  parties,    including  all 
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•Moola  Mii   XXa  ^••I'x^peo  odv)    ^soil-s^n  'nXAfa»<x  •  #«  daua 
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the  stookhoXdera   fiforeaaid  and   the  makers   of  th«  note, 
that  It  was   in  part  payneoit  of  such  consideration.^ 

Under  sueh  a  state  of  facta  we  do  not  think  th* 
eonaideration  of  the  note  eould  He  questioned,    or   that  a 
second  recovery  therefor  oould  be  had  by  the  corporation. 

30BUB  of  the  xBatkera  of  the  note  were  net  direct 
beneficiaries  of  the  aauignaiant,   but  it  is  net  necesaary 
that   the  consideration  should  have  pasaed  to  t)iem  fron  the 
payees  of   the  note.      If   there  was  a  valuable  eonaideration 
passing  to  them  from  the  ether  makers   or  any  one  else  by 
reason  of  whieh  they  executed  the  note,    that  would  be 
sufficient   to  austain   it.      ( Moore  v.  ^ubbard.    42  H .  E.   963; 
Farrow  v.   Turner,    8  A.  K.  Msrshali   (9  Kjr.   495);      Gwbb.  HatU* 
Bank  v.  Klrkweod.    172   111.   569;    Cobb  v.  Keren.    78   111.   App. 
«58.) 

He  proof  was  adduced  to  shew  that  a  valuable  con- 
sideration did  not  pass  to  each  in  seise  form  by  reason  of 
which  each  signed  the  note. 

J?e  think  a  verdict  was  properly  directed. 
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!««  PRSaiDIHa  JUBTICS  BAr:HS3  D)!XIVFJ^-KD  THE   OPINION   01   TKIS  COURT. 

This   appeal   is  from  a  judgment  for  |344l.XSl  in  a 
«aii«  tri«d  without  a  Jury,  brou^jht  to  recover  rent  aad  cer- 
tain expenses  provided  for  to  a  lease  "by  the  plaintiff, 
Goldberg,     On  tlie  liaek  of  the  lease  was  a  written  guaranty 
■by  the  defendant  (appellant)   of  the  payrsent  of  the  rent  and 
perforujance  of  the  ooTenante  toy  the  lessees,   "upon  condition", 
aa   therein  sj^resBly  otated,    '•notice  is   to  "be  given  bw  in 
writing  within  ten  (10)   dcye  af t@r  failure  of  leasees  to 
coE^ly  with  ternw  of  lease. « 

Befendnnt  pleaded  several  defenses   only  ono  of 
whieh  need  be  considered,    that  of  failure  to  give  a  i^rittan 
notiee   in  compliance  with  the  torins  of   the  gutiranty. 

The  term  of  the  lease  was  from  Way  1,   19CS  to 
April  30,    1913.     The  rent  was  pfayable  on   tJxe  first  of   eaqh 
month  in  advance.     The  rent  »ued  for  accrued,   and  the 
expsnsciS    claimed  were  incurred,    durin^^  the  last  year  of   said 
term.     The  evidance   is  aciSEiewh^t  <S#certa,in  whether  the  t'^ants 
who  dftfaulted  in  paysiont  of  rent,   as    claimed,  on  Hay  1,    19in, 
held  under   the  leaea  in  question  or  another  one.     But  in  the 
View  we  take  of  the  case  that  need  not  be   c(»i0idered.     For, 
tf  the  guaranty  was  still  in  foree  on  May  1,   1912,   a  strict 
eonstruotion  thereof,   which  the  guarantor  can  invoice. 
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( Tolrean  Co»  ▼,  Rice,    164  111.   256)   requirad  »ur-vic«  on 
Ifyers      of  a  written  notice  nf  the   default  within   ten  dt&y> 
froK  May  let.     For   tl^iere  can  be  no  question   that   the  giving 
eao    receipt  Of  auch    i  riotiae  was  a  con'Utlon  preeedsnt   to 
liability  on    Uie  guaranty  and   that  without   aonplianoe 
therewith     he  guarantar  was   dia charged,    (^'iat'l*   Surety  Co. 
▼  .   ^onft.    125  fed.  Rep.  887;  £.  j^,   Fidality  A  -luarantj  Co. 
T.  iUce,    148   Id.   2.06;      Toljawn   Co.  ▼,   .aloe.    »uyra)   and  of 
eo'arse   the  burden  w5s  on  plaintiff   to  shew  auch  a  seryice. 
This  W8S  not  dono.      The  natioe  or  notices   relied  on   con- 
sisted  of  gionthly  statements   of   rent  due  as   it  accrued, 
Mailed  to  vyers  at  Peru,    Indiana,    aa  elaimed  by  plaintiff's 
'bookkeeper,    aometime  betvreen   the  firat  r>jfid  tenth  days   of 
mkoh  fflonth       But  r  agardless  of  thra  uncertainty  irtKethor  a 
Botioo  naailed  a»   late  aa   tho  twith  of   th«  iionth  oould  hnve 
reached  Myari  within    ths   ten  days  provid«d  for,   Myers 
testified   that  he  received  no  sveh  notices  nor  any  other 
written  notices  between  July,   1910  (vhen  ene  uaiaq^ortant 
ts  the  lesuee  here  was   receired)   and  itlay  16,   1910,   uteen  a 
trrltten  notlcf;  dated  May  15,   1912,    wap  roetsived,  manifeatly 
too  late  to   comply  with  the  condition  of  the  guaranty. 

i§ven  if  fa  Btateaont   of  rent  due   oould  be  deemed 
ft  notiea  of  failure  of  th«£  lessee  to  comply  v;ith  the  terma 
of  the  lease,   yet  proof  of   the  laailing   thereof  was  not 
auffloient.      It  devolved  on  plaintiff  to  prove  a  mritten 
notice  waa   received  within   the  ten  days  aftsr  such  failure. 
There  hein^;  no  .'^udh  proof   in   this  case,    and  it  appeaxing  th4t 
there  ^aa  such  a  failure   of  which  the  defendant  was   entitled 
to  due  written  notice  a.^s  a  condition  precedent  to  liability 
tm.   the  guaranty^   he  was  discharged  therefrom,   and  the   trial 
court  should  have  so  found. 

The  court  svidently  took  a  diff ereaat  view  of   the 
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Xem  Tot  it  refuaod  to  hold   "that   th«  wore  mailinp,  of  r  notice 
la  not  enffio5.*nt   t©   ch-ire©  th«  .-'.of ©nfijmt,   ly.it  th«t   auoh 
notlc»»  Bust  bo  actually  ricaired,*      In  this   it  err«d.     Theri 
va*  no  atteiapt   to  proTe  the   actual  receipt  of  a  written 
notieo.     Tiie  judgiaont  muBt,    therefor*,   h«  reversed,    and 
Judgment  ontere-?  hflre,   for  on  the  undisjmted  facts  pertaining 
to  notic€^,    an  essential  element   of  proof,    there  could  be  no 
recovery  at  law. 
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nt.  passzBXiro  ^mrmii  bahhms  bm.I7hreb  thb  0i>iHi(af  gv  thb  court. 

Th«  points  urged  on  this  aippeal  srs  that  tha 
4ttdgfli«nt  is  Toid  and.   If  net,    th«  court  abused  Its  dis- 
erstlon  In  refusing  to  Taoate  It. 

Hotice  to  plaee  the  cause  tm  the  shert  eauM 
calwidar  was  given  to  appellant  and  filed  with  the  clerk, 
Vrldayi  May  38,    and  the  eause  was  heard  and  Judgment  onter- 
ed  against  appellant,    Tuesday,  Jxme  8,    eleren  days   there- 
aifter.     The  rule  of  court  relating  thereto    designated  Monday 
as  the  day  of  the  week  on  w'ieh  suoh  eases  are  set  for  trial, 
and  Thursday,   eleven  days  before  sudti  Monday,   as   the  day 
on  i^loh  aexi^ee  of  the  notice  to  plaee  on  such  calendar, 
shall  be  fUeA. 

Clalaing  It  wn«  led  to  bellere  that  because  of 
the  giving  of  suoh  notice  on  Friday  Instead  of  Thursday  the 
case  would  not  be  heard  before  llonday,  June  14,   appellant 
sade  a  motion  to  vacate  the  judgment  aocoi^wiied  by  an 
\  affidavit  based  on  the  foregoing  facts.     Plaintiff  did 
net  resist  it  saxd  when  the  court  suggested  that  it  should 
be  allowed,   appellant,   for  some  undiselosed  reason,   withdrew 
the  motlmei,   pursuant  to  wiiidki  an  order  of  the  withdrawal 
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waa  entered  and  exeoutien  on  the  judgment  iasvied.     The 
next  dsky  appellant  Again  appeared  and  renewed  sueh  motion 
without  assigning  any  additlenad  grounds  therefor  or 
•xplanation  of  its  change  of  attitude,    and  because  of   the 
denial  of  that  motion  this  appeal  is  taken. 

The  oontention  that  the  judgment  is  void  ia 
iritielXy  untena1»le*     The  OQurt  had  Jurisdiction  both  of  the 
parti m   to  the  cause  and  the   subjetf?t  matter   thereof.     Hor 
did  the  court  abuse  it*  discretion.     To  hold  that  it  did 
would,  oouatenance  a  praotiee  of  playing  fast  and  leo«« 
/  with  the  court.     If  the  procedure  was  irregular  and 
prejudicial  appellant  eould  have  had  redreaa  en  its  first 
notion  to  iraeate.         But  idien  the  court  waa  about  to 
jgtant  it,      the  motion  was  withdrawn  and  assent  to  tho 
judgment  waa  thus  impliedly  given. 
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MR.  PRliSSIDING  JUiiTlCii;  BA^SaS 

aaa-iY.sm)  thb  opikicw  oy  the  cogRy. 


I  Ibis  appeal  ia  from  an  order  of  the  Circuit 

I     Court  of  Cook  County  disnisainf^  for  vant  of  jurivdiotlcm 
'     tun  appeal  thereto  fren  the  judgment  of  a  police  aiaglatrate* 
w«  infer  fren  the  arguments  and  briefs  filed 
that  the  ground  of  the  dlsmlGBal  vae   that   the  court  deesed 
the  appeal  aa  one  talcen   in  a  qua8i-Grxad.nal  case  and  hence 
{to  the  wrong  court.     Appellant's  point  is  that  there  was 
nothing  before  the  court  to  indieate  that  it  was  a  case  of 
that  ciharcter,   and  that  «Atile  the  JTuatiee'a  transcript 
stated  it  waa  a  clain  "for  the  Yiolati^n   of  an  ordinance 
ef  the  Tillage**  it  auy  not  hare  been  a  quaei-oriminal  eaae. 

The  e&se  appears  to  hare  come  before  the  court 
en  a  motion  to  disslsa   the  appeal  for  want  of  Jurisdiction 
in  w)iich  both  aides  were  heard,     '^stiat  was  brought  before 
the  court  in  aiiqpport  of  the  motion  to  show  the  character 
of  the  case  la  not  nade  to  appear.     Presumably  something 
was  said  or  done  by  which  the  oourt   could  determine  the 
character  of   the  case  and  Aether  it  had  jurisdiction, 
and  in  the  absence  of  any  showing   in   the  record   thAt  it 
did  net  deeide  correctly  we  cannot  assume  that  it  erred  in 
dismissing  the  appeal. 
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Ma,   JU3T1C38  HODOHALD  JXSLITSRBD  THJ?  O^rulOH  OF  TH3  C0'31T, 

This  aoticm  waa  Isrouglit  ^  appellant  as  adsinls* 
trator  of  tho  tatati  of  Z»ulco  (9uKlSpek,   decoaood,   for  daaiagos 
for  his  death  allogoo's  to  liar^  been  eauoed  by  the  negligenoo 
•f  defendant,  by  whOM  tko  ^ooaeod  waa  «Rqe>l,oyed«     A4»  .th« 
sloao  of  all  the  evidenoolV  'Iho  i^ry^-by  diresctioa  of  t^e 
«(mxi4r"T«tuxm«4  A  TordXot  o^  not  guilty,  upon  i|hieh  the 
Judgment  herein  oetaplained  of\«as  entered. 

I    At  the  tine  of  hla  death,  plaintiff's  Intestato 
vas  in  the  an^loy  of   the  defendant,     flls  duty  vas  to  descend 
into  a  oom  bin  for  the  purpose  of  sweeping  the  vails  there- 
of vdiile  the  grain  waa  being  withdrawn,   and  «hile  thus 
OB^loyed  he  beoame  submerged  in  the  grain  and  death  ensued. 

The  bin  in  ({uestion  was  one  of  a  aeries  of 
adjoining  bins  eontained  in  a  large  building,   all  of  which 
were  used  as  reoeptaelea  for  shelled  oom.     The  grain  was 
withdrawn  therefrom  througJi  an  opening  at  the  bottom,   whenae , 
by  means  of  a  conTeyor,    it  waa  carried  to  the  mill.     These 
bina  were  cylindrieal  in  shape;   about  85*feet  high  and  20 
feet  in  diameter.     Th«re  were  two  openings  each  ab  ut  two 
feet  square,   at  the  top  of  each  bin;   also  a  spout  leading 
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froa  the  upper  otmyeyor,   by  M«aas  of  wbioh  tha  bint  were 
filled. 

Ihlle  the  grain  was  being  withdrawn   therofron, 
the  plaintiff* a  intewtato  deaoended  into  the  bin  to  sweep 
the  walla  for  the  purpose  of  remoring  an  injurioua  germinating 
dust  i^ieh  fre^ently  adhered  thereto.     In  the  perforraanoe 
«f  ^ia  duty,   he  walked  around  the  aurfaee  of  the  corn. 
I9ien  the  bottom  of  the  bin  waa  opened,   the  eonyeyer  plAoed 
in  Qp^r&tion  and  the  corn  being  withdrawn,    it  caused  a 
depression  of  scone  eight  or  ten  feet  to  form  in  the  middle 
\  of  the  oem  surface.     Plaintiff's  intestate  was   therefore 
required  to  ksop   to  tiie  outer  edge  of  the  com  in  order  not 
to  be  drawn  into  th«t  eavity  thua  foraied.     A  rope  waa  attaohed 
to  the  buck  of  a  harness  or  belt  worn  by  the  plaintiff *8 
intestate  and  extended  up  and  throtigh  a  pulley  block 
fastened  to  a  beam  in  the  selling  and  thc^nce  to  the  oponing 
in  the  bin,   where  it  was  tied.     Ihile  the  plaintiff's 
intestate  was  ««rking  in  the  bin,   another  man,  named  tdky, 
stayed  at  the  top  to  slacken  the  rope  as  reqtuired,    and  to 
vmadttT  any  other  neeesaary  assistance  to  the  plaintiff's 
intestate  which  oocasion  demandr^d.  while  in   the  p&rfomanee 
of  this  work. 

I^e  accident  in  question  ooeurred  on  a  ^^unday 
evening.     The  man  at  the   top  of  the  bin   (Tony),   heiird 
plaintiff's  intestate  ealx,   "i^top  the  com,"  and  obeerred 
him  submcjrged  therein   to  a  point  tibout  fotir  inehes  below  his 
arm  pita,   and  vainly  tried  to  pull  him  out  by  the  rope, 
after  whloh  he  tied  up  the  rope  and  called  for  asBintanoe. 
the  x'erenan,   «ho  had  started  upstairs  K^en  he  heard  the  shouts 
of  Toiiy,   went  down  Into  the  broiement  and  stopped  the 
machinery,   after  which  the  two  went  to  the  top  of  the  bin 
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and  desoendsd  Into  it  and  talked  with  plaintiff's  intastata, 
lAio  by  that  tiaw  had  bacona  aubsicrgad  to  hia  ehin.     Tha  fora* 
man  than  auntnonad  tha  firanan  and  «ngin«ar  of  the  building, 
after  which  it  vaa  daanad  adviaabXa  to  again  atart  tha  eon- 
Tayor  and  let  the  grain  out  slovly,   «hile  two  of  than  held 
tha  rape  vhioii  waa  attaohed  to  tha  belt  worn  by  plaintiff 'a 
intestate.     This  also  proTOd  unaralling,   whereupon   tha  eon- 
rayor  was  a|);ain  stopped  and  the  eity  fire  department  siunoned, 
Itorough  tha  eonbined  efforts  of  d«f«»idant'8  servants  and  the 
a<mbers  of  the  eity  fire  departtoent,    the  body  of  plaintiff's 
intestate  was  extricated,   but  not  until  death  had  interraned/J 

Plaintiff  eontmda  that  the  court  erred  in  directing 
a  werdiet  for  tha  defendant.     The  detezwinatioh  of  this 
(laestion  raquiraa  an  axaadnation  of   the  r«3oord  in  order  to 
•aeertain  whether  or  net  the  eyidenoe  aubnitted  by  plaintiff 
amices   out  a  P3ri»a  faoie  ease  of  negligence  on  the  part  of    tha 
dafandaat. 

The  first  and  seottnid  eounta  of   the  declaration 
ahargad  in  substance  that  defendant  was  negligent  in  failing 
to  properly  enoloee,   fenoa  or  otherwise  guard  the  bin  in  whidh 
the  deeeased  was  working;    that  it  waa  posulbla  and  praetieable 
to  proTide  plaintiff's  intestate,   while  in  the   course  of  his 
asqployment,   with  speaking  tubes,    electric  bells,    electric 
oalerad  lights  or  other  apprered  and  effective  means  of 
emasUBleiition  whereby  in  ease  of  e»erg<mey  he  ootid  have 
signaled  for  aid.     The  evidence  subiaitted  does  not  show, 
•ithar  directly  or   inferentially,    that  it  would  have  been 
either  poasibla  or  praetioable  to  provide  an  enclosure  or 
fence  or  any  oti&er  kind  of  guard  rail  on  the  inaide  of  tha 
said  bin,    or  to  furnish  speaking  tubes,  bells  or  colored 
lights,     iiVLOh  evidence  waa  indispensable  to   sustain  plain* 
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tiff's   c«uo«  of  aotiem  aa  Qontttlned  In   the  first  and  »r>eond 
counts  of  th.&  declaration. 

the  third  count  alloged   th».t  it  was  defendant's 
duty  to  maintain  axTants  at  the  top  of  the  bin  in  ituoation. 
the  «Tidsnc«9  shews  th  tt  on©  of  defonrtant's  servants  was 
•tationod  thsre  and  that  hi  was  perforaiing  his  dnty  at  the 
tins  of  th«  aecidofit:   that  th«  plaintiff's  liit«state  hiid 
•iways  boon  able  to  perfom  his  work  with  <m9  asBlRtnnt 
stationed  at   the  top  of  the  bin,   wheae  dutjr  i%  was  to  stay 
I  there  and  hold,   guide,   fasten  and  sanage  the  rope  whieh  was 
ftttached  to  the  belt  whioh  plaintiff's   Intestate  wore  while 
sweeping  the  walls  of  the  bin,   and  to  render  any  other 
assistance  to  the  plaintiff's   intestate  which  becaxae  nocessaary* 
there  is  no   sridsncsft  in  the  r©<^ord  fron  wi*tich  it  appears 
that  the  life  of  plaintiff's  intestate  oould  have  been  saved 
had  more  than  ono  aesrrant  be<m  assigned  to  duty  at  the  top 
of  the  said  bin.     Had  this  question  b#en  subnittod  to  the  ^uxjr, 
their  Judgment  would  necessarily  hare  been  based  upon  spee* 
uiation* 

In  an  additional  count  it  was  ohargod  that  defendaat'a 
forenan  was  nsgligeat  in  re-starting  the  eonreyor  after  the 
plaintiff's  Inteistate  had  eJLready  booome  partially  subnerged  in 
the  grain,     '^om  the    aridenoo  adduced,    it  appears   that  this 
method  wb.3  deemed  in^'^rative  after  defendant's   sorvanta  had 
failed  in   their  efforts  to  extricate  hla  by  swans  of   the  rope 
and  pulley  attached  to  his  belt.     In  so  doing,    they  osn  net  b« 
acid  to  have  acted  negligently,  for  the  oTidence  shows  that  tha 
eontreyor  had  to  be  set  in  op<?r».tion  again  after  the  arrlTol 
of  the  nen-Jsers  of  the  fire  department,  before  they  finally 
succeeded  in  releasing  the  body. 

After  a  »out  careful  exaaination  of  the  f coord,  wa 
arc  unable  to  find  any  evidence  frejn  which  it  can  bo  reason* 
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abiy  oonoluded  or  inf«¥r«d  that  plaintiff's  lnt«8tato  eaaM 

to  bis  ditath  as  a  r«»ult  of  any  negXlgsnoe  on  tho  p&rt  of 
the  defftodant,    aoid  hon  ;«  the  eo>jrt  did  not  orr  l7i  dlraot- 

Ing  a  Yordiot  for  th«  defondant.     Tho  .ludamcsnt  nwot  thiaro- 
fore  b«  afflraed* 
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MR.  ^STIC?,  McOOORTY  Di^IVT?RlsD  THS  OPIKIOH  0?  THB  COUHT. 


This  is  an  appeal  from  an  ordt^r  of   the  County  Court 
of  Cook  County  orerruling  motion  of  defendant  (appellant 
here)   to  vacate  a  judgment  by   cwafeseion  for  rejit  due  on  a 
written  leasee*     The  declaration   concludes   to   the  dasage  of 
the  plaintiffs   in   the  sum  of  $600.      In  the   cognovit  the 
defendant  said  he  "could  not  deny  that  he  owed  the  plaintiffs 
in  manner  end  form  as   coa^lainsd  again  at  liim;   nor  teut  that, 
plaintiffs  haid  sustained  daaages   in   the  said  deGlar&tion 
mentioned* »      including  #13.00  as  eosts  and  $20.00  for 
attorney's  fees  for  entering  said  Judgm<<3it.     The  power  of 
attorney  is  contained  in  the  lease  and  authorised  the  waiving 
of  all  errors.     The  cognovit  so  agrees  and  escpressly  releases 
all   errors.     Jjefendant's  motion   to  vacate  said  Judgment  was 
based  upon   the  following  grounds« 

(1)  That  the  judgment  exceeds   (a)    the  ad  damntua, 
and  (b)    the  amount  admitted   in   the  cognovit* 

(2)  That  Ifary  Maday,    as  sole  heir  and  devisee  of 
Henry  Madegr,    the  deceased  partner  of  H.   Maday  &  Co.,    was  not 
a  proper  party  plaintiff. 
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(3)     Construe tiT«  eriotlon  and  consequential 
damtkgB*. 

(1)      It  is  w«ll   BettXesd  that   to  r«nder  Judginent 

for  m  larger  sum  tbon   that   claimsd  in   th«  decXar-^tion   is 

•rror.     Brown  et  al.  ▼,  iJa^Lth  jet  al.,    24  111.  196.     '*!here, 

livwsTer,   a  defendant,  by  his  attorney  in  fact,   duly  authorised, 

eeafesaes  jud^rnent  and  releases  all  errors,   an  appeal  or 

writ  of  error  will  not  lie  to  review  the  judgment  itself, 

but  will  lie  to  review  the  overruling  of  a  motion  to  raoato 

^o  judgment.     Boylea  et  «^.  ▼.  Chytraus.   178  111,   370. 

Hall  T.   Hamilton.    74  111.   437,   was  a  confeeBion   of  judgment. 

The  ad  dasmum  was  |614,    the  oognoYit  eonfeesed  an  indehted* 

ness  of  $034  and  judgment  was  rendered  for  that  sum.     Tho 

eovrt  in  that  ease  said: 

**0n   sueh  a  record  we  are  unable  to  cofl^rehend 
"by  what  rule   of  law  this  writ  may  be  maintained,     * 
There  is  no  pretense   that  plaintiff   in   error  did  not 
execute  the  warrant  of  attorney,   «  and  erery  principle 
of  good  faith  and  justice  requires    that  he  ahonld  be 
bound  by  the   action   of  hie    tittornay  within  the  scope 
of  his   authority.     Buoh  has  always  been  the  doctrine, 
and  we  are  not  aw|:ge   that    it  has  boon   controTertedj 
nor  do  we  see  how/elementaury  a  principle  could  be." 

Any  error  committed   in  entering   the  judgment  in 
the   instant   case  due   to  the  Tarianoo  between   the  damages 
claimed  in  the  doolaration  and  in  tim    cognoTit,   was,   under 
the  foregoing  authorities,   waived .     In  legal  effeet   there  is 
ao  Tarianeo  between  the  oognorit  and  the  judgment. 

(a)      Dhilo  the  lossoes  in   said  lease  purported  to 
bo  n.  Maday  &  Co.,    a  co-partnership,    the   lease  was   signed  by 
Anton  M.  Purman,    A.l«x  wisniowski,   and  Henry  Wpday  as  individ- 
uals only,    and  it  became  their  individual  lease.     Springer  v, 
Simpson,   175  111,   App.   631.     The  lease  waa  executed  July  6, 
1910.     Henry  Baday  died  Jan.   S3,    1913,    devising  and  be- 
queathing all  of  his   estate   to  his  wife,   Mary  Maday,    one  of 
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the  plaiBtlffa  belov.     It  !•  %daitt«d  that  the  l^saers  were 
poBsesBed  of   the  fee  to  the  prejBisea  in  <iue8tion  aa  tenaata 
in  eowaon.      "It  la  the  settled  law  in  thia  state  that  rent 
»eeruing  after  th@  death  ef   the  oimer  of   the  deaiaed  prenisea 
is  a  chattel  real  and  goee  te  the  heir  or  deriaee  ef  aaid 
deoeaaed  oimcr,   and  nftt  to  hia  adialniotrAter  dr  executor. ** 
Haynes  y.  ycDonald.    158   111.  App.   294,    and   caaea   oited  therein* 
The  rent  aued  upon  accrued  aub sequent  to  the  d«Bdae  of 
lioday^   and  hia  wife,   as  sole  deviaee,    aueoeeded  to  his 
Intsrest  therein,    and  was,    therefore,   a  proper  party  plain- 
tiff. 

(5)     fhare  waa  no  conBtruetive  Qrlctlon.     The 
alleged  aeta  ef  plaintiffs  relied  upon  1»y  defendant  am  eon^ 
atltuting  a  eenatruetlTO '^Tietion,   as  aet  forth  in  affidarlta 
filed  hy  hiiB  in  support   nt  hia  rootion  to  raeate  said  judgment^ 
occurred  during  May  and  June,    1914.      It   is  not  denied   that  he 
continued  in  possession  until  Deo.  1,   1914,     "The  rtile  is 
well  aettled  that  the  wrongful  act  of   the  landlord  does  not 
dehar  his:  fron  a  recovery  of  rent,   unless   the  tenant  l»y  sueh 
aet  has  been  doprlTed   in  whole  or  in  part  of  the  possession 
either  actually  or  cons  true  tirely,    or  the  preeiiaes  rendered 
useiesii."     Rub  one  v.  Hill,    213  111,    S23,    543. 

In  the  instant  case  as  def  endcmt  did  not  abandon 
the  leased  preaifles  his  obligation  to  pay  the  rent   therefor 
during  oecupanoy,   remained.     8hile  defendant  in  hia  affldavita 
allsaged  that  plaintiffs  by  their  wrongful  acta  injured  hia 
business,    the  allegationa  do  net  furnish  any  definite  basis 
upon  whieh  defendant  night  recoup  daaages  against  said  roit. 

In   the  liOwer  court  defendant  was  bound  to  loake  a 
clear  ahowinf:;  that  he  had  a  def  ofise   to    the  action,    with  his 
affidaTita   construed  aost   strongly  against  hia.     No  sueh 
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•hewing  haa  b«en  made.     "A  netim  to  Tnoate  a  Judgment 
entered  by  confesaion  it  addressed  to   the  sovmd  legal 
diecretion  of   the  trial   court  whoae  action   in  denying  it 
will  not  te  reviewed  unless   it  appears   that  it  had  hecn 
lahuaed."     Koehler  t.  qiauai.   169  111.   App.   537. 

7or  the  reaaoaa  herein  stated,    the  Judgment 
•f   the  County  Court  will  be  affirmed. 
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'APPlAt   FROM   CIRCUIT   COURT, 
r»»        \ 

\  )  .    COOK  COUNTY. 

FRASKf .  BlSHOrX 

Appellant 

202I.A.  849 

MR.    JITSTICB  KoaOORTY  DBLITEniB  THE  (^IKIOlf   0?  THK  CCimT. 

!nii8  appiBal  brings  before  us  for  reriev  the  de- 
eieion   of  th«  Circuit  Oortri  in  quashing  a  writ  of   certiorari 
sued  out  by  appellant  ^4,^  dismissing  His  petition,   under  the 
Workmen's  Cornpensa^on  Act  of  1913.1   On  July  31,   1915,  Jeha 
J.  Struple,   while  in  the  en^loy  of  appollant,   and  In   the 
course  of  his  eipployreent,   received  Injuries  ae  a  result  of  a 
fall  fron  a  ladder,     struple   olaiffii^tnat  as  a  result  of  aaid 
accident,  he  has  lest  the  sight  ef  his  left  eye.       itjppeilapt- 
contendi^that  Struple* »   eye  ims  Injured   long  prior  to  said  ao- 
eident  and  t«^  nmr  practically  in  the  aium  condition  aa  it  haa 
Iteen  for  a  great  many  years.     There  was  eridence  introduced 
before  the  Geaomittee  on  Arbitration  and  again  before  the  In> 
dustrlal  Board  by  the  parties, tending  to  support  their  respee- 
tlTe  contentions,   end  the  Industrial  Board  found,    lnt«r  alia, 
that  the  condition  of  Struple* s  eye  was  the  resxilt  of  said 
injury,   and  that  under  the  terms  oi'  the  workmen's  Cosq>ensa- 
tion  Act  he  had  totally  lost  the  use  tliereof,    and  awarded  hist 
as   compensation  therefor  |I10.8C  per  week  for  a  period  ef  100 
weelai . 

'Riere  Is  onljrXone  questlcm  presented  for  our  de- 
termination -  Does  the  evidenlse  tend  to  show  oausal  connection 
between  the  accident  in  question\and  the  blindness  of  the  eye? 
<^j  It  is  not  within  the  prorlnoe  of  the  courts  to  pass  upon  the 
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weight  or  eufficiency  of  «Tidenoe   In  a  prooooding   of   this 
kind  but  to  detorxine  if  there  is  any  ooiap«tent  or  legal  evi- 
doneo  to  support  the  decidion  of  the  Industrial  Board.     £arker<- 
jfjush.  Co.  ▼.   Industrial  Board.    374  111.   49S,    502.       Paragraph 
(f)   of  seotion  19  of  the  workmen's  Cos^enwation  Aot  saaicee   the 
deeieion  of  the  Industrial  Board,   in  absence  of  fraud,    if  it 
aets  within  its  powers,    conclueiTO  upon  the  courts.     There  is 
eridenoe  tending  to  show  that  Struple's  yision  in  said  eye 
i"      was  good  teefore  the  accident;    ihA%  in  falling  from  a  ladder, 
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froa  a  height  of  14  or  15  feet,  his  head  oeLme  in  eontaet 
with  tho  roof  of  a  shed  before  descending  to  the  ground; 
that  the  second  day  th«reaft«r  he  eacperienced  intense  pain 
aboTO  the  left  eye  and  in  the  left  side  of  his  head,    and  ten 
•*  fifteen  days   thereafter  noticed  the  losa  ©f  sight  of  his 
left  eye.     He  further  teotifiad  that  he  had  no  trouble  with 
said  sye  prior  to  the  injury  in  luestien.     jSxpert  evidence 
tended  to  show  thnt  there  eeuld  be  a  loss  of  sight  of  the  eye 
froH  such  an  accident,   henoe  there  was  proof  of  a  causal 
eennectien. 

we  therefore  hold  that    the  Circuit  Court  did  not 
err  in  quashing  ths  writ  of  oertiorari  and   in  disiBiaeing 
appellant's  petition,   and  its  judgment  will  be  affimed. 
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Appeal  from  Macon. 


VANDALIA  RAILRQAD  CO/IPANY, 

Appellant  I 

\     ' 
Opinion  by  THOMPSONT  P.  J. 
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This  is  an  action  on  the  case  brought  by  John  E.  Murray  against  the 
Vandalia  Railroad  Company  to  recover  damages  to  certain  real  estate  of 
the  plaintiff  in  the  City  of  Decatur  averred  to  have  been  caused  by  the 
construction  of  a  freight  house  and  freight  terminals  by  the  defendant 
adjoining  said  real  estate.  The  declaration  aveiAPrnat  the  defendant 
changed  the  grade  of  its  premises  so  as  to  divert  water  upon  the  prem- 
ises of  plaintiff,  and  hafi(^created  a  nuisance  adjacent  to  the  property  of 
the  plaintifi'  and  that  cinders,  soot,  ashes  and  clouds  of  smoke  a#e-tlirown 
on  plaintiff's  premises  and  into  his  house  by  the  defendant  and  the  tx'ee&, 
shrubbery  and  grass  killed  and  the  house  rendered  substantially  uninhab- 
itable and  the  market  value  greatly  depreciated^  On  a  trial  a  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  $487.25  on  which  judgment  was 
rendered.     The  defendant  appeals. 

The  evidence  shows  that  appellant  acquired  a  site  for  a  freight  house 
fronting  on  the  east  side  of  Broadway  in  the  city  of  Decatur  and  ad- 
jacent to  and  south  of  Marietta  Street.  This  freight  house  is  about 
100  feet  west  of  its  main  line.  East  of  Broadway  the  terminal  tracks 
running  to  the  freight  house  cross  Morgan  street  which    is     the     street 

(Page  1) 
next  east  of  Broadway.  The  south  20  feet  of  the  freight  house  site  be- 
tween Morgan  street  and  Broadway  is  paved  and  has  curbing  on  its  south 
border  extending  six  inches  above  the  pavement.  This  paved  strip  is 
kept  open  for  public  travel.  North  of  this  paved  site  is  a  platform  20 
feet  wide.  There  are  six  tracks  ending  at  the  freight  house,  the  most 
southerly  one  of  which  is  about  60  feet  from  the  south  line  of  the  freight 
house  site. 

The  property  of  appellee  has  a  frontage  of  40  feet  on  the  west  side 
of  Morgan  street  and  extends  west  170  feet  adjacent  to  the  twenty  foot 
pavement.  There  is  a  frame  residence  on  appellee's  lot  that  was  built 
about  twenty  years  ago.  Switching  is  done  on  these  freight  terminal 
tracks  from  about  4  o'clock  to  7  in  the  morning  and  in  the  evening  from 
8  to  10  o'clock,  and  the  proof  shows  that  locomotives  either  standing  or 
nmning  on  these  terminal  tracks  at  times  throw  cinders,  soot  and  ashes, 
which  fall  on  appellee's  premises  and  that  smoke  and  gases  from  the 
locomotives  are  thrown  into  appellee's  house  and  there  is  much  noise 
made  by  the  locomotives  and  moving  cars  in  the  vicinity  of  the  freight 
house.     The  evidence  also  shows  that  the  appellant,  by  raising  the  freight 


terminal  site,  has  diverted  and  run  water  upon  appellee's  lot  which  would 
not  naturallly  run  there  and  that  the  market  value  of  appellee's  prem 
ises  has  been  reduced  by  the  construction  and  use  of  the  freight  terminal. 

A  motion  to  exclude  all  the  evidence  and  direct  a  verdict  for  appel- 
(Page  2) 
lant  was  overruled.  It  is  contended  that  this  ruling  was  erroneous  be- 
cause the  testimony  of  the  witness  as  to  the  amount  of  depreciation  i^ 
based  on  elements  of  damage  for  which  there  can  be  no  recovery.  The 
evidence  of  the  witnesses  given  in  chief,  with  one  or  two  exceptions,  ap 
peared  to  be  based  only  on  proper  elements  of  damage.  On  the  cross 
examination  it  was  developed  that  appellee's  premises  were  damaged  by 
smoke  and  soot  from  other  railroads  or  factories  from  one  to  four  blocks 
distant;  that  detrimental  noise  was  made  in  unloading  freight  from  the 
cars,  and  by  the  bumping  of  cars  and  the  grinding  sound  of  wheels;  that 
there  was  damage  from  the  vibration  of  the  building  caused  by  moving- 
trains  and  that  the  value  of  the  premises  was  depreciated  by  the  danger 
to  occupants  of  the  residence  in  crossing  the  terminal  tracks  on  Morgan 
street.  The  witnesses  were  unable  to  say  how  much  the  property  was 
depreciated  by  each  or  any  item  of  the  nuisance  as  enumerated  in  the 
cross  examination. 

The  witnesses  had  testified  to  the  entire  depreciation  of  the  property 
caused  by  the  construction  and  operation  of  the  freight  terminals.  The 
declaration  only  avers  damages  caused  by  the  diversion  of  water  on  the 
premises  of  appellee,  the  running  of  locomotives  over  the  terminal  tracks 
and  permitting  them  to  emit  and  throw  on  said  premises,  smoke,  gas,  soot, 
ashes,  sparks,  cinders,  and  unhealthy  smells,  and  creating  "drivers  noises, 
confusion  and  annoyances  by  the  ringing  of  bells  and 

(Page  3) 

blowing  of  whistles 
and  the  escaping  of  steam,"  thereby  creating  a  nuisance  adjacent  to  the 
said  premises.     The  noise  of  loading  and  unloading  cars,  the  grinding  of  ( 

wheels  and  bumping  of  cars,  and  the  vibration  of  the  building  are  not 
averred  as  elements  of  damage.  There  is  no  general  charge  of  damage 
resulting  from  the  construction  and  operation  of  the  terminal  but  the 
damage  is  limited  to  the  specific  items  mentioned  in  the  declaration. 
When  the  witnesses  did  not  say  how  much  of  the  damages  caused  to  ap- 
pellee's premises  were  caused  by  all  or  any  of  the  actionable  elements  of 
injury,  caused  by  appellant,  that  were  declared  upon,  their  evidence  could 
not  furnish  a  basis  for  the  recovery  of  substantial  damages.  "The  wit- 
nesses themselves  were  not  able  to  separate  the  damages  and  state  what 
part  of  their  estimate  rested  on  an  improper  basis.  The  jury  could  not 
separate  what  the  witnesses  who  made  the  estimate  could  not,  and  no 
instructions  would  enable  them  to  do  so."  The  evidence  of  such  witness- 
es as  was  based  on  improper  elements  of  damage  or  proper  elements  not 
declared  upon,  should  have  been  excluded.  City  of  Chicago  vs.  Spoor,  190 
111.  340;  City  of  Kankakee  vs.  I.  C.  R.  R.  Co.,  263  111.  589;  City  of  Park 
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Ridge  vs.  Wisner,  253  III.  434;  I.  C.  R.  R.  vs.  Trustees  of  Schools,  212  111. 
406. 

In  a  hypothetical  question  put  to  a  witness,  Montgomery,  by  counsel, 
for  appellee  the  question  assumed  that  appellant  "unloads  freight  there 
upon  the  platform  at  the  east  end  of  this  freight  house"  early  in  th  j 
morning  and  late  at  night.     Counsel  for  appellee  asked  another  witness: 
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"Now  I  will  get  you  to  state  to  the  jury  Mr.  Shade,  by  reason  and  in  con- 
sequence of  the  putting  in  of  those  tracks,  there  at  the  place  where  you 
have  located,  and  tKe  conditions  that  might  necessarily  follow,  such  as 
noise  from  the  engines  and  the  smoke  and  the  like — what  would  be  the 
fair  cash  value  now?"  and  included  in  questions  put  to  other  witnesses  as 
elements  of  damage,  upon  which  they  were  asked  to  give  an  opinion,  the 
obstruction  of  the  street  by  teams,  dragging  boiler  plates  on  the  plat- 
form, etc.  Objections  to  these  questions  were  overruled.  The  objec- 
tions should  have  been  sustained.  This  is  not  an  eminent  domain  proceed- 
ing, but  $t  i^  a  suit  on  the  case,  wherein  the  declaration  confined  tha 
damages  sued  for,  to  those  caused  by  certain  enumerated  elements  or 
causes.  The  evidence  must  be  limited  to  the  damages  averred  in  the  de- 
claration. 

It  is  argued  on  behalf  of  appellee  that  because  the  judgment  is  only 
$487.25,  and  a  large  number  of  witnesses  testified  for  appellee,  that  the 
market  value  of  the  property  has  been  depreciated  from  $1000  to  $2000 
by  cinders,  ashes,  and  smoke  that  are  thrown  on  appellee's  premises  and 
by  the  noise  of  the  engines;  that  therefore  the  judgment  should  be  sus- 
tained even  if  there  was  error  in  the  evidence  admitted.  A  similar  num- 
ber of  witnesses  testified  for  appellant,  that  its  market  value  has  not 
been  depreciated,  that  the  value  of  the  house  as  a  residence  may  be  de- 
preciated some,  but  the  value     of     the     lot     has     been     increased     as 
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much  as  the  value  of  the  house  has  been  depreciated.     In  view  of  the 
conflict  in  the  evidence  this  court  cannot  say  how  much  if  any  damages, 
appellee  should  recover,  and  the  admission  of  the  improper  evidence  was 
reversible  error. 

The  jury  were  by  consent  of  both  parties  permitted  to  view  the  pre- 
mises. At  the  request  of  appellee  the  jury  were  instructed  that  the 
view  was  not  evidence,  but  was  only  allowed  for  the  purpose  of  helping 
the  jury  to  understand  the  evidence  detailed  by  the  witnesses,  and  the 
jury  should  not  consider  any  fact  bearing  on  the  merits  of  the  contro- 
versy derived  from  said  view.  Appellant  contends  the  giving  of  this  in- 
struction was  error.  This  instruction  correctly  states  the  law.  Osgood 
vs.  City  of  Chicago,  154  111.  194:  Payson  vs.  Village  of  Milan,  144  111.  App. 
204. 

The  court  gave  the  following  instruction  at  the  request  of  appellee. 
"The  court  instructs  the  jury  that  if  you  believe  from  a  preponderance 
of  the  evidence  that  the  defendant  caused  and  procured  divers  railroad 


tracks,  sidetracks  and  switch  tracks  to  be  laid  and  constructed  at  and 
near  to  the  dweUing  house,  appurtenances  and  premises  of  the  plaintiff, 
as  described  in  the  declaration,  and  then  and  there  caused  and  procured 
divers  locomotive  engines  to  pass  over  and  along  the  said  railroad  tracks, 
sidetracks  and  switch  tracks,  and  to  stand  and  remain  on  said  tracks  near 
the  said  dwelling  house  and  premises  of  plaintiff,  and  to  emit  large  vol- 
umes of  smoke,  soot,  gas,  ashes,  sparks  and  cinders,  and 
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noisome,  offen- 
sive and  unwholesome  odors  and  smells  and  that  it  then  and  there  creat- 
ed divers  noises,  confusion  and  annoyance  by  the  ringing  of  bells,  the 
blowing  of  whistles  and  in  the  escaping  of  steam  from  said  locomotive 
engines,  and  that  by  reason  thereof  the  plaintiff's  property  described  in 
the  declaration  is  diminished  in  its  market  value,  then  in  that  event  of 
the  proof  the  plaintiff  is  entitled  to  recover  in  such  amount  if  any  as  you 
may  believe  from  all  the  evidence  said  real  estate  has  been  diminished  in 
its  reasonable  market  value,  if  any  by  reason  thereof."  This  instruc- 
tion omits  the  element  of  physical  disturbance  of  appellee's  property  by 
casting  cinders,  smoke,  gas,  etc.,  on  the  premises,  and  the  disturbance  of 
its  occupants  by  said  noises.  The  standing  of  locomotives  on  appellant's 
tracks  of  itself,  and  the  throwing  out  of  ashes,  etc.  and  smoke,  unless 
they  were  thrown  on  appellee's  premises  are  not  actionable  elements  of 
damage.  C.  M.  &  St.  Paul  R.  R.  vs.  Darke,  148  111.  226;  North  Shore  St. 
Ry.  Co.  vs.  Payne,  192-  111.  434;  111.  Cent.  R.  R.  vs.  Turner,  194  111.  575; 
Calumet  Dock  Co.  vs.  Morawetz,  195  111.  398;  Hyde  Park  Light  Co.  vs. 
Porter,  167  111.  276.  For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded. 
Reversed  and  Remanded. 
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cX  (■ 


J 


GENERAL  No.  6545. 
WILLIAN  JOHNSON^) 


APRIL  'lERM  1916. 


AGENDA  No.  76. 


Appdlee. 


THE   CHICAGO   &   ALTON   RAILJIOAD 
COMPANY, 

Anpellant 


Opinion  by  THOMPSON,  P.  J. 


J 


Appeal  from  Pike. 

202  I.A.  369 


William  Johnson  brought  this  suit  in  case  against  the  Chicago  and  Al- 
ton Railroad  Company  to  recover  damages  for  personal  injuries  averred 
to  have  been  sustained  through  the  negligence  of  defendant.  A  jury  re- 
turned a  verdict  in  favor  of  plaintiff  for  $5,500  on  which  judgment  was 
rendered.  The  defendant  appeals.  On  a  former  appeal  by  the  defend- 
ant a  judgment  in  favor  of  plaintiff  for  $5000  was  reversed  and  the 
cause  remanded.      Johnson  vs.  C.  &  A.  R.  R.  Co.,  193  111.  632. 

The  declaration  contains  six  counts  and  is  the  same  as  it  was  at  the 
first  trial.  The  negligence  averred  in  the  first  count  'is  that  in  Novem- 
ber, 1912,  while  appellee  was  driving  across  appellant's  track  near  a  rock 
crusher,  it  negligently  and  carelessly  rang  the  bell  and  blew  the  whistle 
on  its  locomotive  near  the  horses  which  were  frightened  thereby,  etc. 

The  second  count  avers  that  appellant  negligently  deposited  timbers 
north  of  the  crossing  on  the  line  of  the  highway  in  a  large  pile,  six  feet 
high,  and  while  appellee  was  driving  along  the  highway  across  the  rail- 
road, appellant  negligently  rolled  one  of  the  large  timbers  off  the  top  of 
said  pile  to  the  ground  "upon  and  along  the    west    line    of    the     said 
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public  highway,"  near-  and  toward  the  horses  and     thereby     frightened 
them,  etc. 

The  third  count  avers  that  appellant  was  negligent  in  unloading  from 
a  car,  crushed  rock  and  pulverized  stone  on  the  ground  along  and  upon 
the  line  of  said  public  highway,  so  near  the  team  driven  by  appellee 
that  .dust  arose  in  the  face  of  and  enveloped  and  frightened  said  horses, 
etc. 

The  fourth  count  avers  negligence  in  permitting  steam  to  escape  with 
great  noise  from  a  steam  exhaust  box  near  the  line  of  the  public  high- 
way towards  and  near  the  team  which  thereby  became  frightened.  The 
fifth  and  sixth  counts  are  combinations  of  the  averments  in  the  other 
counts  with  the  further  averment  in  the  sixth  that  the  combination  of 
the  alleged  negligent  acts  caused  the  injury. 

Appellant  did  not  demur  to  the  declaration  or  to  any  count  but  filed  a 
plea  of  not  guilty.  At  the  close  of  appellee's  evidence,  appellant  enter- 
ed a  motion  to  exclude  all  the  evidence  and  tendered  an  instruction  dir- 
ecting a  verdict  of  not  guilty.  The  court  denied  the  motion  and  refused 
to  give  the  instruction.  Appellant  then,  and  again  at  the  close  of  all 
the  evidence,  entered  a  motion  to  exclude  all     the     evidence     admitted 


under  counts  three  and  four  and  all  under  counts  five  and  six 
except  those  parts  charging  the  negligence  referred  to  in  count  two, 
and  tendered  an  instruction  to  the  jury,  "to  find  the  defendant  not 
guilty"  as  to  counts  three  and  four  and  as  to  said  parts  of  counts  five 
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and  six.     The  court  overruled  the  motions  and  refused  to  give  the  in- 
structions. 

The  motion  to  exclude  the  evidence  applicable  to  certain  counts  and  I 
parts  of  counts  was  in  effect  a  demurrer  to  such  evidence.  A  demurrer! 
to  evidence  is  not  applicable  to  a  defect  in  pleadings  as  such  demurre_rj 
does  not  extend  to  them.  Rothschild  vs.  Bruscke,  131  111.  265.  Neither? 
can  a  defect  in  a  declaration  be  reached  by  a  request  for  a  peremptor.yj 
instruction.     Gerke  vs.  Fancher,  158  111.  375. 

The  averments  in  the  third,  fiifth  and    sixth    counts    that    appellant! 
negligently  unloaded  pulverized  stone  along  and  upon  the    line     of    thej  " 
public  highway,  so  that  dust  arose  and  enveloped  the     horses     thereby  I 
frightening  them,  etc,  are  statements  of  a  good  cause  of  action,  although] 
it  may  be  said  the  averments  are  somewhat  defective,  but  the  averment 
is  that  the  pulverized  stone  was  being  negligently  unloaded     upon     the 
highway  so  that  the  dust  enveloped  the  team.     The     averment    in    the! 
fourth  count,  that  appellant  negligently  permitted  steam  to  escape  or4  \j'' 
its  right  of  way  near  the  highway,  did  not  state  a  cause  of  action  with-        ^ 
out  the  further  averment  that  such  negligence  was  reckless  or  wilful. 
It  is  not  even  averred  that  the  steam  interfered  with  the  horses  on  the 
highway  although  the  proof  showed  that  the  steam  enveloped  the  horses] 
on  the  highway.     There  was  no  motion  for  the  exclusion  of  this  evidence"^ 
concerning  the  steam,  after  appellant  closed  its  evidence,  even  if  such 
evidence  might  properly  have  been  excluded,  that  did  not  ask  for  the  |       ^ 
exclusion  of  the 
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evdience  admitted  in  support  of  the  third  count  which  j 
was  proper.  There  was  therefore  no  error  in  overruling  the  motion  ant|_J 
refusing  the  instruction.  The  instruction  was  also  erroneous  in  form,"7 
since  if  the  contention  of  appellant  was  proper  it  should  only  have  told  1 
the  jury  that  there  could  not  be  a  verdict  against  appellant  under  such  } 
allegations  and  the  evidence  in  support  of  them,  and  that  such  counts  j 
and  parts  of  counts  were  excluded  from  their  consideration. 

The  court  did  give  two  instructions,  the  35th  and  the  28th, — given 
at  the  request  of  appellant, — which  are  applicable  only  to  the  4th  count 
and  to  the  giving  of  statutory  signals  as  averred  with  other  things  in  the 
fifth  and  sixth  counts,  which  in  substance  told  the  jury  there  could  be  no 
recovery  under  those  averments.  The  35th  instruction  is: — "The  court 
instructs  you,  as  a  matter  of  law,  that  the  defendant,  The  Chicago  and 
Alton  Railroad  Company,  may  run  its  trains  upon  its  tracks  beside  the 
adjoining  highway  or  public  road  and  that  it  will  not  be  liable  to  a  travel- 
er upon  said  adjoining  highway,  or  public  road,  by  reason  of  its  statutory 
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signals,  such  as  the  ringing  of  a  bell,  or  the  sounding  of  a  whistle,  or  for 
emitting  steam  or  smoke,  or  creating  a  noise  in  the  operation  of  its 
trains,  unless  they  are  so  unreasonable  as  to  amount  to  a  wilful  dis- 
regard of  the  rights  of  persons  who  are  travelling  upon  an  adjoining  high- 
way." 
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The  28th  instruction  given  at  the  request  of  appellant  also  told  the 
jury  that  appellant  had  the  right  to  use  its  property  in  the  usual  and 
reasonable  way  and  if  it  believed  from  the  evidence  appellee  received  hi;j 
injuries  on  account  of  the  use  by  appellant  of  its  property  in  the  usual, 
leasonable  and  proper  way  then  the  verdict  must  be  for  appellant. 

Appellant,  after  the  motion  to  exclude  all  the  evidence  admitted  under 
counts  three,  four,  five  and  six,  except  that  alleged  in  count  two  had 
been  denied  and  the  accompanying  instruction  had  been  refused,  then 
tendered  an  instruction  directing  a  verdict  for  the  appellant  on  the  first 
•count  which  the  court  gave.     If  appellant  had  requested  an  instruction 
informing  the  jury  that  there  could  not  be  a  verdict  against  it  under  the 
averments  of  the  fourth  count  the  court  doubtless  would  have  given  it. 
but  there  was  no  revei'sible  error  in  refusing  the  instruction  which  asked]  ^ 
for  more  than  appellant  was  entitled  to  under  the  law.     It  is  not  error"! 
to  refuse  an  instruction  directing  a  verdict  when  the  declaration  contains      ^ 
one  good  count  and    there     is    evidence     sustaining    the     good     counlj 
Kennedy  vs.  Aetna  Life  Ins.  Co.,  242  111.  396;  Rolfe  vs.  Rich,  149  111.  438. 

The  evidence  shows  that  appellant's  railroad  runs  west  from  Road- 
house  and  crosses  the  Illinois  river  at  right  angles,  after  passing  through 
the  village  of  Pearl,  about  a  half  mile  west  of  the  river.  On  the  north  sidf. 
of  the  railroad  track,  about  midway  between  the  village  and  the  river, 
the  appellant  owns  and  operates  a     rock     crusher.     There     is    a    high 
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rock  bluff  north  of  the  railroad,  the  south  end  of  which  terminates  near 
the  crusher.  Stone  is  quarried  from  this  bluff  and  crushed  and  used  bj 
appellant  for  balast.  About  150  yards  west  of  the  crusher,  a  side  track 
leaves  the  main  track  on  the  north  side  and  this  side  tracks  divides  into  two 
tracks  about  100  feet  west  of  the  crusher  building.  These  tracks  curve 
to  the  north  and  run  on  the  south  side  of  and  substantially  parallel  with 
the  crusher  building.  The  southwest  corner  of  the  crusher  building  is 
75  feet  from  the  main  track  and  is  the  part  of  the  building  nearest  to 
that  track.  After  these  tracks  pass  this  building  they  continue  on  in  -i 
north  easterly  direction.  The  most  northerly  of  these  switch  tracks  is 
called  the  crusher  track,  the  other  is  called  the  screenings  track  and  is 
on  an  embankment  about  five  feet  high.  A  public  highway  leaves  tho 
village  of  Pearl  and  runs  in  an  irregular  course  in  an  easterly  direction 
on  the  south  side  of  the  railroad  track  about  50  yards  from  it  and  ap- 
proximately parallel  with  the  track,  until  it  reaches  a  point  south  of 
where  the  switch  track  branches  from  the  main  track.  There  it  divides 
and  one  road  runs  on  east,  the  other  runs  north  easterly  and  crosses  the 


main  track  in  a  diagonal  direction  at  a  point  where  the  distance  between 
the  center  of  the  main  track  and  screenings  track  is  about  38  feet.  The 
public  road  continues  on  towards  the  northeast  substantially  parallel 
with  the  screenings  track.  This  road  is  rough  and  rocky  and  crosses  a 
a  creek  just  before  the  road  branches  and  from  that  point  to  where  it 
crosses  the  railroad  it  is  a  steep  up     grade.     After    crossing    the    rail- 
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road  there  is  a  shght  up  grade  for  about  150  yards  northeast  of  the 
crossing,  after  which  there  is  a  rocky  down  grade  for  a  short  distance  to 
a  culvert.  In  the  space  between  the  main  track  and  the  screenings 
track  north  of  the  public  road,  appellant  had  four  piles  of  bridge  mater- 
ial; the  pile  nearest  the  crossing  consisted  of  heavy  timbers  twelve 
inches  square  and  from  eighteen  to  twenty-two  feet  long;  the  others 
were  composed  of  smaller  timbers  and  lumber.  These  timbers  were 
piled  parallel  to  and  withiai  a  very  few  feet  of  the  travelled  track  on 
the  public  highway. 

North  of  the  screenings  track  and  south  of  the  west  end  of  the  crusher 
house,  and  about  fifty  feet  from  the  pile  of  large  timbers  was  a  pile  of 
screenings  which  had  been  shovelled  from  cars,  when  there  was  a  short- 
age of  cars  for  screenings.  The  distance  between  the  travelled  track  on 
the  public  road  and  the  nearest  side  of  the  screenings  was  not  over 
twenty  feet.  South  of  the  east  end  of  the  crusher  buildnig  and  about 
twenty-five  feet  north  of  the  travelled  track  on  the  public  road,  and 
about  fifty  feet  from  the  pile  of  screenings,  was  a  steam  box  on  the  right 
of  way  of  appellant.  This  box  was  about  thirty  inches  square  and  ex- 
tended nine  or  ten  feet  above  the  ground.  Its  use  was  to  discharge  ex- 
haust steam  into  the  air.  The  public  road  has  been  in  the  same  place 
for  over  38  years,  but  there  are  no  fences  on  either  side  of  it  in  the 
vicinity  of  appellant's  railroad,  crusher  and  quarry.  The  highway  was 
about  50  feet  wide  and  was  fenced  many  years  ago  but  the  fences  were 
removed  when  the  crusher  was 
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established. 

The  record  contains  a  plat  of  the  vicinity,  offered  in  evidence  by  ap- 
pellant, showing  the  location  of  the  railroad  track,  the  crusher,  the 
travelled  road,  the  timber  piles,  the  screenings  pile  and  the  steam  box. 
which  is  drawn  to  a  scale  of  fifty  feet  to  the  inch.  If  the  plat  is  correct 
and  the  travelled  road  is  in  the  center  of  a  highway  fiifty  feet  wide, 
then  the  timber  piles  of  appellant  and  the  screenings  pile  were  partly  on 
the  public  highway.  The  steam  box  according  to  the  plat  is  not  on  the 
highway  but  close  by  the  side  of  it,  but  the  evidence  of  some  witnesses 
as  to  its  distance  from  the  travelled  road  would  locate  it  on  the  highway. 
There  was  also  a  locomotive  and  caboose  in  attendance  on  the  chusher 
which  were  known  as  the  balast  train  and  which  at  the  time  the  appel- 
lant with  his  team  crossed  the  track  was  about  midway  between  the 
crusher  plant  and  the  river. 


The  appellee  is  a  farmer  sixty-two  years  of  age,  who  lives  a  few  miles 
north  of  the  crusher  plant.  The  village  of  Pearl  was  his  trading  place 
and  his  route  to  and  from  the  village  was  past  the  crusher  on  this  road 
crossing  the  railroad.  On  the  morning  that  he  was  injured,  he  drove  to 
Pearl,  a  team  hitched  to  a  lumber  wagon  -with,  both  end  gates  out,  to  get 
some  scantling  and  corrugated  iron  roofing.  On  the  way  home  about  10 
o'clock  in  the  morning,  the  team,  after  crossing  the  railroad,  ran  away 
and,  just  after  crossing  the  culvert  northeast  of  the  crusher  threw  ap- 
pellee out  of  the  wagon,  breaking  his  right  leg  between  the  ankle  and  the  (/ 
knee 
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so  that  the  bones  protruded  through  the  skin  in  different  places,  and  his 
left  ankle  was  dislocated. 

It  is  argued  that  the  court  erred  in  the  admission  of  evidence  offered 
on  behalf  of  appellee.  Henry  Carlton,  a  witness  who  met  appellee's 
team  running  away  about  a  mile  from  the  crusher  and  stopped  and  tieti 
the  team  to  a  tree,  after  that  drove  past  the  crusher,  testified  in  rebutt- 
al of  the  evidence  of  the  employees  of  appellant  that  they  did  not  roll 
any  timbers  upon  the  highway  that  day,  that  there  was,  about  ten 
minutes  after  he  stopped  the  run  away  team,  a  timber  lying  in  the 
middle  of  the  road  by  the  pile  of  timber  near  the  crossing.  The  evid- 
ence for  appellee  is  that  when  he  drove  by  the  crusher  the  employees  of 
appellant  rolled  a  timber  off  the  pile  upon  the  road.  The  evidence  foi 
appellant  is  that  its  employees  did  not  roll  a  timber  upon  the  road  as  the 
team  went  by,  nor  at  any  time.  It  is  argued  on  behalf  of  appellee  that 
the  fact  that  a  timber  was  on  the  road  immediately  after  the  accident 
is  corroborative  of  the  averment  that  the  timber  was  rolled  off  the  pile 
as  the  team  was  passing.  The  issue  is,  was  the  timber  rolled  by  the  side 
of  the  team  as  it  passed.  The  evidence  should  have  been  confined  to  the 
time  the  accident  happened  or  it  should  have  been  shown  that  there  had 
been  no  change  in  the  position  of  the  timbers  since  appellee  drove  by. 
This  evidence  however  was  afterwards  excluded,  and  the  court  also  gave 
an  instruction  to  the  jury  at  the  request  of  appellant  teUing  it  that  the 

(Page  9) 
evidence  of  Carlton  was  excluded  and  it  should  make  up  its  verdict  with- 
out in  any  way  considering  his  testimony.     This  evidence  was  admitted 
m  rebuttal  of  the  evidence  of  appellant,  that  its  employees  did  not  roll 
any  timbers  off  the  pile  upon  the  road  that  day,  which  was  not  excluded, 
under  such  circumstances  its  admission  did  not  prejudice  the  jury  against 
appellant.     Appellee  was  also  permitted  to  testify  that  up  to  the  day  OU/^ 
the  accident  a  team  had  never  run  away  with  him.     This  evidence  wasj 
immaterial  but  harmless. 

It  is  contended  that  the  court  erred  in  permitting  Dr.  Thurman  to     ' 
testify  that  the  injury  received  by  appellee  was  permanent.    There  was 
no  question  about  the  injury  received  by  appellee  or  how  it  was  receiv- 
ed.    The  doctor  was  called  to  treat  him  when  he  was  first  injured,  and 


// 


treated  him  while  he  was  under  a  physician's  care.     There  was  no  error 
in  that  regard  in  the  ruling  of  the  court.. 

It  is  also  argued  on  behalf  of  appellant  that  the  evidence  does  not 
show  that  appellee  was,  at  and  before  the  time  he  was  injured,  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety,  in  that  he  was  driving  a  frac- 
tious team,  the  harness  of  which  was  defective.  At  the  request  of  ap 
pellant  a  special  interrogatory  was  submitted  to  the  jury  asking  it  to 
find  from  the  evidence  whether  appellee  was  guilty  of  any  negligence 
which  contributed  in  any  degree  to  his  injury.  To  this  the  jury  answer- 
ed, "No,"  and  this  specific  finding  supports  the  general  verdict.  There  is 
a  conflict  in  the  evidence  as  to  the  action  of  the  horses  during  the  morn- 
ing before  the  accident.  There  is  evidence  that  the  team  was  frighten- 
ed on 
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the  road  to  Pearl  before  it  got  near  the  crusher.  Appellee  got 
thirteen  peices  of  scantling  out  of  a  freight  car  at  Pearl.  He  testified 
that  his  horses  did  not  take  fright  while  he  was  at  the  car  or  any  time 
that  morning  until  the  employees  of  appellant  rolled  a  large  timber  off 
a  pile  of  timber  at  the  crossing  close  by  the  side  of  his  team,  just  before 
the  injury  was  received.  Two  disinterested  witnesses  testified  that  the 
team  was  frightened  and  jumping  as  he  drove  away  from  the  car.  After 
getting  the  scantling  into  the  wagon,  appellee  drove  to  the  depot  to  get 
the  corrugated  iron  roofing.  There  were  two  bunches  of  the  iron  roof- 
ing composed  of  sheets  about  twelve  feet  long  and  two  feet  wide.  One 
of  the  bunches  was  loose,  some  of  the  clamps  being  broken.  There  is 
evidence  that  the  horses  were  lunging  and  acted  frightened  from  the 
noise  made  in  loading  the  iron,  while  appellant  testified  that  the  team 
was  not  frightened  while  at  the  depot.  Between  the  depot  and  the  rail- 
road crossing  appellee  stopped  his  team  and  tied  the  load  to  the  wagon 
bed  and  also  picked  up  from  the  road  two  pieces  of  rock,  each  weighing 
about  twenty-five  pounds,  and  put  them  on  the  top  of  the  load,  he  says 
to  keep  the  load  from  slipping  backwards  and  forward  and  appellant 
argues  to  keep  it  from  rattling.  There  is  evidence  tending  to  show  that 
tlie  right  line  of  the  harness,  which  was  eight  years  old,  had  a  cut  in  it 
about  four  feet  from  the  end,  and  that  in  attempting  to  hold  the  team 
in  their  fright,  while  passing  the  crusher  the  line  broke  and  that  the 
breaking  of  the  line  was  the  cause  of  the  injury.  There  is  also  evidence 
that  the  har- 
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ness  was  in  good  condition,  and  that  appellee  had  the  lines 
wrapped  around  his  hands  and  that  the  line  broke  after  he  was  thrown 
out  of  the  wagon  while  he  was  being  dragged  over  the  ground  still  hold- 
ing to  the  lines.  The  evidence  also  tends  to  show  the  team  was  a  gentle 
one  although  one  was  named  "Teddy,"  and  that  appellee  had  driven  it 
to  town  over  this  road  two  or  three  times  a  week  for  several  weeks. 
Upon  a  review  of  the  evidence,  this  court  cannot  say  that  the  jury  were 


not  justified  in  finding  that  appellee  was  in  the  exercise  of  ordinary  care. 

It  is  further  contended  that  the  evidence  does  not  show  that  appellant 
was  guilty  of  any  actionable  negligence.  The  appellee  testified  that  as 
he  drove  on  the  travelled  track  on  the  public  highway  there  were  two 
of  the  employees  of  appellant  on  one  of  the  piles  of  timber,  which  is 
shown  to  have  been  on  the  public  highway  and  that  they  rolled  a  large 
timber  twelve  or  fourteen  inches  square  and  sixteen  feet  or  more  ir. 
length  off  the  top  of  the  pile  eight  feet  high,  to  the  ground,  at  the  front 
of  and  within  five  feet  of  the  side  of  the  near  horse;  that  the  near  horse 
jumped  against  the  off  horse  and  they  started  to  run  east  and  that  2 
train  came  from  the  east  on  the  main  line  whistling  and  ringnig  the  bell; 
that  a  man  was  shoveling  screenings  to  a  pile  of  screenings  on  the  ground 
out  of  a  car  on  the  screenings  track  and  the  wind  blew  dust  across  the 
highway  on  the  horses,  and  made  them  run  harder  and  that  steam  wa;; 
puflFing  out  of  the  exhaust  pipe  and  settling  over  the  road  and  that  made 
the  horses  crazy. 
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Appellee  is  corroborated  as  to  the  rolling  of  the  timbers  off  the  pile  by 
the  side  of  the  horses  by  a  witness  Knox,  his  cousin,  who  was  running  the 
friction  hoist  on  the  top  of  the  crusher.  He  testified  that  there  were  two 
men  on  the  lumber  pile  who  rolled  a  timber  to  the  ground  when  the 
team  was  passing  by  it.  The  witness,  Knox,  is  discredited,  among  other 
things,  by  a  written  statement  made  by  him  shortly  after  the  accident, 
in  which  he  stated  that  he  saw  a  gang  of  men  on  the  pile  of  timbers  at 
the  crossing  near  the  crusher  and  that,  "I  will  not  say  bridge  men  were 
rolling  or  moving  timbers  when  he  came  up  but  they  were  on  the  pile." 
Another  witness,  Brunaugh  also  testified  that  he  was  at  work  in  the 
crusher  and  saw  Johnson  with  his  team  approach  the  crossing  and  two 
of  the  bridge  men,  who  were  on  the  pile  of  timbers  with  cant  hooks, 
roll  a  large  timber  off  the  pile  within  five  or  six  feet  of  the  left  track  of 
the  wagon  road,  which  scared  the  team,  but  he  says  the  horses  were  danc- 
ing as  they  approached  the  railroad.  Neither  of  these  vdtnesses  knew 
of  the  injury  to  appellee  until  they  were  told  about  it. 

There  were  two  gangs  of  men  with  push  cars  taking  timbers  from 
these  piles  to  the  bridge  over  the  river  that  morning.  There  were  six 
men  in  a  gang.  Two  of  these  men  testify  they  were  on  a  pile  of  timbers 
when  a  team  went  by,  when  the  push  car  had  been  put  off  the  track 
ninety  feet  east  of  the  crossing  for  a  train  to  go  by  about  ten  A.  M.  and 
that  they  didnot  roll  any  timber  off  the  pile.  The  other  four  men  of  the 
gang 
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were  at  the  push  car,  where  it  had  been  taken  off  the  track  to  per- 
mit the  train  to  go  by,  all  testify  that  no  timber  was  rolled  off  the  pile 
when  the  team  went  by  and  that  they  slid  the  timbers  on  skids  from  the 
pile  to  the  push  car  and  that  they  did  not  see  the  runaway  or  know  any- 
thing about  it  until  they  were  afterwards  told  about  it. 


The  appellant  requested  and  the  court  submitted  to  the  jury  the 
following  special  interrogatory  to  be  answered  by  it. 

Did  the  plaintiff  William  Johnson  lose  control  of  his  team  until  aftei 
he  had  passed  the  exhaust  box?  The  jury  answered,  "Yes,"  to  this  in- 
terrogatory. 

There  is  evidence  supporting  the  actionable  negligence  averred  in  the 
third,  fifth  and  sixth  counts  and  the  jury  found  that  appellee  lost  control 
of  the  team  before  the  steam  box  was  passed.  It  was  very  properly  a 
question  for  the  jury  to  pass  upon  whether  the  appellant  was  guilty  of 
the  actionable  negligence  alleged,  and  whether  such  negligence  was  the 
proximate  cause  of  the  injuries  suffered  by  appellee.  .We  cannot  say 
that  the  verdict  is  against  the  manifest  weight  of  the  evidence,  where 
three  witnesses  testified  to  facts,  which  if  true,  clearly  show  the  ap- 
pellant guilty  of  actionable  negligence  that  is  averred  in  the  declaration. 

It  is  argued  that  the  trial  court  gave  an  erroneous  and  misleading  in- 
struction at  the  request  of  appellee.  The  instruction  of  which 
complaint  is  made  told  the  jury  that  count  one  of  the  declaration  should 
not 
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be  considered  by  the  jury  in  arriving  at  their  verdict,  and  that  all 
instructions  given  which  refer  to  counts  refer  only  to  counts  two,  three, 
four,  five,  and  six.  The  only  other  instructions  given  at  the  request  of 
appellant  are  five  stock  instructions  concerning  the  credibility  of  wit- 
nesses and  one  as  to  the  form  of  the  verdict.  The  instruction  as  given 
does  not,  and  no  instruction  given  at  appellee's  request  makes  any  re 
ference  to  the  negligence  averred  in  any  count  and  we  see  no  error  m 
it. 

The  evidence  was  closed  on  Saturday.  After  the  appellant  had  an- 
nounced that  it  had  closed  its  evidence,  it  entered  a  motion  for  the  post- 
ponment  of  further  action  in  the  case  until  Monday,  that  it  might  procure 
a  witness  from  Denver  to  contradict  some  statements  made  by  the  wit- 
ness Knox,  who  had  testified  on  behalf  of  appellee.  On  re-examination 
Knox  had  testified  that  the  statement  signed  by  him,  which  appellant 
offered  in  evidence,  had  been  made  to  the  claim  agent  against  his  will 
after  four  or  five  men  had  been  to  see  him  about  it,  and  that  he  said  at 
the  time,  "I  will  make  it  as  light  as  possible  because  I  am  not  under 
oath."  An  affidavit,  made  by  a  claim  agent  of  appellant,  was  filed  stat- 
ing that  he  believed  that  the  former  claim  agent  of  appellant,  who  pro- 
cured the  statement  made  by  Knox,  and  who  is  not  now  in  the  employ- 
ment of  appellant,  would  testify  that  the  statement  signed  by  Knox  was 
made  willingly  and  voluntarily.  Knox  gave  the  names  of  men,  employ- 
ees of  appellant,  who  had  come  to  see  him  about  making  the  statement. 
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Some  of  these  men  were  witnesses  for  appellant  on  this  trial  and  appel- 
lant did  not  question  Knox  as  to  what  he  had  told  them.     At  the  former 
trial  Knox  did  not  testify  that  the  statement  was  made  unwiUingly.     Ho 


was  then  in  the  employ  of  appellant  but  was  discharged,  after  the  first 
trial.  The  evidence  of  the  claim  agent,  even  if  he  would  have  testified 
that  the  statement  was  made  willingly,  was  only  impeaching  testimony. 
The  rule  is  that  a  continuance  or  postponment  will  not  be  granted  for 


the  purpose  of  obtaining  a  witness  to  impeach  one  who  has  testified.     4_ 
Encye.  of  PI.  &  Pr.  853.     This  was  a  matter  resting  in  the  sound  discretion^    ,  ^ 
of  the  court  and  there  was  no  error  in  denying  the  motion.  • — ' 

It  is  also  argued  that  the  judgment  is  excessive.    Appellee  before  the  "7 
injury  was  a  strong  healthy  man.     His  leg  was  so  badly  broken  that  the 
pieces  had  to  be  held  together  by  metal  plates.     He  has  paid  over  $500  \  I  ^ 
for  surgical  attendance  and  is  a  cripple  for  life  and  has  suffered  excrucia-/ 
ting  pains  and  still  suffers.     There  is  no  merit  in  th  is  contention.     There( 
is  no  reversible  error  in  the  case  and  the  judgment  is  affirmed. 

AfFirmcid. 
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GENERAL  No.  8581. 
FRANK  .J.  WOTTOWA, 

vs. 
ORAH  D.  RIDGLY, 

Opinion  by  THOMPSON,  P.  J. 


APRIL  TERM  1916. 


AGENDA  No.  70 


Appellee! 


Appella/it. 


Appeal  from  Christian. 


c 


I. A.  3<^4 


This  suit  was  begun  August  2,  1915,  in  the  circuit  court  of  Christian 
County  by  Frank  J.  Wottowa,  filing  an  afi'idavit  for  an  attachment,  in 
which  it  is  stated  that  Orah  D.  Ridgly  and  J.  T.  Long  are  indebted  to 
him  in  the  sum  of  $4,121.30  upon  a  contract  for  the  sale  of  lands  and 
notes  in  consideration  of  the  sale  of  a  stock  of  merchandise  to  Orah  D. 
Ridgly  and  J.  T.  Long  for  which  Orah  D.  Ridgly  and  J.  T.  Long  agreed 
to  pav,  and  that  Orah  D.  Ridgly  is  not  a  resident  of  this  state  and  that 
her  place  of  residence  is  a  t  Kansas  City,  Missouri,  post  office  address. 
Overland,  St.  Louis  County,  Missouri,  or  St.  Louis,  Missouri,  care  of  J.  T. 
Long,  Majestic  Hotel.  A  writ  of  attachment  was  issued  against  Orah 
D.  Ridgly  and  J.  T.  Long  which  was  returned  not  served.  Notice  of  the 
attachment  was  published. 

Y  A  declaration  consisting  of  three  special  counts  and  the  common  counts 
was  filed  against  the  defendant  Ridgly.  On  August  23,  1915,  defendant 
Ridgly  entered  a  limited  appearance  and  moved  to  quash  the  service. 
This  motion  was  overruled.  She  then  filed  a  plea  in  abatement  of  the 
writ,  in  which  she  avei4!n;hat  at  the  time  the  affidavit  for  the  attach- 
ment was  filed,  she  was  not  a  resident     of     Kansas     City,     Missouri, 
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but  that  on  August  2,  and  for  fifteen  days  prior  thereto  she  was  a  resi- 
dent of  the  City  of  Chicago.  She  also  filed  a  plea  of  the  general  issue  to 
the  declaration.  On  the  trial  the  court  ordered  the  first  and  third  counts 
withdrawn  from  the  consideration  of  the  jury  and  by  an  instruction  told 
the  jury  that  there  was  no  evidence  of  damages  sustained  by  the  plain- 
tiff under  the  second  count.  The  case  was  submitted  to  the  jury  on  the 
evidence  admitted  under  the  issues  on  the  plea  in  abatement  and  under 
the  common  counts.  The  jury  returned  a  vei'dict  finding  the  issues  on 
the  affidavit  for  the  attachment  for  the  plaintiff  and  a  verdict  finding 
the  issues  for  plaintiff  and  assessing  his  damages  at  $4,000.  Defendant 
entered  a  motion  for  a  judgment  non  obstante,  a  motion  for  a  new  trial 
and  a  motion  in  arrest  of  judgment  which  were  severally  overruled  and 
judgment  rendered  against  defendant  Ridgly  for  $4,000.00. 1  From  that 
judgment  this  appeal  is  prosecuted  by  defendant  Ridgly. 

It  is  contended  on  behalf  of  appellant  that  there  is  no  evidence  to 
sustain  the  verdict  against  her  on  the  issue  on  the  attachment.  It  is 
also  argued  that  the  affidavit  for  the  attachment  is  insufficient.  While 
the  writ  was  issued  against  Mrs.  Ridgly  and  Long,  no  cause  for  the  writ 
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against  Long  is  pretended  to  be  stated  and  the  writ  should  not  have 
been  issued  against  his  property.  There  is  no  assignment  of  error  that 
questions  in  any  way  the  sufficiency  or  form  of  the  affidavit  or  writ. 
The  only   assignment   of  error  under     which     any     question     concern - 

(Page  2) 
ing  the  attachment  can  be  reviewed  is  that  the  verdict  is  against  the 
It  is.said  theiie  is  'nQ,-«jeVrc^ce  that  Mrs.  Ridgly  was  a  resid- 
Skt:  admitirshe  was  a  resident  of  Missouri  prior  to 
July  16,  1915,  and  testified  that  on  July  16th,  she  moved  to  Chicago  and 
lived  at  the  Morrison  Hotel  until  July  29th,  when  she  rented  and  took 
possession  of  flats  in  Chicago.  The  lease  introduced  by  her  *»  dated  July 
30,  1915.  Under  this  lease  she  rentf^Ohe  fiats  from  Sept.  1,  1915,  to 
Sept.  30,  1916,  at  $50  per  month  payablejnontljly  in  adYance.,  . 


Hontie  Edwards,  a  witness  called  by 


testifie,d  that'  she  hatl.j__ 


fourteen  years,  and  that  she  had  been  in  apj^ql'lant's  em. 


testified  that  Mrat  Kidgly  did  not  move  mto  the  nats 


inlil  ten  days  or  two  weeks  after  th^sdate  of  the  lease.  That  she  was 
in  St.  Louis  getting  her  furniture  to  moveSiito  the  flat  during  that  time 
and  that  she  received  a  letter  from  her  froni-St,Louis  in  August,  be- 
fore she  had  movedrT  The  finding  of  the  jury  on  that  i^ue is  not  against 
the  weight  of  the  evidence. 

The  evidence  shows  that  the  appellee  was  a  merchant  in  Belleville," 
Illinois.  In  the  summer  of  1913,  he  became  acquainted  with  Orah  B. 
Ridgly  and  J.  T.  Long,  at  Keener,  Missouri,  where  he  went  with  one  H. 
B.  Montgomery,  who  took  a  number  of  parties  from  Belleville  to  Keener 
in  an  attempt  to  promote  a  smelter  enterprise.  Long  was  the  general 
manager  and  Mrs.  Ridgly  was  the  secretary  and  treasurer  of  the  Orah 
Land  and  Investment  Company,  first  incorporated  as  the  Orah  Land  and 
Mining 
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Company,  and  also  the  Ozark  Railway;  which  are  Missouri  cor- 
porations. Appellee  at  that  time  had  sold  out  his  mercantile  business 
but  had  leased  another  building  and  was  buying  stock  to  open  a  store  m 
the  fall.  Long  advised  him  to  put  his  money  into  the  Orah  Land  & 
Mining  Company  and  Mrs.  Ridgly  said  they  desired  him  to  join  them  and 
not  waste  his  time  in  a  little  store.  The  appellee  was  by  various  means 
led  along  and  induced  to  sell  his  store,  the  goods  of  which  invoiced  $3,- 
735.40,  to  Mrs.  Ridgly  and  Long.  Appellant  claims  that  full  payment 
was  made  by  the  appellee  receiving  a  deed  from  Mrs.  Ridgly  for  160 
acres  of  land  in  Missouri,  in  which  the  consideration  is  put  at  $1.00  but 
whi"'ch  was  to  be  taken  at  $2,000.00  and  also  twenty  $100  notes  made  by 
one  Knapp  secured  by  a  mortgage  on  a  quarter  section  of  land  adjoining 
that  deeded  to  appellee  by  appellant.  Knapp  is  now  a  porter  on  a  pull- 
man  car  but  was  at  one  time  in  the  employ  of  the  Orah  Land  &  Invest- 
ment Company.     Appellee  testified  that  the  deed  and  notes  were  given 
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and  accepted  only  as  collateral  security  for  the  payment  of  the  purchase 
price  of  the  merchandise  which  was  to  be  paid  unthin  four  months. 

Appellant  v/ent  into  possession  of  the  stock  of  merchandise,  converte'l 
it  into  cash  but  has  failed  to  make  any  payment  to  appellant  with  the  ex- 
ception of  $60  paid  by  Long  on  account  of  interest  on  the  Knapp  notes. 
After  the  sale  appellee  appears  to  have  worked  for  appellant  on  a 
rnonthlj'  salary  and  commission  and  the  evidence  also  shows  that  there 
was  something  due  appellee  for  salary  and  commission. 
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Appellant  denies  that  she  took  any  part  in  the  transactions  that  ended 
the  sale  of  the  stock  of  goods  to  her,  and  denies  substantially  every  con- 
versation that  appellee  testifies  to  having  had  with  her.  After  a  care- 
ful reading  of  the  record  we  cannot  say  that  the  verdict  and  judgment 
are  not  fully  sustained  by  the  evidence. 

It  is  urged  that  the  court  erred  in  admitting  evidence  of  statements 
made  by  Long  for  the  reason  it  was  not  shown  that  he  was  appellant's 
agent.  She  admits  that  she  had  held  the  title  to  lands  which  she  had 
transferred  to  the  corporation  of  which  she  was  secretary  and  treasurer 
and  of  which  Long  was  a  director  and  manager.  He  arranged  meetings 
between  appellant  and  appellee  and  conducted  most  of  the  negotiations 
some  of  them  in  her  presence.  The  evidence  of  Long  and  appellant  can 
lead  to  but  one 'conclusion,  that  he  was  acting  in  connection  with  and 
under  her  direction.  She  was  fully  advised  of  every  step  in  the  trans- 
action and  approved  of  all  that  Long  did. 

It  is  also  argued  that  the  court  erred  in  refusing  to  send  the  plead- 
ings with  the  jury  to  their  room  when  they  retired  to  consider  their 
verdict.  The  Supreme  Court  of  this  state  has  said  that  the  practice  of 
permitting  the  jury  to  take  the  pleadings  to  the  jury  room  is  not  to  be 
commended,  yet,  it  is  not  reversible  error.  Elgin  A'.  &  S.  Traction  Co. 
vs.  Wilson,  217  111.  47. 

The  principal  contention  of  appellant  is  that  appellee  accepted  the 
deed  dated  Feb.  25,  1914,  made  by  appellant  and  the  notes  and  mort- 
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gage  made  by  Knapp  with  a  guarantee  letter  dated  Feb.  26,  1914,  as 
payment  in  full  and  that  they  are  the  contract  between  the  parties,  and 
therefore  evidence  of  the  negotiations  and  facts  occuring  prior  to  that 
time  were  inadmissible  in  evidence. 

The  testimony  shows  that  there  was  no  written  contract  signed  by 
the  parties.  The  sale  of  the  stock  of  merchandise  was  made  by  a  verbal 
contract.  The  deed  and  notes  and  mortgage  with  the  guarantee  signed 
by  appellant  and  Long  are  not  evidence  of  the  contract  of  sale  but  are 
only  incidental  to  the  sale.  The  deed  is  dated  February  5.  The  guar- 
antee is  dated  Feb.  26,  but  the  evidence  shows  it  was  executed  a  day  or 
two  earlier  at  St.  Louis.  They  were  made  without  appellee's  knowledge 
and  in  his  absence.     Long  stated  at  the  time  the  papers  were  delivered 
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GENERAL  No.  6463.      OCTOBER  TERM,  A.  D.  1915.      AGENDA  No.  3. 


ELIZA    B.    CARNEY,    Administratrix   oi 
the  Estate  of  WILLIAM  E.  CARNEYl 
Deceased, 


GEORGE  W.  BAKER, 


ELDREDGE,  J. 


Appelle4 


Appellant 


Appeal  from  Circuit  Court  of 
DeWitt  County 


20  2  lA.  3  96 


Appellee  recovered  judgment  in  an  action  of  assumpsit  against  appel- 
lant for  the  sum  of  $384.10.  William  E.  Carney,  the  deceased,  worked 
on  the  farm  of  appellant  and  also  operated  a  corn  sheller  and  hay  baler 
for  the  latter.  It  appears  that  the  deceased  was  employed  at  the  rate 
of  $30  per  month  for  his  services  on  the  farm  except  when  engaged  in 
shelling  corn  or  baling  hay  at  which  times  he  was  to  receive  $2  per  day. 
Appellee  in  the  court  below  claimed  wages  earned  by  the  deceased  from 
March  1,  1912  until  February  9,  1914,  but  the  great  weight  of  the  eviden- 
ce shows  that  the  deceased  did  not  move  on  to  the  farm  until  the  latter 
part  of  October  1912,  and  only  worked  for  appellant  for  about  one  week 
prior  to  his  moving  onto  the  farm.  The  evidence  further  shows  con- 
clusively that  a  number  of  farmers  paid  the  deceased  direct  for  bahng 
done  by  him,  and  the  amounts  so  paid  were  not  credited  to  appellant  by 
the  jury  in  fixing  the  amount 

(Page  1) 
of  its  verdict. 

The  accounts  of  appellant  were  kept  in  what  is  known  as  the  McCask- 
ey  system.  Appellant  attempted  to  testify  in  identification  of  his  ac- 
count books,  but  the  court  sustained  objections  to  such  proffered  evidence 
on  the  ground  specifically  that  he  was  an  incompetent  witness  for  the 
reason  that  appellee  was  prosecuting  the  suit  as  the  administratrix  of  a 
I  deceased  person.  Section  3,  Chapter  51,  R.  S.  has  been  construed  to 
mean  that  in  all  cases  a  party  may  testify  to  the  extent  necessary  to 
admit  his  books  of  account  in  evidence  notwithstanding  that  the  adverse 
party  may  be  suing  or  defending  in  one  of  the  capacities  mentioned  in 
Section  2  of  said  Act.  Miller  &  Grand  v.  Pratz,  Ex.  179  111.  App.  204; 
McGlasson  v.  Housel,  Ex.  127  111.  App.  360;  Ailing  v.  Brazee,  Adm.  27  111. 
App.  595. 

It  is  apparent  that  the  jury  failed  to  give  appellant  credit  for  several 
other  items  which  the  evidence  conclusively  shows  he  was  entitled  to,  but 
as  the  judgment  must  be  reversed  for  the  error  indicated,  it  is  unnec- 
essary to  mention  them  here  in  detail.  The  judgment  is  reversed  and 
cause  remanded. 
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GENERAL  No.  6504. 


APRIL  TERM,  A.  D.  1916.        AGENDA  No.  9. 


THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendants  in  Elror. 


KATE  HEXTON, 
Eldredge,  J. 


Error  to  County  Court 

Morgan  County 


202  I.A.  414 


Plaintiff  in  error  was  convicted  in  the  County  Court  of  Morgan  County 
for  selling  liquor  in  anti-saloon  territory  and  was  sentenced  to  imprison- 
ment in  the  county  jail  of  said  county  for  a  period  of  thirty  days  and  to 
pay  a  fine  of  $200  and  costs,  and  in  case  said  fine  and  costs  should  not 
have  been  paid  at  the  end  of  the  said  term  of  imprisonment  that  she 
be  required  to  work  out  the  same  at  the  rate  of  $1.50  per  day  for  each 
day's  work.  Plaintiff  in  error  at  the  end  of  said  thirty  days  filed  her 
^tition  in  County  Court  setting  forth  that  she  had  served  the  30  days 
imprisonment,  but  that  she  had  no  money  or  property  with  which  to 
pay  the  fine  and  costs;  that  she  is  ill  and  afflicted  with  diseases  of  in- 
ternal character  which  make  it  impossible  for  her  to  work  out  the  fine 
and  costs;  that  the  close  confirement  in  jail  had  caused  irreparable  in- 
jury to  her;    that    all    legal    means  for   collecting   sa^d   fine    and    costs 
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have   been   exhausted  and  prays  that  she   be   discharged   and   released 
from  that  part  of  judgment  imposing  the  fine  and  costi 

It  is  claimed  that  under  [paragraph <^55^  of  "the  Criminal  Code,  that 
whenever  it  is  apparent  to  the  court  that  any  person  confined  in  jail  for 
any  fine  or  costs  has  no  estate  wherewith  to  pay  the  same,  it  shall  be 
the  duty  of  the  court  to  discharge  such  person  from  further  imprison- 
ment. ..Ja  the  caoG  of  Peapla  v.  Jaraslowskv.  254-IIL-29S^-ffr  was^EeM^ 
that  this  paragrap1i~did  not  apply  to  a  case-wheTe  the  judgment  of  the 
court  required  the  defe»darvf  to  work  out  the  fine  in  accordance  with 
paraggaplT-'i:^fr'nf  thp  Criminal  Cndej  The  County  Court  after  a  full 
hearing  upon  the  question  of  her  physicial  condition  denied  the  prayer 
of  her  petition  and  remanded  her  to  jail.  While  it  is  true  that  a  County 
jail  cannot~be  said  to  be  conducive  to  the  betterment  of  a  person's  physic- 
al condition,  andWhile  the  proofs  show  that  plaintiff  in  error  was  af- 
flicted more  or  less  with  a  deceased  condition,  yet  we  do  not  think  that 
the  facts  disclose  any  abuse  or  discretion  on  the  part  of  the  court.^ 

The  judgment  is  therefore  affirmed. 
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GENERAL  No.  6507.        APRIL  TERM/ A.  D.  1916.        AGENDA  No.  12 

E.  GRANT  WEIR, 

Appel]p.nt. 

Appeal   from    Circuit    Court, 

Clark  County 
CRAN  CRANDALL,' 

[ppellee  J 

ELDREI>GE,J.  —  20   2I.A.     41f 

Appellant  sued  appellee  before  a  Justice  of  Peace  to  recover  the  value 
of  his  dog  claimed  to  have  been  killed  by  the  latter,  and  upon  a  trial  his 
claim  was  defeated.  He  appealed  to  the  Circuit)  Court  where  another 
trial  also  resulted  in  a  verdict  for  appellee  on  which  verdict  judgment 
was  entered,  and  from  which  judgment  this  appeal  is  prosecuted. 

The  whole  controversy  rests  upon  the  simple  question  whether  appellee 
killed  appellant's  dog.  This  issue  has  been  found  adversely  to  appel- 
lant upon  two  trials,  and  the  result  is  apparently  supported  by  the 
v/eight  of  the  evidence.  We  do  not  find  any  error  in  the  record  of 
sufficient  merit  to  justify  a  reversal  of  the  judgment,  which  is  therefore 
affirmed. 
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GENERAL  No.  6510.         APRIL  TER^l,  A.  D.  1916.         AGENDA  No.  15 
LNDIA  SMITH, 


Writ  of  Error  to  the  Circuit 
Court   of  Macon   County 


' '"""^0  2  I.A.  416 


Defendant  in  Efror, 
vs.       \ 
JOHN   B.   NORRIS, 

Plairtitiff  in  frror. 

ELDREDGE,  J.  \ 

This  is  an  appeal  from  a  judgment  amounting  to  $442.22,  obtained  by 
defendant  in  error  against  plaintiff  in  error  in  an  action  of  assumpsit. 
'Prhe  declaration  comprisea(three. counts.  The  first  allege^that  the  de- 
fendant on  the  31st  day  of  October,  1912,  by  one  Wiley  Smith,  his  then 
agent  in  that  behalf,  borrowed  of  the  plaintiff,  and  the  plaintiff  at  the 
special  instance  and  request  of  said  defendant  then  and  there  loaned  the 
said  defendant  the  sum  of  $400  etc. 

The  second  count  allegei(that  the  defendant  on  the  21st  day  of  Octo- 
ber, 1912,  was  doing  business  by  the  name  of  the  "J.  B.  Norris  Ranch" 
and  the  plaintiff'  at  the  special  instance  and  request  of  said  defendant 
loaned  to  the  defendant  and  the  defendant  then  and  there  borrowed 
$400  to  be  paid  by  defendant  when  he  should  be  requested;  that  the  de- 
fendant by  one  Wiley  Smith,  his  then  agent  in  that  behalf,  executed 
and  delivered  to  the     plaintiff     his     certain     written     instrument     and 
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and  thei'eby  then  and  there  acknowledged  that  there  was  due  the  plain- 
tiff the  sum  of  $400  for  money  loaned  the  defendant  by  the  plaintiff  etc. 

The  third  count  consists  of  common  counts  consolidated. 

The  instrument  sued  'on  is  as  follows, 

"Morral,  Ohio 191— 

Twin  Falls  Idaho  Oct.  31st  1912  due  Mrs.  India  Smith  four  hundred 
dollars  ($400)  for  money  loaned  J.  B.  Norris  Ranch  account  Bank  Draft 
from  Morral,  Ohio. 

J.  B.  Norris  Ranch  "~7 

By  Wiley  Smith.;;J 

On  August  23rd  1912,  plaintiff  in  error,  John  B.  Norris,  of  Maroa, 
Illinois,  as  party  of  the  first  part,  and  Wiley  Smith  of  Harpster,  Ohio, 
husband  of  plaintiff  in  error^as  party  of  second  part,  entered  into  a 
v/ritten  lease  or  agreement  which  recited  that  Norris  had  on  that  day, 
leased  and  demised  to  Wiley  Smith,  certain  real  estate  in  the  County 
of  Twin  Falls,  State  of  Idaho,  and  in  consideration  of  said  lease  and 
other  terms  and  agreements  thereinafter  set  forth,  Wiley  agrees  to 
farm  said  premises  in  a  proper,  seasonable  and  workmanlike  manner; 
to  cut  and  harvest  the  crops  grown  thereon;  to  irrigate  and  tend  the 
crops  when  necessary;  to  keep  said  lands  free  from  weeds  and  other 
noxious  vegetation;  and  to  keep  the  ditches,  laterals  and  other  water- 
ways clean  and  free  from  weeds,  debris  or  deposit  of  any  kind.  The 
J.ease  also  recited  the  fact  that  Norris  on  the  date  thereof     was     the 
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c^wner  of  one  thousand  ewes,  which  the  parties  to  the  lease  agree  were 
of  the  value  of  $4  per  head;  that  said  ewes  shall  remain  the  property  of 
Norris  at  all  times  except  as  thereinafter  pi'ovided,  it  being  the  inten- 
tion of  the  parties  thereto  to  feed  the  sheep  and  other  stock  which  may 
be  brought  upon  the  premises  through  the  terms  of  the  lease  with  the 
crops  grown  thereon;  that  the  parties  thereto  may  thereafter  buy  other 
sheep,  hogs  cattle  or  stock  of  any  kind  for  the  purpose  of  feeding  with 
the  crops  grown  thereon,  together  with  other  crops  which  may  be  pur- 
chased; that  Norris  agrees  to  furnish  all  funds  necessary  to  purchase 
the  stock  mentioned  which  shall  be  his  absolute  property;  that  Norris 
shall  nay  all  taxes  upon  said  land  during  the  term  of  the  lease  and  each 
party  to  pay  one-half  of  the  water  maintenance;  that  Wiley  agrees  to 
farm  said  land  and  properly  feed  and  care  for  all  sheep  and  stock  w^hich 
may  be  brought  upon  the  premises  under  the  agreement;  that  all  such 
stock  shall  be  sold  at  such  time  and  in  such  manner  as  the  parties  there- 
to ma.y  agree  and  from  the  proceeds  thereof  each  of  the  parties  shall 
share  alike  in  the  profits,  such  profits  to  be  determined  after  Norris  has 
been  fully  reimbursed  at  $4  per  head  for  the  ewes  brought  upon  the 
premises  together  with  8  per  cent  interest  thereon  from  the  date  of  the 
agreement  together  with  any  other  expense  advanced  by  him;  the 
profits  Piiiing  upon  all  other  stock  purchased  by  Norris  to  be  determin- 
ed by  fully  reimbursing  him  for  the  purchase 
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price  thereof  together  with 
whatever  interest  Norris  may  be  required  to  pay  for  the  money  to  be 
borrowed  by  him  for  the  purchase  of  said  stock;  that  Wiley  is  to  farm 
said  premises  and  feed,  care  for  and  handle  said  stock  of  any  kind  at  hit- 
own  cost  and  expense  in  so  far  as  the  labor  is  concerned;  that  all  crops 
shall  be  planted,  cultivated  and  harvested  by  Wiley  at  his  own  cost  and 
expense;  that  such  crops  as  cannot  be  fed  to  the  stock,  Wiley  agrees  to 
deliver  to  Norris  at  the  elevator  nearest  to  the  lands  in  question  his 
share  thereof;  that  Wiley  is  not  to  keep  more  than  eight  horses  and  four 
cows  upon  the  farm;  that  each  party  shall  pay  one-half  of  the  cost  of 
shearing  the  sheep  and  shall  share  one-half  the  profits  from  the  sale  of 
ihe  wool  therefrom  if  the  original  cost  of  the  sheep  shall  have  been 
paid;  that  the  parties  shall  have  a  complete  accounting  on  or  before  the 
first  day  of  September,  1913;  that  also  Wiley  shall  keep  Norris  notified 
of  all  sales  and  make  a  complete  statement  thereof  in  all  matters  in 
connection  therewith  at  all  times:  that  Wiley  shall  not  sublet  or  lease 
any  part  or  portion  of  the  premises  and  shall  keep  the  same  in  crops, 
and  feed  the  same  to  the  stock;  that  he  shall  keep  the  buildings  in  good 
repair  and  deliver  the  same  to  Norris  at  the  termination  of  the  lease; 
that  Norris  shall  have  the  right  to  reenter  said  lands  if  the  provisions 
of  the  lease  are  broken,  or  plow  any  portion  thereof  in  the  fall  of  1913, 
ind  to  have  all  hay  land  after  the 
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second  cutting  thereof,  and  all  pasture 
when  there  is  an  insufficient  number  of  stock  to  require  the  use  of 
such  pasture  land;  that  Wiley  shall  haul  and  distribute  the  manure; 
which  may  accumulate  about  the  barns  and  stables  in  a  propei-  manner, 
and  shall  stack  all  straw  or  hay  upon  that  part  indicated  by  Norris. 

Wiley  sold  his  personal  property  in  Ohio,  which  it  appears  was  in  hia 
wife's  name,  and  moved  on  to  the  farm  and  thereafter  proceeded  to 
farm  the  same  under  the  terms  of  the  lease.  He  borrowed  $400  from 
the  defendant  in  error,  who  was  his  wife,  an,d  executed  the  due  bill 
heretofore  mentioned,  and  used  the  money  for  his  own  personal  expen- 
ses. Norris  knew  nothing  about  the  transaction  and  never  gave  Wiley 
any  authority  of  any  kind  to  borrow  money  in  his  name. 

The  declaration  charges  that  Norris  individually  borrowed  this  money 
through  Wiley,  his  agent,  yet  defendant  in  error  on  the  trial  of  this 
case  advanced  and  sought  to  maintain  the  position  that  her  husband  and 
Norris  were  partners  under  the  firm  name  of  J.  B.  Norris  Ranch,  which 
partnership  was  a  trade  or  commercial  one  whereby  her  husband  had 
authority  as  a  partner  to  borrow  this  money  from  her  in  the  name  of 
the  partnership.  The  court  gave  a  large  number  of  instructions  to  the 
jury  based  upon  the  theory  that  if  they  believed  that  Wiley  and 
Norris  were  partners  in  a  trade  or  commercial  partnership  then 
he  had  a  right  to  borrow  the     money     from     his    wife,     execute     the 
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due  bill  and  thus  make  plaintiff  in  error  liable  for  the  amount  thereof. 
It  is  urged  by  plaintiff  in  error  that  the  partnership,  if  there  was  a 
partnership  at  all,  was  a  non-commercial  or  non-trading  partnership 
under  the  authority  of  Urey  v.  Ginerich,  57  111.  531  and  Freeman  v.  Gord- 
on, 59  111.  App.  189,  and  therefore  one  partner  had  no  authority  to  bind 
the  other  by  giving  promissoi'y  notes  or  due  bills  in  the  firm  name.  From 
the  view  we  take  of  this  case  it  is  unnecessary  to  decide  the  character  of 
the  partnership  if  there  was  one.  There  is  no  proof  whatever,  that 
Wiley,  the  husband  of  defendant  in  error,  was  the  agent  of  Norris,  the 
plaintiff  in  error,  or  had  any  authority  from  him  to  borrow  money  for 
him.  If  Norris  and  Wiley  were  partners  as  insisted  by  defendant  in 
'error,  then  this  action  cannot  be  maintained  in  a  suit  against  one  of  the 
partners  only.  In  the  case  of  Sherburne  v.  Hyde,  185  111.  580  it  was 
held,  "In  other  states,  by  Statute,  suits  may  be  brought  against  one  of 
several  partners  on  a  partnership  contract.  But  not  so  in  this  state. 
Here  all  ostensible  members  of  the  co-partnership  must  be  joined."  No 
cause  of  action  can  be  maintained  under  the  declaration  against  plain- 
tiff in  error  individually  because  he  did  not  borrow  the  money,  nor  did 
he  authorize  the  husband  of  defendant  in  error  to  borrow  it  for  him  as 
his  agent.  Neither  can  any  cause  of  action  be  maintained  on  the  theory 
that  the  husband  of  defendant  in  error  was  his  partner  because  the  suit 

is  not 
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brought  against  the  partnership,   the  judgment  is  therefor  re- 

,'ersed  without  a  remanding  order. 
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Appeal  from  Circuit  Court, 
Christian  County 
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R.  E.  Berry,  by  Eugene  Virden,  his  conservator  and  next  friend,  brought 
suit  in  an  action  of  forcible  entry  and  detainer  against  W.  W.  Berry,  be- 
fore a  Justice  of  Peace  to  recover  the  possession  of  certain  farm  lands 
and  obtained  a  judgment  therefor.  Appellee  prayed  an  appeal  to  the 
Circuit  Court  but  the  -Justice  refused  to  approve  the  appeal  bond,  where- 

•  upon  appellee  sued  out  a  writ  of  certiorari  and  brought  the  record  of  the 
Justice  to  the  Circuit  Court  by  this  method.  Appellant  made  a  motion  to 
quash  the  writ  of  certiorari  which  was  overruled.  Upon  the  trial  in  the 
Circuit  Court  appellee  introduced  no  evidence,  but  at  the  close  of  ap- 
pellant's evidence,  made  a  motion  to  direct  a  verdict  for  appellee  which 
the  court  sustained  and  entered  judgment  in  favor  of  appellee  from 
which  this  appeal  is  taken. 

Appellant  first  insists  that  the  court  erred  in  granting  the  writ  of 
certiorari  and  refusing  to  quash  the  same,  but  in  our  opinion,  on  examin- 
ation of  the  petition  for  said  writ, 
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the  many  objections  thereto  urged 
by  appellant  cannot  be  sustained  and  the  court  did  not  err  in  granting 
tiie  writ. 

The  court  directed  the  jury  to  find  its  verdict  for  appellee  on  the 
ground  that  he  had  acquired  title  to  the  premises  in  question  by  adverse  ■       — — , 

possession  for  more  than  20  yeacg.  '  _^^  i^^  c<.^aZJrX/  y€<S^ --^a.-<--^^--<--<^^^''^ 
fMore  than  30  years  ^g^^pcllant  acquired  title  by  purchase  to  the 
land  in  controversey,  consisting  of  about  160  acres  in  Christian  county; 
50  acres  of  the  tract  in  question  lies  on  the  south  side  of  the  south  Fork 
of  the  Sangamon  river,  the  rest  of  the  tract  consisting  of  110  acres,  lies 
north  of  the  south  fork  of  the  river.  Appellrint  in  x\(^\\^  ovci'  00  ^baitj  uf 
aag-  and  brino-,c;  thi'  rnjt  hy  \-\\v  rnnnnrvatnr  n,nd  next  friond.  The  evi- 
dence show^^at  between  20  and  25  years  before  the  suit  was  brought 

— appeltee  moved  into  a  little  cabin  located  on  the  north  side  of  the  river 
and^^^^pcJlanS^rmitted  him  to^remain  thpre  because  he  was  his  son  and 
didn't  like  to  put;  himoff .  ^--^'n'ppetui^^sked  him  several  times  to  pay 
rent  and'ap^ll^told  Mm,  that  he  would  settle  with  him  sometime,  but 
never  paid  any  rent.  ^^^!e^^3  has  paid  all  the  taxes  pn  the  1^ 
during  these  years.  ^Appefla^r^^d  no  knowledge  that'^awieJIocclaimed 
any  title  to  the  lands  until  about  a  year  before  the  suit  was  brought.     \ 


^C^^*^^'^^ 


YJiflHH  .V 


gbrtsf  m-' 
■xiti  at  li. 
■r")rfvr    ' 


•  ft  n'\   '•'.hi  "jHt  fiofjil      .b«jl[iT' 
'if- 


:v,jfii 


The  evidence  tends  to  show  that  the  only  interest  appellee  had  in  the 
premises  was  that  of  a  tenant  by  sufferance  or  at  will.  Where  the  pre- 
mises owned 

(Page  2)  / 

by  a  parent  are  occupied  by  his  child  by  permission,  in 
order  to  establish  title  by  adverse  possession,  there  must  be  clear  and 
positive  proof  of  an  open  disclaimer  of  the  title  of  the  parent  and  the 
assertion  of  hostile  title  by  the  child,  and  the  knowledge  of  the  as- 
sertion of  such  hostile  title  must  be  brought  home  to  the  parent  and 
such  hostile  possession  and  assertion  of  title  must  be  continued  for  20  ) 
years  thereafter.  Brettman  vs.  Fischer,  216  111.  142;  Kirby  v.  Kirby,  236 
111.  255;  2  C  .  J.  157.  Unless  these  facts  appear,  adverse  possession,  no  mat- 
ter how  long  continued  will  not  ripen  into  title.  In  the  case  at  bar,  appellee 
made  no  claim  of  ownership  to  these  lands  until  about  a  year  before  the 
suit  was  brought. 

It  is  insisted  by  appellee  that  the  judgment  should  be  sustained  be- 
cause there  was  no  demand  for  possession  or  notice  to  quit  served  upon 
him  before-  the  suit  was  brought.  No  notice  to  quit  or  demand  for  pos-  | 
session  is  necessary  where  the  relation  of  landlord  and  tenant  does  not  1 
exist  or  where  the  tenant  repudiates  the  relationship  and  claims  to  be 
the  owner  in  fee  by  adverse  possession.  Herrell  vs.  Sazland,  81  111.  457; 
Schonnmaker  vs.  Doolittle,  118  111.  605. 

We  conclude  that  it  was  error  to  exclude  the  evidence  and  give  the 
directed  verdict  under  the  facts  as  they  appear  in  this  record.  The 
judgment  will  accordingly  be  reversed  and  the  cause  remanded. 

(Page  3) 
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Appeal  from  Circuit  Court 
Shelby  County. 


20  2  I. A.  4  29 


ELDREDGE,  J. 

This  is  the  second  appeal-  of  this  case  to  this  court.  Appellee  filed  her 
bill  in  the  Circuit  Court  of  Shelby  County  a^inst  appellants  to  fore- 
close a  mortgage.  Feigned  issues  were  made  up,  a  trial  thereof  had  be- 
fore a  jury  and  a  decree  rendered  in  favm-  of  appellee,  from  which  de- 
cree appellants  prosecuted  their  appear  to  this  court  which  reversed  the 
same  and  remanded  the  cause  with  directions  to  the  chancellor  to  either 
set  aside  the  verdict  and  grant  a  new  trial  or  enter  a  decree  based  upon 
his  independent  judgment  derived  from\the  evidence.  A  statement  of 
the  issues  and  facts  involved  on  the  formei?  appeal  are  set  forth  in  the 
former  opinion,  (Weakly/&  Mizell,  et  al.  193  111.  App.  494.)  fUpon  the 
reinstatment  of  the  cause  in  the  court  below  the  parties  stipulated  that 
the  former  decree  be  set  aside  and  a  new  trial  granted;  that  the  chan- 
cellor should  have  read  to  him  the  evidence  preserved  in  >^ 

-(J>ago  1)  .^. 

v_  the  certificate  of 
evidence  upon  the  former  trial  and  that  either  party  might  in  addition 
thereto  present  such  further  evidence  in  open  court  as  he  saw  fit.  No 
additional  evidence  of  material  importance  was  introduced  by  either 
party  upon  the  last  hearing  before  the  chancellor  who  ^'e^^  again  render- 
case^ 


ed  a  decree  in  favor  of  appetlePi,  "^fe-coMW 
whether  appellants  have  paid  the  notes  in  controversey  which  the  mort- 
gage wa^-'^TveiPbo  sectire.  Upon  this  question,  there  is  an  irreconcilable 
conflict  in  the  /vidence,  and  as  the  chancellor,  who  saw  and  heard  the 
witness  on  thj^  former  trial,  fta^  upon  a  reconsideration  of  the  evidence 
again  entered  a  decree,  based  uporKiis  own  independent  judgment,  there- 
from, in  favorvOf_appellee,  this  court  wtauld  not  be  warranted  in  revers- 
ing the  decree  upon  questions  of  fact  unlfess  ■the  findings  thereon  are 
palpably  erroneous  and  clearly  wrong.  Johnson  v\  Johnson,  125  111.  510; 
Baker  v.  Rockbrand,  118  111.  365;  Peabody  v.  Kendali,  145  111.  519;  Dowie 
V.  Driscoll,  203  111. 

The  decree  must  tlibj;efor  be  affirmed. 
(Page  2) 
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OLIVER  L.  WATSON,     \  / 

\         Appellant  i 

ELDREDGE,  J.  ^^ 


Edgar  County. 


20  2  I.A.  4  39 


This  is  an  appeal  by  Oliver  L.  Watson,  appellant  from  a  judgment  for 
S200  recovered  against  him  in  the  Circuit  Court  of  Edgar  County  by  thc- 
appellees,  O'Hair  and  Rhoades,  law  partners,  for  a  retaining  fee. 

Appellant  is  engaged  in  the  real  estate  .business  in  Chicago  and  in  Jan  - 
uary  1915,  exchanged  with  Charles  Hoult  a  lease  hold  estate  on  North 
Clark  street  and  Fullerton  Avenue,  Chicago,  and  74  acres  of  land  in  Ber- 
rien County,  Michigan,  for  715  acres  of  farm  land  in  Edgar  county,  Illi- 
nois, owned  and  farmed  by  the  latter.  The  deed  to  him  from  Hoult  was 
recorded  in  Edgar  county  January  25,  1915,  and  within  a  few  hours 
thereafter  judgments  by  confession  were  entered  against  Hoult  in  the 
Circuit  Court  of  said  county  amounting  to  over  $20,000.  Among  the 
judgment  creditors  were  the  First  National  Bank  of  Paris  and  The  First 
National  Bank  of  Christman,  and  on  January  26,  1915,  the  two  Banks 
filed  their  bill  in  the  Circuit  Court  of  Edgar  County  in  which  it  was  al- 
leged 

(Page  1) 
that  Hoult's  conveyance  to  appellant  was  made  without  considera- 
tion or  for  an  inadequate  consideration  while  Hoult  was  insolvent,  and 
the  prayer  for  relief  asked  that  said  deed  be  decreed  to  be  void  as  to 
them  respectively  and  as  to  such  other  creditors  as  might  thereafter  in- 
tervene and  become  complainants.  Several  other  creditors  became 
parties  complainant  or  filed  intervening  petitions.  Appellant  answered 
the  bill  through  his  Chicago  attorney,  Charles  S.  McNett,  and  denied  all 
charges  of  fraud  in  the  exchange  of  the  properities  and  averred  that 
the  consideration  thereof  was  ample.  Subsequently  the  creditors  and 
appellant  made  an  agreement  whereby  aijpellant  consented  to  reconvey 
to  a  trustee  for  the  benefit  of  the  creditors  the  land  deeded  to  him  bv 
Hoult,  in  consideration  that  Hoult  reconvey  the  Chicago  and  Michigan 
properities  to  appellant  and  the  retention  by  appellant  of  $2900  paid  by 
Iloult  to  him  as  part  consideration  in  the  original  exchange,  and  the 
further  payment  to  appellant  of  $2000  additional  by  the  creditors.  Fred 
Barber  was  designated  as  trustee  and  appellant  prepared  his  deeds  for 
the  reconveyance  of  the  Hoult  lands  to  tjhe  tnastee  and  went  to  Paris, 
Illinois,  February  22,  1915.  He  notified  Hoult  and  his  creditors  that  he 
was  ready  to  deliver  the  deeds  and  to  receive  the  deeds  to  the  Chicago 
and  Michigan  properities  and  the  stipulated  sum  of  $2000.  For  some 
reason  unknown,  some  of  the  creditors  at  that  time  refused  to  carry  out. 


the  agreement,  and 
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appellant,  believing  that  the  deal  or  settlement  of 
the  transaction  had  failed,  on  February  23,  went  to  the  office  of  the  law 
firm  of  appellees  to  engage  their  services  as  his  attorneys  to  assist  Mr. 
Charles  S.  McNett,  his  Chicago  attorney,  in  defending  against  the  bill. 
Mr.  O'Hair  was  at  that  time  a  member  of  Congress  and  was  in  Washing- 
ton, D.  C.  and  appellant's  conversation  in  regard  to  the  matter  in  con- 
troversey  was  had  with  Mr.  Rhoades.  This  conversation  is  the  basis  of 
the  contract  of  retainer,  and  the  versions  thereof  as  given  by  Rhoades 
and  appellant  differ. 

No  further  conversation  was  had  between  any  of  the  parties,  but  on 
March  3,  it  appears  that  the  settlement  with  the  creditors  was  effected 
and  the  deeds  from  appellant  to  the  trustee  were  recorded.  In  the 
meantime  several  of  the  creditors  and  also  Hoult  had  sought  to  retain 
appellees  in  the  case  but  the  latter  had  refused  to  act  as  their  attorneys 
on  the  ground  that  they  had  been  retained  by  appellant. 

It  is  first  contended  by  appellant  that  there  never  was  a  contract  of 
retainer.  The  only  witnesses  who  testified  on  this  point  are  Rhoades 
and  appellant.  Rhoades  testified  in  substance  that  appellant  agreed  to 
employ  appellees,  pay  a  fee  for  retainer  and  such  charges  as  might  be 
earned  in  the  trial  of  the  case,  provided  only  that  Mr.  O'Hair  had  not 
been  retained  by  some  other  litigant  in  the  controversey  having  an  adverse 
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interest.     The  testimony  of  appellant  was  to  the  effect  that  appellees 
were  to  be  retained  under  the  above  condition  only  in  case  he  had  need  of 
their  services  and  if  the  fees  were  satisfactory.     What  the  details  of  the 
contract  really  were  was  a  question  of  fact  for  the  jury  to  determine. 

It  is  next  urged  that  appellees  cannot  recover  because  they  accepted 
employment  from  Hoult,  a  party  to  the  litigation  having  an  adverse  in- 
terest. Strong  V.  International  B.  &  L.  Union,  183  111.  97.  Farwell  v. 
Great  Western  Tel.  Co.,  161  111.  522.  Heffron  v.  Flower,  193  111.  101. 
Miller  v.  Lloyd,  181  111.  App.  230. 

Two  or  three  days  after  the  interview  between  Rhoades  and  appellant, 
Hoult  consulted  Rhoades  and  attempted  to  procure  appellees  as  his  at- 
torneys in  the  suit.  Rhoades  told  Hoult  that  his  firm  had  been  retained 
by  appellant  and  they  could  not  represent  him  if  his  interests  were  ad- 
verse to  those  of  appellant.  Hoult  replied  that  they  were  about  to 
settle  the  controversey  insofar  as  the  re-exchange  of  the  lands  from  him 
to  appellant  and  from  appellant  to  the  trustee  was  concerned,  in  which 
case,  appellant  would  have  no  further  interest  in  the  matter.  Rhoades 
replied  that  in  that  event  appellees  might  be  able  to  represent  him.  On 
March  3,  Rhoades  noticed  the  recording  of  the  deed  from  appellant  to 
the  trustee  made  pursuant  to  the  agreement    between     appellant     and 


creditors  heretofore  mentioned,  and  on  March  6,  having  heard  nothing 
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furth(jr  from  appellant,  wrote  him  a  letter  stating  in  substance  that  he 
had  been  informed  that  appellant  had  deeded  the  property  to  the  trus- 
tee for  the  benefit  of  Hoult  and  his  creditors;  that  his  firm  had  been  it- 
quested  by  some  of  the  parties  interested  to  represent  them  and  coiv 
taining  among  other  things  the  following,  "Under  that  condition  of  af- 
fairs I  presume  you  will  not  need  our  employment  and  I  am  writing  to 
know  if  that  is  true,  and  if  we  are  at  liberty  to  take  employment  froi-i 
any  other  person  who  might  want  to  employ  us  in  this  Hoult  matter, 
also  if  our  sevices  for  you  are  ended,  would  like  to  have  you  send  us  a  fee." 

Mr.  O'Hair  has  returned  from  Washington,  and  I  stated  the  matter  t^; 
him  and  he  thought  a  reasonable  fee  in  the  matter  would  be  $250. 

Please  let  me  hear  from  you  in  reference  to  the  matter  and  if  our 
services  to  you  are  ended,  please  enclose  draft  for  that  amount  ana 
oblige." 

On  March  17,  not  h:.ving  received  any  answer  from  appellant  to  this 
letter,  Rhoades  wrote  another  letter  stating  among  other  things  that  the 
case  had  not  been  dismissed  and  requested  appellant  to  send  a  retainer  if 
he  further  desired  their  services.  On  March  19,  appellant  wrote  to 
Rhoades  enclosing  a  copy  of  a  letter  purported  to  have  been  written  by 
him  to  Rhoades  on  March  8  in  reply  to  the  first  letter  written  by  Rhoades 
which  in  substance  stated  that 
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appellant  was  surprised  at  the  contents 
of  Rhoades'  letter  and  that  his  purpose  in  calling  was  to  see  O'Hair  or 
Rhoades  and  have  them  represent  him  in  case  he  needed  their  services 
and  that  the  sum  of  $250  seemed  out  of  proportion  to  the  amount  of 
time  consumed  in  that  call.  In  reply  to  this  letter  on  March  20,  Rhoades 
wrote  to  appellant  a  lengthy  letter  stating  all  the  facts  as  he  understood 
them  in  regard  to  his  conversation  with  appellant  on  the  latter's  visit  to 
his  office,  and  also  stating  the  fact  that  Hoult  had  requested  his  firm  to 
represent  him  and  it  had  refused  to  do  so  unless  his  interest  did  not  con- 
flict with  appellant's  and  also  the  following,  "We  think  that  the  retain- 
er fee  of  $250  is  very  reasonable.  That  is  not  to  pay  for  the  time  you 
were  talking  to  me.  You  certainly  know  more  than  to  put  it  in  that  way. 
A  retainer,  as  I  understand  it,  is  paid  to  prevent  an  attorney  from  taking 
employment  on  the  opposite  side,  and  by  your  conversation  with  me,  you 
certainly  lost  us  employment  from  one  if  not  two  creditors."  In  reply  to 
the  last  letter,  on  March  23  appellant  wrote  to  appellee  as  follows,  "Your 
letter  of  the  20th  received  yesterday.  In  all  probability  our  attorney 
Mr.  C.  S.  McNett  will  be  in  Paris  within  the  next  day  or  two,  in  which 
case  we  will  request  that  he  call  and  see  you." 

It  is  undisputed  that  McNett  did  thereafter  call  upon  appellees  and 


told  them  in  substance  that  the  litigation  so  far 
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as  appellant  was  con- 
cerned was  settled,  that  appellant  '^'as  out  of  the  case  and  had  no  further 
need  of  the  services  of  appellees.  Rhoades  testified  that  it  was  not  until 
about  a  month  after  this  conversation  with  McNett  that  appellees  acted 
as  attorneys  for  Hoult.  Whether  this  is  a  fact  or  not  was  also  a  ques- 
tion for  the  jury  to  determine.  While  the'r;ile  is  a  rigid  one,  that  at- 
torneys at  law  cannot  accept  employment  from  adverse  litigants  at  the 
same  time  and  in  the  same  controversey,  it  would  be  manifestly  unfaii- 
and  unjust  if  an  attorney  after  having  been  retained  by  a  litigant,  and  J 

after  the  litigant's  interest  in  the  matter  had  been  supposedly  concluded 
and  disposed  of  and  the  attorney  discharged  by  the  litigant  from  per- 
forming any  further  ser\'ices  for  him,  to  prevent  the  attorney  from  col- 
lecting a  retaining  fee,  because  he  should  thereafter  represent  som.e 
other  party  in  the  litigation.  We  know  of  no  rule  of  law  or  ethics  sup- 
porting this  contention. 

Complaint  is  also  made  that  the  trial  court  erred  in  too  closely  re- 
stricting appellant  in  his  cross  examination  of  certain  witnesses  who 
testified  that  $500  would  be  a  reasonable,  ordinary  and  usual  retainer 
fee  for  appellees  in  the  case  in  question.  While  we  are  of  the  opinion 
that  the  court  might  properly  have  permitted  the  witness  to  have  an- 
swered some  of 
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the  questions  complained  of,  yet  the  error,  if  any,  was 
apparently  harmless  for  the  jury  allowed  by  the  verdict  but  $200  dam- 
ages. 

It  is  insisted  that  the  following  instruction  given  on  .behalf  of  appellees 
is  erroneous.  /jThe  court  instructs  the  jury,  that  the  plaintiffs  claim  in 
this  case  that  they  were  employed  by  the  defendant,  in  certain  litigation 
which  the  defendant  heretofore  had,  as  his  attorneys  to  represent  him  in 
such  litigation,  and  that  after  such  employment,  the  defendant,  on  his 
own  account,  settled  and  adjusted  his  litigation,  and  discharged  the  plain- 
tiffs from  further  employment  as  his  attorneys  in  such  legal  matters, 
and  refused  to  pay  the  plaintiffs  anything  for  retaining  their  services  as 
attorneys  in  such  legal  matters.  You  are  further  instructed,  that  if  you 
find  from  a  preponderance  of  the  evidence,  that  the  plaintiffs  were  prac- 
ticing attorneys,  and  were  employed  by  the  defendant  to  perform  legal 
services  for  him,  and  that  the  plaintiffs  stood  ready,  willing  and  able  to 
perform  such  services  at  all  proper  times  when  the  same  should  have 
been  performed,  then  the  defendant  would  be  liable  to  the  plaintiffs  for 
retaining  their  services  in  whatever  amount  you  find  from  a  preponder- 
ance of  the  evidence  the  retaining  of  the  plaintiffs'  services  was  worth/^ 

The  criticism  extended  to  this  instruction,  as  we  understand  counsel's 
argument,  is  that  there  must  be  an  express 
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stipulation  that  a  retaining 
fee  is  to  be  paid  to  support  a  recovery  therefor.  We  believe  that  the 
rule  announced  in  the  instruction  is  supported  by  the  great  weight  of 
authority.  6  C.  J.  720,  and  cases  cited.  Moreover,  an  instruction  as  to 
the  law  in  any  particular  case  must  be  applicable  to  the  facts  proven 
therein  and  this  instruction  is  correct  as  applied  to  the  evidence  in  this 
case  adduced  on  behalf  of  appellees. 

The  criticisms  of  the  other  instruction  given  on  behalf  of  appellees  we 
do  not  think  can  be  sustained. 

The  refusal  of  the  court  to  give  certain  instructions  on  behalf  of  ap- 
pellant is  also  assigned  as  error.  The  principals  of  law  announced  in  sucii 
refused  instructions  are  contained  in  those  given. 

There  being  no  reversable  error  in  the  record  the  judgment  is  affirmed. 
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GENERAL  No.  6543.        APRIL  TERM,  A.  D.  1916.        A&ENDA  No.  75 
BLACKMER  and  POST  PIPE  CO.  l 


Appellant. 


R.  E.-eOODMAN  and  J.  W.  RYAN, 

-^  Partners, 

Appellees. 

ELDREDGE,  J. 


Appeal  from  Circuit  Court 
Vermilion  County 


«W 


.A.  4  41 


Appellees  were  co-partners  and  had  acquired  a  contract  from  the  city 
of  Altamont,  111.  for  the  construction  of  a  sewer.  They  purchased  the 
sewer  pipe  from  appellant  and  on  March  1,  1913  were  indebted  to  ap- 
pellant for  the  sum  of  $2001.45.  In  an  attempted  settlement  of  this 
account  appellees  gave  to  appellant,  on  May  17,  1913,  a  written  order 
on  the  city  of  Altamont  to  pay  to  appellant,  all  the  money  due  them  from 
the  city  on  the  sewer  contract.  Appellant  received  on  this  order  from, 
the  city  $1359.48  which  together  with  a  few  other  small  items  of  credit 
left  a  balance  due  to  appellants  of  S559.53.  Appellant  brought  suit  to 
recover  this  amount,  and  appellees  filed  pleas  of  accord  and  satisfaction 
and  claimed  in  the  court  below  that  the  giving  of  the  order  on  the  city 
was  a  complete  settlement  and  satisfaction  of  their  debt  to  appellant. 
The  jury  rendered  a  verdict  in  favor  of  appellees  on  which  the  judgment 
was  entered  from  which  this  appeal  is  prosecuted. 
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Appellees  have  filed  no  briefs  and  under  the  rules  of  this  court  the 
judgment  may  be  reversed  pro  forma  but  we  have  concluded  to  decide 
the  case  upon  the  merits. 

The  clear  and  manifest  weight  of  the  evidence  is  that  the  giving  of 
the  order  on  the  city  never  was  intended  to  be  an  accord  and  satisfac- 
tion of  the  debt.  On  June  16,  1913,  which  wa^saiter  they  had  received 
the  order,  appellees  wrote  a  letter  to,/yappollan%Asking  it  to  send  to  ft^  /^i.^--*''*^ 
.^ellees  a  bill  for  the  balance  which  they  owed  it  and  stating  that  they 
would  pay  the  same  as  soon  as  they  could;  that  they  expected  a  settle- 
ment of  their  work  4ftJJamiltcu3.  any  day  and  could  then  send  the  balance 
of  their  bill.  •Gn'Tiily  ji^?,  191 3  they  signed  a  written  statement  of  their 
own  account  with/appeilaax  wherein  they  acknowledged  that  the  sum 
of  $559.53  was  dueTJ  The  verdict  in  this  case  is  a  miscarriage  of  justice 
and  a  new  Yial  should  have  been  granted. 

The  judgnjent  is  reversed  and  the  cause  remanded. 
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GENERAL  No.  6549.        APRIL  TERM  A.D.  1916.        AGENDA  No.  4.5 
WILLIAM  HOWELL, 


AppelJ 
vs. 
CITY  OF  GILLESPIE  / 


Appeal  from  County  Court  of 
Macoupin  County 


202  I.A.  447 


Apjellant.  J 
ELDREDGE,  J. 

Appellee  sued  appellant  before  a  Justice  of  Peace  to  recover  salary 
due  him  as  City  Marshall  of  the  city  of  Gillespie,  for  the  period  from 
June  15,  1914  to  July  22,  1914,  and  recovered  a  judgment  for  $81.50.  Ap- 
pellant appealed  from  this  judgment  to  the  County  Court  of  Macoupin 
County,  where  a  trial  was  had  before  the  court  without  a  jury,  and  in 
the  latter  court  judgment  was  entered  against  appellant  for  sum  of  $80, 
and  provided  that  an  execution  shall  issue  therefor. 

Appellant  was  appointed  City  Marshall  of  the  City  of  Gillespie  in  May 

1914,  and  on  June  19  following,  he  went  to  St.  Louis  and  without  notice 

to  the  Mayor  or  other  cdty  authorities,  put  another  man  in  his  place  to 

act  for  him  as  City  Marshall  during  his  absence.     On  June  20,  1914,  the 

Mayor  wrote  a  letter  to  appellee  as  follows, 

"Gillespie,  Illinois,  6-20,  1914. 
Wm.  Howell, 

City  Marshall, 
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City. 
Dear  Sir: — Your  services  is  no  longer  desired  on  the  police  force  by 
me. 

You  will  please  send  in  your  resignation  to  me  immediately.  It  will 
make  it  better  for  us. 

I  have  filed  charges  with  the  City  Clerk  but  will  withdraw  them  if  you 
will  turn  over  all  keys  of  the  City,  etc.  to  me. 

Truly  yours, 

Bert  Rice,  Mayor." 

On  Monday  morning  June  22,  appellant  went  to  the  office  of  the  City 
Clerk  and  delivered  to  him  his  star,  keys,  revolver,  pair  of  handcuffs  and 
all  other  property  belonging  to  the  city  which  he  had  possession  of  by 
virtue  of  his  office  and  did  not  again  attempt  to  act  as  City  Marshall. 
Appellant  now  claims  that  he  did  not  resign  his  office  pursuant  to  thi? 
request  contained  in  the  Mayor's  letter,  but  is  still  City  Marshall  and 
entitled  to  the  salary  of  the  office  which  was  at  the  rate  of  $75  per 
month.  A  resignation  of  a  public  office  may  be  either  express  or  by  im-  , 
plication,  29  Cyc.  1404.  His  conduct  in  surrendering  the  insignia  of  his  ^ 
office  and  the  property  of  the  city  in  his  possession  after  receiving  the 
Mayor's  letter,  and  no  attempt  thereafter  on  his  part  to  preform  the 
duties  of  said  office,  was  a  resignation  of  the  office.  The  evidence  shows 
that  his  salary  had  been  paid  in  full  up  to  June  15th,  1914,  and  it  follows 
therefor  that  he  was  entitled  to  salary  only  from  that  date  to  June  22nd, 
1914. 

(Page  2) 

It   is   reversable    error,    in    rendering   judgment    against    a  municipal     \ 


corporation  to  award  an  execution  therefor  against  it.  City  of  Bloom- 
ington  V.  Brokaw  &  Gregory,  77  111.  194;  Village  of  Kansas  v.  Juntjen,  84 
111.  360;  City  of  Paris  v.  Cracraft,  85  111.  294. 

The  judgment  is  reversed  and  cause  remanded  with  directions  to  the 
trial  court  to  enter  judgment  in  favor  of  appellee  and  against  appellant 
for  the  amount  of  salary  due  appellee  which  had  accrued  from  June  15, 
1914  to  June  22,  1914  and  costs.  The  costs  in  this  court  are  taxed  to 
appellee. 
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GENERAL  No.  6552. 
I.  J.  BROOKS, 


CHARLES  L.  LAWS, 


APR]  ^  TERM  A.  D.  191G.        AGENDA  No.  48 


ELDREDGE, 


Appellee. 


Appellant 


Appeal    from    Circuit    Cour; 
Montgomery  County 


202I.A.  448 


Appellee  procured  a  judgment  against  appellant  in  an  action  of  as- 
sumpsit based  upon  a  promissory  note  dated  August  31,  1912  for  the  prin- 
cipal sum  of  $1000  due  one  year  after  date  with  interest  at  the  rate  of  7 
per  cent  per  annum  and  payable  to  the  order  of  appellee  and  his  wife, 
Mary  C.  Brooks,  J.  L.  Traylor  was  the  principal  on  the  note,  and  it  was 
also  signed  by  C.  A.  Traylor,  A.  E.  Traylor,  C.  F.  Edwards  and  Charles  L. 
Laws  as  sureties.  This  suit  was  brought  against  appellant  Laws  alone. 
The  note  when  it  was  executed  bore  6  1-2  interest  but  about  two  years 
later,  the  figures  "6  1-2"  were  stripken  out  and  the  word  "seven"  was 
written  above  them. 

[  The  defenses  relied  upon  at  the  trial  were,  ,f^that  the  note  had  been 
materially  altered  with  the  consent  of  >^polte?^and  without  the  know- 
ledge or  consent  of  a^^Hast  whouvas  but  a  sufcty  thcFe^a- and-(S^  that 
the  note  had  been  extended  for  a  ^ 

< — ^  definite  period  of  time  and  for  a 
valuable  consideration  without  the  knowledge  or  consent  of  -appeilanfe- ' 
It  ia  contended  by  appellee  that  the  note  was  altered  without  his 
knowledge  and  that  he  never  made  such  an  agreement  for  the  extension 
of  the  time  of  payment  as  would  absolve  from  liability  the  surety  there- 
on; and  also,  that  even  if  these  defects  in  the  note  complained  of  were 
established,  yet  appellant  would  still  be  liable  because  after  the  same 
came  to  his  knowledge  he  made  a  new  promise  to  pay  the  note. 

The  loan  was  originally  procured  by  paying  appellee  $10  as  a  premium 
or  bonus.  The  note  first  became  due  August  31,  1913  at  which  time  J.  L 
Traylor,  the  principal,  paid  $65  accured  interest  and  the  note  was  re- 
newed another  year  upon  Traylor  paying  another  bonus  of  $10.  The 
note  next  became  ,due  in  August,  1914  and  appellee  went  to  the  office  of 
said  Traylor  to  collect  the  note  and  interest.  Traylor  testified  that  he 
asked  appellee  to  renew  the  note  for  another  year;  that  appellee  stated 
iii  substance  that  he  would  renew  it  upon  the  same  terms  as  before  but 
it  was  the  only  note  he  had  which  bore  less  than  7  per  cent  interest  and 
he  would  have  to  have  a  raise  iji  the  interest;  that  he  then  told  appellee 
that  he  would  see  appellant  and  his  brother  and  get  a  new  note  bearing 
7  per  cent  interest  but  appellee  told  him  that  that  would  not  be  neces- 
sary 
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but  for  him  to  just  change  the  rate  on  the  note  from  6  1-2  to  7  per 
cent;  that  thereupon  he,  Traylor,  struck  out  the  figures  6  1-2  with  a  pen 
and  wrote  over  the  same,  the  word  seven;  that  he  then  gave  appellee 
his  check  for  $75  which  included  $65  for  the  interest  which  had  accrued 
and  $10  as  a  bonus  for  the  extension  of  the  note  for  another  year.  Ap- 
pellee took  the  check,  and  a  few  days  later  it  was  cashed  by  his  wife.  Ap- 
pellee testified  that  he  could  neither  read  nor  write,  that  he  said  notli- 
ing  to  Traylor  about  changing  the  rate  of  interest  in  the  note  and  gave 
him  no  authority  to  do  so  and  did  not  know  that  the  change  had  been 
made,  though  he  does  admit  that  he  told  Traylor  that  it  was  the  only 
note  he  had,  except  those  given  to  his  children,  which  did  not  draw  7 
per  cent  interest.  Traylor's  testimony  is  corroborated  by  Mansfield, 
cashier  of  the  State  bank  at  Donellson,  who  testified  that  appellee  told 
him  that  he  went  to  Traylor's  office  to  collect  the  interest  and  told  Tray- 
lor he  would  have  to  have  a  higher  rate  of  interest  and  that  he  suggest- 
ed making  out  a  new  note,  but  Traylor  told  him  to  change  the  rate  of  in- 
terest on  the  old  one.  The  witness  Barringer,  cashier  of  the  Montgomery 
County  Loan  and  Trust  Company,  testified  that  appellee  told  him  that 
when  he  went  to  collect  the  interest  on  his  note,  he  told  Traylor  he  was 
getting  7  per  cent  on  his  other  notes,  and  that  he  handed  the  note  to 
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Traylor  who  took 
the  note  back  to  his  desk,  brought  it  back  and  gave  it  to  him  and  said 
he  would  make  the  rate  of  interest  right  when  he  asked  for  an  increase. 
Hicks  testified  that  he  was  in  Traylor's  office  at  the  time  appellee  had 
the  note  there  and  heard  him  tell  Taylor  that  he  would  have  to  have  7 
per  cent.  From  all  this  testimony  on  this  subject  it  is  apparent  that  the 
subject  of  the  note  drawing  7  per  cent  interest  was  talked  of  in  the  con- 
versation between  appellee  and  Traylor,  and  it  is  unreasonable  to  presume  J 
that  Traylor  without  the  request  and  without  the  knowledge  or  consent 
of  appellee  would  voluntarily  increase  his  liability  on  the  note  by  raising 
the  rate  of  interest  to  7  per  cent. 

In  regard  to  the  agreement  to  extend  the  note  for  another  year,  ap- 
pellee testified  that  he  said  nothing  about' the  matter,  but  he  makes  no 
explanation  whatever  why  the  check  given  to  him  by  Traylor  was  for  $75, 
a  sum  $10  in  excess  of  the  amount  due  for  the  accrued  interest  on  the 
note  up  to  that  time,  except  to  say  that  he  did  not  know  the  check  was 
for  that  amount  as  he  could  not  read,  and  that  when  his  wife  cashed  the 
check  she  only  gave  him  $32.50  as  his  share  of  the  interest  on  the  note. 
We  think  the  testimony  of  Traylor  is  strongly  corrobrated  by  his  check, 
as  it  is  again  unreasonable  to  presume  that  he  would  pay 
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appellee  $10 
more  than  was  necessary  without  any  reason  therefor.  After  a  careful 
consideration  of  all  the  evidence  in  the  case,  in  our  opinion  the  manifest 
weight  thereof  is  to  the  effect  that  the  alteration  of  the  note  was  made 
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with  the  consent  an,d  knowledge  of  appellee  and  the  time  of  payment  of 
the  note  was  extended  by  him  for  the  definite  period  of  time  of  one 
yea,r  for  the  consideration  of  $10. 

But  it  is  contended  that  if  it  be  conceded  that  the  above  conclusions  of 
fact  are  true,  yet  appellant  is  still  liable  on  the  note  because,  after  hav- 
ing obtained  full  knowledge  of  these  facts,  he  promised  to  pay  the  debt. 
The  only  evidence  which  it  is  claimed  supports  such  promise  is  found  in 
the  testimony  of  appellee  and  his  daughter.-  Appellee  testified  that  as 
a  result  of  a  telephonic  communication  between  him  and  appellant,  the 
latter  came  to  his  home  and  his  account  of  what  was  said  in  this  connec- 
tion in  substance,  is  as  follows:  "Then  he  said  he  wanted  to  do  what 
was  right.  I  told  him  that  was  all  I  wanted  anybody  to  do.  He  said 
he  was  willing  to  pay  his  part  of  the  note,  I  asked  him  what  his  part  was. 
He  said,  well,  if  there  were  5  on  the  note,  one-fifth  would  be  his  part. 
1  told  him  the  other  parties  were  not  worth  anything.     Mr.  Laws  never 

told  me  that  he  was  gong  to  pay  the  note."     Ada  Brooks,  daughter  of 

(Page  5) 
appellee,  testified  in  substance:     "Mr.  Laws  asked  papa  to  see  the  note; 

father  presented  it  and  Mr.  Laws  looked  at  the  note  and  said  that  was 
the  note,  but  the  face  of  the  note  had  been  changed.  Mr.  Laws  said 
he  was  willing  to  do  what  was  right.  Mr.  Laws  said  one-fourth  was  his 
part,  papa  said  the  rest  are  no  good  and  your  part  is  all." 

The  promise  by  which  a  discharged  debt  is  revived  must  be  clear,  dis- 
tinct and  unequivocal.  The  mere  recognition  or  acknowledgement  of 
such  a  debt  does  not  create  a  legal  obligation  to  pay  it.  There  must  be 
an  express  promise  to  pay  the  debt,  and  even  the  payment  of  part  of  the 
principal  or  of  the  interest  thereon,  without  such  express  promise,  will 
not  revive  the  obligation  St.  John  vs.  Stephenson,  90  111.  82.  It  would 
take  a  most  strained  construction  to  convert  the  above  conversation  into 
a  promise  to  pay  the  note.  If  appellant  was  liable  to  appellee  on  this 
note  at  all,  he  was  liable  for  the  full  amount  thereof.  In  the  language 
above  quoted,  he  no  where  states  that  he  promised  to  pay  this  note,  but 
simply  that  he  was  wilhng  to  do  what  was  right  and  pay  one-fourth  or 
one-fifth  thereof.  The  reasonable  inference  from  the  language  used  is 
that  appellant  was  willing  to  compromise  the  matter  by  paying  one- 
fourth  or  one-fifth  part  of  the  debt  but  which  off'er  appellee  refused  to 

accept. 

(Page  6) 
Having  held  that  appellant  did  not  make  a  new  promise  to  pay 

the  debt,  the  question  whether  such  promise  was  supported  by  a  new 
consideration,  need  not  be  determined. 

The  judgment  is  reversed  with  the  following  finding  of  facts.  (1) 
The  note  was  materially  altered  with  the  consent  and  knowledge  of  ap- 
pellee and  vidthout  the  knowledge  of  appellant.  (2)  The  note  was  ex- 
tended for  a  definite  period  of  time  for  a  valuable  consideration  with 
the  knowledge  and  consent  of  appellee  and  without  the  consent  or  know- 
ledge of  appellant.     (3)   Appellant  made  no  new  promise  to     pay     the 

debt  after  he  obtained  knowledge  of  said  alteration  and  extension 

(Page  7) 
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GENERAL  W  6560.        APRIL  TERM  A.  D.  ^616.        AGENDA  No.  51 

M.  E.  SCARLSTT  and  GEORGE  THOMAS, 

Appellees^ 

Appeal    from    Circuit    Court, 

NATIONAL  LIVPKSTOCK  INSURA/CE  '  ^^^rn^^  County 


COMPANY, 

"^"       202I.A.  4  50 


.jellant.   I 
ELDREDGE,  J 

This  is  an  action  of  assumpsit  brought  by  appellees  against  appellant 
on  a  policy  of  insurance  issued  by  appellant  to  indemnify  appellees  in  the 
sum  of  $1000.00  against  loss  of  a  stallion  named  Royal  Defiance,  by  death, 
accident,  disease,  theft  or  fire.  Appellee  recovered  a  judgment  for  the 
sum  of  $1100  to  reverse  which  this  appeal  is  prosecuted. 

This  case  is  before  us  for  the  second  time,  the  judgment  in  the  form- 
er case  having  been  reversed  for  error  in  the  giving  of  a  certain  instruc- 
tion. (Scarlett  et^al.  vs.  National  Life  Ins.  Co.,  193  111.  App.  488.)  Many 
of  the  alleged  errors  urged  on  this  appeal  have  been  passed  upon  in  our 
former  opinion  and  need  not  be  again  discussed  as  they  are  res  adjudicate 

The  application  for  the  policy  was  procured  by 
(Page  1) 

appellant's  agent,  Zea, 
and  the  defenses  relied  upon  are  that  appellees  made  false  statements 
in  the  application  which  were  warranties,  in  consequence  of  which  the 
policy  became  void.  The  contention  of  appellees  is  that  they  answered 
all  the  questions  in  the  application  truthfully  but  that  the  agent  inserted 
false  answers,  and  on  the  first  trial  appellees  so  testified.  The  agent 
on  the  first  trial  testified  as  a  witness  but  did  not  deny  the  testimony  of 
appellees  that  they  gave  truthful  answers  and  that  he  wrote  in  false 
ones.  On  the  last  trial  the  agent  v/as  dead  and  the  court  refused  to 
permit  appellees  to  testify  to  any  conversations  had  with  him,  but  allow- 
ed them  to  testify  that  they  did  not  know  what  answers  were  put  down 
by  Zea;  that  they  first  learned  what  answers  were  in  the  application  at 
the  time  of  the  former  trial;  and  that  they  did  not  read  the  answers. 
It  is  now  contended  on  this  appeal,  that  it  was  error  for  the  court  to 
admit  such  testimony,  for  the  reason  that  in  testifying  to  such  facts 
such  evidence  tended  to  prove  conversations  with  the  agent.  Previous 
to  July  1,  1899,  Sec.  4  of  Chapter  .51  (Kurds  R.  S.  1911)  provided  that  in  <jL\'('l  / 
everj'  action  a  party  to  the  same  who  has  contracted  with  an  agent  of 
the  adverse  party,  the  agent  having  since  died,  shall  not  be  a  competent 
witness  to  anj'  conversation  or  transaction  between  himself  and  such 
agent.     On  the  date  mentioned 

(Page  2) 

the  present  statute  went  into  eff'ect  and  • 
the  words  "admission  or  conversation"  were  substituted  for  the  words 
"conversation   or    transaction."     Since   this    amendment    to    the    statute 
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GENERAL- No.  6563. 
THE  TOWN  OF  POLK, 


APRIL  /eRM  a.  D.  1916.        AGENDA  No.  54 


D 


ALBERT  E.  GHENT, 


'Appellee. 


Appellant. 


Appeal  from  Circuit  Court 
Macoupin  County. 


202  I.A.451 


t  owned  a  40  acre  tract  of  land  in  Polk  Twp.  Macoupin 
County,  and  for  many  years  a  public  highway,  created  by  prescription, 
angled  across  the  north  portion  thereof.  He  and  eleven  others  petition- 
ed the  highway  commissioners  to  change  the  location  of  the  road  so  that 
it  would  run  directly  across  the  north  portion  of  the  tract  along  thje^ 
section  line.  The  commissioners  granted  the  petition  and  atWonamaeeJ- 
ed  to  them  the  north  20  feet  of  his  ground  and  purchased  for  them  the 
south  20  feet  of  the  tract  of  land  immediately  north  of  his  land,  the 
purpose  being  to  make  ^je  road  40  feet  wide.  After  the  new  highway 
was  laid  out  ^jpeflaat  fenced  u  >  the  portion  of  the  old  highway  which 


had  run  diagonally  across  his  land.  It  appear^^^^at  the  new  highway 
was  impassable  because  nothing  ■v/as  done  towards  making  it  fit  for  use 
for  public  travel.  It  ran  over  a  steep  hill  and  the  stumps  and  other 
obstructions  had  not  been  removed  -^ 

-(Pagd  Vr 

ftherefrom.  The  commissioners /laim-  -y- 
ed  that  >J  was  a  part  of  the  agreement  between  them  and  ^ppoliaflt, 
that  appStlaivt  would  put  the  new  road  in  a  passable  condition,  while  ap-1?c^ 
pcllttBt  denies/ that  he  ever  made  such  an  agreement.  No  steps  were 
ever  taken  to  vacate  the  old  highway^  The  town  of  Polk  brought  this 
suit  against  appellant  before  a  justice  of  peace  to  recover  a  penalty  for 
obstructing  a  public  highway.  On  appeal  to  the  Circuit  Court  the  case 
was  tried  before  the  court  without  a  jury  and  a  fine  of  $3  and  costs  im- 
posed against  him. 

A  public  highway  can  only  be  vacated  in  the  manner  provided  by 
statute  and  the  commissioners  of  highways  had  no  power  to  bargain 
with  appellant  to  close  up  the  old  highway  and  open  a  new  one  in  ex- 
change therefor.  A  public  highway  belongs  to  the  public  and  it  cannot 
be  vacated  or  closed  to  the  public  use  except  in  accordance  with  the 
methods  provided  by  law,  and  until  this  highway  had  been  lawfully 
vacated  appellant  had  no  right  to  close  it  up.  No  agreement  or  contract 
he  may  have  made  with  the  highway  commissioners  can  be  a  defense  for 
such  action  on  his  part,  no  matter  how  innocent  he  may  have  acted  in 
the  matter.  Town  of  Rice,  vs.  C.  D.  &  M.  R'y.  Co.,  30  111.  App.  481,  and 
case  cited. 

There  being  no  error  in  the  record  the  judgment  must  be  affirmed. 
(Page  2) 
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IN  THE  MATTER  OF  THE  ESTATE  jDF 

SARAH  BAKER,  DECEASED, 
EDWARD  ALLEN  et  al. 

Appellees. 
'VS.  /  j  Morgan   County 

JAMES  M.  BAKER.'^ADMINISTf^TOR, 
'Appellant. 


GENERAL  No.  6574.        APRIL  TERMA.  D.  1916.        AGENDA  No.  63 


Appeal    from    Circuit    Court, 


ELDREDGE,  J. 


A.  4  6q 

nt,   -James  M.  •  " 


Sarah  Baker  died  in  September  1914,  and  the  appellant 
Baker,  on  his  own  petition  was  appointed  administrator  of  her  estate. 
Edward  Allen  and  James  Ledferd  are  grand  children  and  heirs  of  said 
Sarah  Baker,  and  at  the  February  term  1915,  of  the  County  Court  of 
Morgan  County,  filed  a  petition  for  citation  against  appellant  as  admin- 
istrator of  said  estiate,  asking  that  he  be  compelled  by  the  court  to  in- 
ventory a  large  amount  of  personal  assets  of  the  estate  in  his  possession 
and  not  accounted  for.  Upon  a  hearing  upon  this  petition  the  County 
Court  on  Feb.  5,  1915  entered  an  order  directing  appellant  to  inventory  and 
charge  himself  with  $2566.34  funds  belonging  to  the  estate.  From  this 
order  appellant  prayed  an  appeal  to  the  Circuit  Court  but  never  perfect- 
ed the  same.  Subsequently,  upon  a  hearing  in  the  Probate  Court,  at- 
torneys fees  to  the  amount  of  $175  were  allowed  against  the  estate  for 
the  services  of  the 

(Page  1) 
attorneys  for  the  petitioners  and  which  amount  ap- 
pellant was  directed  to  pay.  On  February  13,  1915,  appellant  filed  a  sup- 
plemental inventory  charging  himself  with  said  sum  of  $2566.34  v/ith  the 
notation,  "For  which  amount  the  said  James  M.  Baker  claims  he  is  not 
justly  indebted  to  the  said  estate."  At  the  November  term,  1915,  of  the 
County  Court  appellant  filed  his  final  report  as  such  administrator  and 
omitted  therein  to  charge  himself  with  said  sum  of  $2566.34  and  omitted 
any  reference  to  the  sum  of  $175  attorneys  fees.  Appellees  filed  objec- 
tions to  this  report  which  were  sustained,  and  an  order  entered  direct- 
ing appellant  to  recast  and  restate  his  final  report  and,  among  other 
things,  to  charge  himself  with  the  amount  above  mentioned,  that  he 
pay  said  sum  of  $175  allowed  for  attorneys  fees  and  to  file  his  final  re- 
port within  30  days.  From  this  order  of  the  County  Court,  appellant 
perfected  an  appeal  to  the  Circuit  Court  where  the  order  of  the  County 
(>ourt  was  affirmed.^  No  questions  had  been  raised  in  this  Court  in  re- 
gard to  the  $175  allowed  as  attorney's  fees. 

It  is  first  insisted  that  the  order  of  the  County  Court  entered  on  the 
hearing  on  the  petition  for  citation  wherein  appellant  was  ordered  to 
charge  himself  with  the  sum  of  $2566.34,  was  void,  for  the  reason  that  he 
was  entitled  to  have  that  matter  heard  by  a  jury.  It  must  now  be  con- 
ceded that;  the  practise  ^  comperan/executor  or  administrator  by  cita- 
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tion  to  inventory  and  account  for  assets  in  his  possession  belonging  to  the 
estate 

(Page  2) 
of  which  he  is  such  executor  or  administrator  by  virtue  of  Sec-  _ 

tions  81  and  82  of  the  Administration  Act,  is  proper  procedure, lhat4t  is       j^b'-^' 
equitable  in  its  nature  and  the  parties  thereto  are  not  entitled  to  a  \\rcy M^^i-^t^  • 
Martin  v.  Martin,  170  111.  18;  Dinsmore  v.  Dressier,  164  III.  211;  Coffey  v.      /  ^  f 
Coffey,  179  111.  285;  Platt  v.  Williams,  175  111.  App.  1. 

On  the  hearing  in  the  Circuit  Court  appellant  filed  a  petition  in  which 
he  requested  his  final  report  be  changed  to  a  report  current,  that  he  be 
permitted  to  resign  as  administrator  and  that  a  new  administrator  be 
appointed  so  that  he  could  have  a  trial  by  jury  on  the  question  whether 
he  was  indebted  to  the  estate.  The  court  refused  to  permit  him  to  re- 
sign and  this  action  is  also  assigned  as  error.  The  order  of  the  County 
Court  on  the  hearing  of  the  petition  for  citation  was  a  final  judgment 
rendered  in  a  proceeding  in  which  the  court  had  jurisdiction  of  the  per- 
son and  the  subject  matter.  Martin  v.  Martin,  supra.  No  appeal  was 
ever  perfected  or  prosecuted  from  this  final  judgment  which  was  an  ad- 
judication as  to  his  liability  to  the  estate  and  the.  Circuit  Court  had  no 
power  to  release  him  from  it  by  permitting  him  to  resign  and  again  try 
that  issue  before  a  jury.  » 

There  being  no  error  in  the  record  the  judgment  is  affirmed. 

(Page  3) 
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GENERAL  No.  6577.        APRIL  TERM  A.  D.  1916.        AGENDA  No.  66 


DAVID  A.  DEVARES, 

TS. 

FRANK  A.  CORE  A, 
ELDREDGE,  J. 


Appellee. 


Appellant. 


Appeal    from    Circuit    Court, 
Sangamon  County 


^o5 


This  is  an  appeal  from  a  judgment  in  favor  of  appellee  in  an  action  of 

forcible  entry  and  detainer  commenced  originally  before  a  Justice  of  the  . — - 

Peace  and  heard  in  tlje  CircuitjCourt  on  apppal.    [On  July  1,  19]  0,  appeHee ';^^^^^>'^^'^V 

agreed  to  sell  to  a^j^tmiiand ^^^Uaay^greed  to  buy  lot  5,  block  6,  in 

B.  S.  Edwards  3rd  addition  to  the  City  of  Springfield,  Illinois,  for  the  sum 

of  $2100,  payments  to  be  .made  at  the  rate  of  $12  per  month.     Pursuant 

to  said  agreement,  'a^pelJfifii'caused  his  daughter  to  write  in  a  book  the 

following  memorandum: 

"ARTICLES  OF  AGREEMENTS. 
Entered  into  on  the  first  day  of  July,  1910,  between  David  A.  DeVares  of 
the  County  of  Sangamon  and  State  of  Illinois,  party  of  the  first  part,  and 
Frank  A.  Corea  of  the  City  of  Springfield,  County    of    Sangamon    and 
State  of  Illinois,  party  of  the  second  part  as  follows: 

(Page  1) 
The  said  David  A.  DeVares,  party  of  the  first  part,  for  the  consideration      (   -^  j 
hereinafter  mentioned,  does  for  himself  and  for  his  heirs  convenant  and  >    / 

agrees  with  the  said  Frank  A.  Corea,  party  of  the  second  part,  and  his 
heirs  and  assigns,  by  these  presents,  he,  said  party  of  the  first  part,  shall 
and  will  agree  to  sell  lot  5,  block  6,  in  B.  S.  Edwards'  3rd  addition  to  the 
City  of  Springfield,  Illinois,  for  the  sum  of  twenty-one  hundred  ($2100.00) 
dollars.     1910  payments  to  begin  in  July." 

a»t  took  possession  of  the  property  and  on  July  9,  1910,  made 

the  first  payment,  the  receipt  for  which  is  as  follows, 

July  9th,  1910. 
Received  of  Mr.  Frank  Corea  Twelve  Dollars  to  apply  as  1st  cash  pay- 
ment on  the  Brick  Flats  on  Clay  Street. 
S12.00  .   /    ,  ^'  ,.7"  D.  A.  DeVares." 

Up  to  the  time  of  bringing  suit,  appellant  had  paid  under  this  contract 

S809.40  and^  as  the  payments  were  made,  they,  were^edited  upon  the 


book  by  app©lle«;.     On  September  10,  1915,/ 


C$4ised  to  be  served 


upon 


To  Frank  A.  Corea: 
I  hereby  demand 


the  following  written  deman,d: 

"Springfield,  Illinois,  September  10,  1915. 

to    me    possession    of    the 


that 


you    surrender 
(Page  2) 

following  described  real  estate,  situated  in  the  City  of  Springfield,  County 
of  Sangamon,  and  State  of  Illinois,  to-wit: 

Lot  Five,  Block  Six,  in  B.  S.  Edwards'  third  addition  to  the  City 
of  Springfield,  Illinois, 
possession  to  which  said  land  was  acquired  by  you  under  and  by  virtue 
of  a  contract  executed  by  David  A.  DeVares  and  Frank  A.  Corea,  and 
having  failed  and  neglected  to  perform  the  conditions  in  said  contract 
on  your  part,  to  be  preformed,  your  rights  to  the  possession  of  real 
estate  being  thereby  forfeited  under  said  contract.  — , 

David  A.  DeVares."^^^ 

It  was  contended  by  appellee  in  the  court  below  and  is  urged  here,  that 
while  the  memorandum  does  not  say  anything  about  the  payment  of  in- 
terest on  the  deferred  payments,  yet  such  was  the  intention  and  agree- 
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ment  of  the  parties,  and  that  appellant  having  failed  to  make  any  pay- 
ment  of  interest  he  was  in  default  under  the  contract;  that  if  interest 
be  computed  there  was  a  balance  due  of  $483.53  at  the  t'me  the  suit 
was  commenced.  It  is  conceded  that  if  interest  is  not  chargable,  appel- 
lant at  that  time  had  paid  more,  than  there  was  due  and  was  not  in  de- 
fault in  any  of  his  payments.  The  contract  is  a  written  one  and  does  not 
provide  for  the    payment     of     any     interest.     It     is     well     settled     in 
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this  state  that  interest  cannot  be  read  in  to  a  contract  where  there  is  no 
provision  therefor,  unless  there  is  a  statute  authorizing  it.  Fowler  vs. 
Harts,  149  111.,  592;  A.  T.  &  S.  F.  R'y  Co.,  vs.  C.  &  W.  I.  R.  R.  Co.  162  111., 
632.  There  was  consequently  no  default  in  the  payments  on  the  part  of 
appellant. 

It  is  next  insisted  that  the  contract  is  void  under  the  statute  of 
frauds,  (1st.)  because  it  is  not  signed  by  appellant  and  (2nd.)  because  it 
does  not  state  how  much  shall  be  paid  each  month. 

Appellee  directed  his  daughter  to  write  out  the  memorandum  at  his 
direction  and  this  memorandum  states  "Articles  of  Agreements.  Enter- 
ed into  on  the  first  day  of  July,  1910,  between  David  A.  DeVares  of  the 
County  of  Sangamon  and  State  of  Illinois,  party  of  the  first  part,  and 
Frank  A.  Corea  of  the  City  of  Springfield,  County  of  Sangamon  and 
State  of  Illinois,  party  of  the  second  part  as  follows: 

The  said  David  A.  DeVares,  party  of  the  first  part,  for  the  considera- 
tion hereinafter  mentioned  does  for  himself  and  for  his  heirs  covenant 
and  agrees  with  the  said  Frank  A.  Corea,  party  of  the  second  part,  and 
his  heirs  and  assigns,  by  these  presents,  he,  said  party  of  the  first  part, 
shall  and  will  agree  to  sell 
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lot  5,  block  6,  in  B.  S.  Edwards'  3rd  addition 
to  the  City  of  Springfield,  Illinois,  for  the  sum  of  twenty-one  hundred 
($2100.00)   dollars.     1910  payments  to  begin  in  July." 

To  take  a  contract  out  of  the  statute  of  frauds  it  is  not  necessary  that 
the  signatures  of  the  parties  shall  be  attached  to  the  bottom  thereof  un-  sj 
less  the  statute  provides  that  they  shall  be  "subscribed  thereto."  If  they 
appear  anywhere  in  the  instrument  so  long  as  they  are  the  signatures  of 
the  parties,  it  is  sufficient.  In  the  case  of  McConnell  vs.  Brillhart,  17  111., 
354,  the  court  held,  "4.  The  party  to  be  charged,  or  vendor  of  land,  &c.,  or 
his  lawfully  authorized  agent,  shall  sign  it. 

5.  A  verbal  or  parol  agency  is  sufficient  for  this     purpose.     Doty     vs.    ^ 
Wilder,  15  111.,  R.  407;  Johnson  vs.  Dodge,  17  111.  R.,  post;  Clinan  vs.  Cooke, 

1  Sch.  and  Leff.  R.  31. 

6.  The  signing  will  be  sufficient  in  the  caption,  or  body  of  the  memoran- 
dum, or  by  a  subscription  to  it.  10  Ohio  R.  402;  1  Pet.  R.  647,  650."  And 
such  is  the  apparent  weight  of  authority,  20  Cyc.  274  and  cases  cited.  By 
directing  his  daughter  to  write  his  name  in  the  contract,  it  became  ap- 
pellee's own  signature. 

No  form  of  language  is  necessary  in  order  to  determine 
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writing  is  sufficient  to  meet  the  requirments  of  the  statute,  if  only  the' 
intention  can  be  gathered,  and  any  kind  of  writing,  including  hasty  notes 
or  memoranda  in  books,  papers  letters  and  telegrams  suffice,  if  they  con-) 
tain  on  their  face  or  by  reference  to  others,  the  names  of  the  parties,  -i^ 
sufficient  explicit  description  of  the  property  to  render  it  capable  ofj 
being  indentified,  together  with  the  terms  and  conditions  of  the  contract.! 
Koenig  vs.  Dohn,  209  111.,  468.  If  it  should  be  deemed  that  the  original  ] 
articles  of  agreement  does  not  bear  the  signature  of  appellee,  still  that, 
memorandum  and  the  receipt  would  comprise  a  complete  contract,  as 
the  receipt  contains  all  the  elements  of  the  contract  except  the  consid-j 
eration,  which  was  shown  by  the  contract  and  which  under  the  statute 
may  be  proven  by  parole.     Ullsperger  vs.  Meyer,  217  111.  262. 

The  demand  for  possession,  also  signed  by  appellee,  refers  to  the 
articles  of  agreement  or  memorandum  as  a  contract  executed  by  himself 
and  appellant  and  admits  by  this  language  that  the  memorandum  was 
executed  or  signed  by  him. 

In  our  opinion  the  evidence  tended  to  show  a  valid  contract  for  the  sale 
of  the  real  estate  mentioned  therein  and  that  appellant  was  not  in  de- 
fault under  the  terms  thereof.     The  judgment  is  therefor  reversed. 
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Appellee. 


ASSUMPTION  TELEF^ONE  CO.WANY. 

Appellant.   I 

ELDREDGE,  J. 


GENERAL  Nd.  6580.         APRIL  TERJI,  A.  D.  1916.         AGENDA  No.  69. 
W.  B.  McBRIDe\ 


Appeal    from    Circuit    Court, 
Christian  County 


20  2I.A.  468 


On  June  26,  1915,  appellee  brought  suit  against  appellant  in  an  action 
on  the  case  to  recover  damages  for  the  death  of  a  horse  alleged  to  have 
been  caused  by  appellant's  negligence,  and  recovered  a  judgment  for 
$200,  to  reverse  which  this  appeal  is  prosecuted. 

Appellant  owned  and  controlled  a  telephone  line  running  from  the 
village  of  Assumption,  to  the  city  of  Taylorville,  in  Christian  county. 
The  line  ran  along  the  highway  in  front  of  a  pasture  in  which  was 
appellee's  horse.  The  negHgence  charged  in  the  declaration  is,  that  ap- 
pellant placed  or  permitted  a  wire  to  become  loose  and  sag  to  such  an 
extent  that  stock  traveling  underneath  would  become  tangled,  get  caught 
and  injure  themselves,  which  was  known  by  the  defendant,  or  by  the  ex- 
ercise of  reasonable  care  could  have  been  known,  and  that  the  horse  of 
appellee  on  the  27th  day  of  June,  1910,  did  become  entangled  in  the 
wire  i-esulting  in  cuts  and  bruises  to  such  an  extent  that  the  horse  there- 
after died.     Appellant  filed  the  plea  of  general  issue  and 
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a  plea  of  the 
statute  of  limitations. 

The  evidence  tends  to  show  that  a  wire  attached  to  one  of  the  poles 
on  the  highway  extended  over  the  fence  in  to  the  pasture  and  along. the 
ground  therein;  that  it  had  been  placed  on  the  pole  a  number  of  years 
before  by  the  Christian  County  Telephone  Co.  with  the  acquiescence  of 
appellant,  and  was  an  abandoned  wire  and  not  the  property  of  appellant. 
Appellant  contends  that  these  facts  show  a  fatal  vari,ance  from  the  al- 
legations in  the  declaration.  Regardless  of  the  question  as  to  whether 
this  wire,  having  been  allowed  by  the  appellant  to  remain  attached  to 
one  of  its  poles  for  a  long  period  of  time  after  the  use  of  its  poles  by 
the  Christian  County  Telephone  Co.  had  ceased  would  not  be,  as  to  third 
persons,  determined  to  be  the  property  of  appellant,  a  complete  answer 
to  this  objection  is  that  on  the  trial  the  variance  was  not  specifically 
pointed  out.  At  the  close  of  appellee's  evidence,  appellant  made  a 
motion  to  exclude  the  evidence  and  instruct  the  jury  to  find  it  not  guilty 
on  the  ground,  among  other  reasons,  that  there  was  a  variance  between 
the  proofs  and  the  allegations  in  the  declaration,  but  in  what  the  variance 
consisted  was  not  indicated.  The  variance  should  have  been  pointed 
out.  I.  C.  R.  R.  Co.  vs.  Behrens,  208  111.  20;  Probst  Construction  Co.  vs. 
Foley,  166  111.  31;  Carney  vs.  Marquette  Coal  Mining  Co.  260  111.  220. 
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In  the  Behrens  case  supra,  the  court  said,  "A  motion  to  instruct  the 
jury  to  find  for  the  defendant  on  the  ground  of  a  variance  between  the 
pleadings  and  the  evidence,  is  not  sufficient  to  raise  the  question  of  var- 
iance, unless  the  defendant,  by  its  motion,  indicates  specifically  in  what 
the  variance  consists,  so  as  to  enable  the  court  to  pass  upon  it  intelli- 
gently, and  also  to  enable  the  plaintiff  to  so  amend  his  declaration  as  to 
make  it  conform  to  the  evidence." 

The  suit  was  brought  one  day  before  the  action  would  have  been  barr- 
ed by  the  statute  of  limitations  and  it  insisted  that  the  evidence  does 
show  that  the  statute  had  run  against  the  cause  of  action,  but  the 
veterinary  surgeon  who  was  called  to  attend  the  horse  on  the  day  of  the 
accident,  testified  that  the  accident  occured  on  June  27,  1910  as  alleged 
in  the  declaration,  and  is  corroborated  by  the  charges  in  his  books  of 
account  made  on  that  day.  In  any  event  this  was  a  question  of  fact  for 
the  jury  to  determine  from  all  the  evidence.  The  jury  was  fully  in- 
structed in  regard  to  the  statute  of  limitations  and  its  verdict  has  de- 
termined this  and  all  other  questions  of  fact. 

We  do  not  think  that  the  criticisms  of  the  instructions  given  on  be- 
half of  appellee  can  be  sustained  and  there  being  no  reversable  error  in 
the  record  the  judgment  is  affirmed. 
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CLINTON  E.  GRAVES  and  CHARLE!: 
PIURBURGH,    Co-partners    doing 

ness  under  the  firm  name  and  stjj^  of 
GRAVES  &  HiIRBUKGH,  Fc/ the 
use,  Etc. 

Plaintiifs  in^iTor. 


i 


GENERAL  No.  6447.        APRIL  TERM/a.  D.  191*.        AGENDA  No.  2 


Writ    of    Error    to    McLean 
County  Circuit  Court 


TOLEDO,  PEORIA  &  WESTERN  RAIL- 
WAY COMPANY,   \.  Corporation. 

Defendant  in  Error. 

GRAVES,  J. 


202I.A.  478 


On  the  right  of  way  of  defendant  in  error  at  Weston,  Illinois,  there 
was  located  a  grain  elevator.  The  record  does  not  definitely  disclose 
who  was  originally  the  owner  or  owners  of  this  elevator  nor  is  it  material 
to  the  questions  here  involved.  It  is  certain,  however,  that  it  was  not 
owned  by  defendant  in  error  and  that  it  was  maintained  there  under  a 
ground  lease  from  defendant  in  error  to  one  F.  L.  Churchill  who  is  des- 
cribed therein  as  a  "tennant  at  vidll,"  and  who  contracted  to  pay  $5.00 
per  annum  as  rental  for  the  ground  occupied  under  the  lease.  For  a 
number  of  years  prior  to  August  1,  1912,  this  elevator  had  been  occupied 
by  Churchill,  who  was  in  some  way  associated  in  the  grain  business  there 
v/ith  S.  C.  Bartlett  &  Co.  of  Peoria.  Clinton  E.  Graves,  one  of  the 
plaintiffs  in  error,  worked  for  Churchill  and  the  Bartletts  for  some  time 
prior  to  August  1,  1912,  as  their  local  manager.  On  August  1,  1912,  after 
considerable  negotiations,  an  agreement  was  made  by  Churchill  with 
Clinton  E.  Graves  and  Charles 
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F.  Hurburgh  for  the  sale  to  them  of  this 
elevator  ,and  they  on  that  date  went  into  possession  of  the  same  and 
thereafter  conducted  the  grain  business  therein  with  the  apparent  know- 
ledge and  acquiescence  of  defendant  in  error,  at  least  no  notice  to  ter- 
minate the  tenancy,  such  as  is  provided  for  by  the  terms  of  the  lease  to 
Churchill  was  given,  and  defendant  in  error  is  here  insisting  that  plain- 
tiff in  error  is  in  possession  under  and  is  bound  by  the  terms  of  that 
lease.  The  consideration  for  the  sale  was  $6000,  of  which  Graves  was  to 
and  did  pay  $2000,  and  Hurburgh  was  to  pay  $4000  by  notes  secured  by 
mortgage.  The  notes  were  duly  delivered,  but  the  mortgage  securing 
the  same  was  not  recorded.  The  books  of  C.  S.  Bartlett  &  Co.  of  Peoria 
showed  on  October  10,  1912  a  charge  against  Graves  and  Hurburgh  of 
$6000  the  full  consideration  for  the  sale  of  the  elevator  and  a  credit  of 
$2000  cash  and  of  $4000  in  notes,  thereby  balancing  the  account. 

Upon  taking  possession  of  the  elevator  on  August  1,  1912,  plaintiffs  in 
error  began  buying  oats  and  storing  them  in  the  elevator. 

On  October  20,  1912,  the  elevator  was  burned  and  with  it  a  large 
amount  of  oats  belonging  to  plaintiffs  in  error  was  destroyed,  and  certain 
■insurance  companies  paid  to  plaintiffs  in  error  $13,000,  as  a  fire  loss  and 
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took  all  the  salvage  of  the  oats.  This  suit  is  brought  in  the  name  of 
plaintiffs  in  error  for  the  use  of  the  insurance  companies  who  paid  the 
loss,  on  the  theory  that  the  fire  was  caused  by  sparks  emitted  from  a 
locomotive  engine  through  some  negli- 
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gence  in  failing  to  have  such 
locomotive  properly  equipped  with  proper  spark  arresting  devices;  iii 
permitting  such  devices  to  become  out  of  repair  and  in  the  management 
of  the  locomotive. 

Defendant  in  error  denies  that  it  was  guilty  of  any  of  the  acts  of  neg- 
ligence charged  and  moreover  says  that  even  if  it  was  so  negligent,  plain- 
tiffs in  error  were  the  owners  of  the  building  in  which  the  oats  were 
stored  and  that  they  are  bound  by  the  terms  of  the  lease  of  the  ground 
on  which  the  building  stood,  in  which  lease  the  lessee  agreed  to  waive 
all  claims  and  demands  against  the  lessor  (defendant  in  error)  for  dam- 
ages on  account  of  injuries  to  said  elevator  and  its  contents,  caused  b;; 
the  lessor  or  any  of  its  employees,  and  to  assume  all  risk  of  fire  origina- 
ting from  the  locomotives  of  defendant  in  error. 

To  this  last  contention  plaintiffs  in  error  reply  that  they  were  not  the 

owners  of  the  elevator  but  were  merely  occupying  the  same  as  licensees. 

The  case  was  tried  by  the  court  without  a  jury.     The  finding  of  the 

Court   was   for   the  defendants  in   error  and  a  judgment  was   entered 

against  plaintiffs  in  error  in  bar  of  their  action  and  for  costs. 

The  Court  found  that  plaintiffs  in  error  had  previous  to  the  fire  pur- 
chased the  elevator  in  question  and  that  at  the  time-  of  the  fire  they  were 
the  owners  and  in  possession  of  the  same.  An  enumeration  of  the  var- 
ious items  of  evidence  in  this  record  tending  to 
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support  that  finding 
would  be  useless.  It  is  sufficient  to  say  that  the  clear  preponderance  of 
the  evidence  is  in  accord  with  that  finding. 

Plaintiffs  in  error  having  purchased  the  building,  knowing  it  was  on 
the  right  of  way  of  defendant  in  error  must  be  presumed  to  know  not 
only  that  it  was  there  under  some  arrangement,  either  expressed  or  im- 
plied, between  defendant  in  error  and  the  former  owner  of  the  building, 
but  what  that  arrangement  was.  Large  v.  Wabash  R.  R.  Co.  168  HI- 
App.  310. 

Defendant  in  error  was  under  no  legal  obligation  to  permit  the  eleva- 
tor to  be  placed  on  its  rfght  of  way  and  had  a  right  to  exact  such  terms 
and  conditions  as  it  saw  fit  to  impose  as  a  basis  of  permitting  it  to  be  so 
placed  there.  Gheckley  v,  I.  C.  R.  R.  Co.  257  111.  491.  Same  case  171  111. 
App  203.     Large  v.  Wabash  R.  R.  Co.  168  111.  App.  310. 

The  stipulation  in  the  lease  of  the  ground  on  which  the  elevator  in 
question  in  this  case  stood  exempting  defendant  in  error  from  liability 
for  loss  by  the  lessee,  caused  by  the  lessor  or  any  of  its  employees  and  by 


fire  originating  from  its  locomotives,  was  a  valid  and  enforcible  contract. 
Checkley  v.  I.  C.  R.  R.  Co.  257  111.  491,  and  numerous  cases  there  cited. 
'  Plaintiffs  in  error  being  the  purchasers  of  the  elevator  building  and  in 
possession  of  the  same,  were  bound  by  the  terms  of  the  lease  of  the 
ground  upon  which  it  stood.  Large  v.  Wabash  R.  R.  Co.  168  111.  310, 
Surface  v.  C.  M.  &  St.  P.  Ry.  Co.  191  111.  App.  261.     24  Cyc.  986. 
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As  the  terms  of  the  lease  are  explicit  and  exempt  defendant  in  error 
from  liability  for  loss  of  the  elevator  or  its  contents  caused  by  defendant 
in  error  or  any  of  its  employees  or  by  fire  originating  from  its  engines  or 
locomotives,  and  as  such  terms  of  the  lease  are  binding  and  enforcible 
against  the  lessee  and  his  assigns,  it  follows  that  plaintiffs  in  error  have 
failed  J;o  make  a  case  entitling  them  to  recover. 

Complaint  is  made  of  the  rulings  of  the  trial  court  on  the  admission 
and  exclusion  of  evidence  and  in  holding  and  refusing  of  propositions  of 
law  and  findings  of  fact. 

■  Substantially  all  the  questions  involved  in  these  rulings  turned  on  the 
propositions  of  law  and  fact  above  discussed  and  were  in  accord  there- 
with.    Such  as  involve  different  questions  are  without  merit. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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GENERAL  No.  6481. 
WILBERT  ROBERTS. 


APRif  TERM,   1916. 


AGENDA  No.  5. 


CLEVELAND,   CINCINNATI,  CHICAGO 
&  St.  LOUIS  RAILWAY  COMPANY 

Appellant. 
GRAVES,  J.  / 


.  Appeal  from  the  Circuit  Court 


of  Edgar  County. 

202  I.A.  480 


This  is  an  appeal  by  the  defendant  from  a  judgment  against  it  for 
$4,500  in  an  action  for  personal  injuries  brought  under  the  federal  Em-  7^\y/ 
ployers'  Liabilities  act.  /  Appellant  is  a  railroad  corporation.  -Appotfce  id 
was  one  of  ^tk'employes,  who,  with  fifty  or  more  others,  were  conveye<i 
by  ""at^llan!:"  daily  between  their  homes  at  or  near  Evansville,  Indiana, 
and  the  place  where  the  wox'k  they  were  engaged  in  was  being  prosecut- 
ed. -Ho  wag  a  boy  under  twenty  yeais  of -age.  The  conveyance  employ- 
ed on  the  day  in  question  to  transport  these  laborers  was  a  locomotive, 
to  the  rear  end  of  which  was  attached  a  tender  and  to  the  front  end  of 
which  one  coach  was  attached,  the  engine  being  run  back-^ 

^ago  1)  / 

ward,  pushing 
the  tender  and  pulling  the  coach.    It  was  being  run  by  a  man  who  was 
not  a  regular  en^eer^  and  ^^bp^  had  never  run  this  engine  over  thio 
fe^  4id  ,nQt„  know.    There  l4§^ome   evidence 


track   before.    Thi^^pSK 
tending  to  show  that  when 


his  co-laborers  boarded  the  .con-^-rT/ 
veyance  on  the  day  in  question  the  acting  engineer  invited -appellee-  to 
get  into  the  cab  of  the  engine.    Bo  that  as  it  may,  he  di^^ot  into  it  and 
was  riding  there  when  the  accident  occured,  and  tfiere  Jj^^vidence  tend- 
ing to  show  he  had  ridden  there  several  times  before,  and  that  others 
frequently  rode  there.    There  4&  also  evidence  tending  to  show  that  at  ?- 
point  about  a  half  mile  south  of  the  town  of  Cynthiana,  Indiana,  there  was 
a  place  in  the  roadbed  where  the  ground  was  spongy  and  soft,  the  ties 
defective  ^d  rotten,  ajid  the  joints  of  the  rails  uneven  and  out  of  align- 
ment.   This/^pelteet^did  not  know.    When  the  train  reached  this  place^ 
the  tender  and  locomotive  left  the  track  and  turned  over,  injuring/ap— 
pcllcc.    There  is- also  evidence  tending  to  show  that  this  engine  was  be- 
ing run  at  an  excessive  rate  of  speed  in  view  of  the  condition  of  the  road- 
bed there. 

Appoltce  urges(as  reasons  why  tfeig.  cause  should  be  reversed  that 
pclloo  ha^either  by  his  declaration  nor  his  proof  shown  a  right  to  be  ii- 
the  cab  of  the  engine;  that  both  the  declaration  and  proof  show  that  9S^MC'''^o'^'''^^^T^ 
pclloo  was  a  trespasser;  that  he  was  guilty  of  contributory  negligence; 
and  that  he  assumed  the  risk  incident  to  the  place  where  he  was  ridino;.  „ 
/^  The  first  tjiree  counts  of  the  declaration  charged  in  substance  that  s^ 
/"pftH^twas  a  common  carrier  corporation   engaged   in  interstate  com- 


-^Y^ 


■U-'«haH-^ 


merce  ;that  «ppclloe<  Was  in  its  Bmpjoy-  that  he  was,  on  the  day  in  ques- 
tion, being  transported  by  a^ipeUSitfrom  his  home  to  his  work  some 
twenty  miles  distant;  that  he  was  riding  in  the  cab  of  the  engine  draw,-  /  /- 

ing  the  train  with  the  consent  of  appcnarK;  tnat  it  was  the  duty  of  a^ 
•^eikwit  to  use  reasonable  care  to  keep  its  roadbed  in  reasonably  safe 
condition;  that  it  failed  in  that  duty;Jhat  the  roadbe;d  was  not  reasonablj- 
safe,  specifying  the  defects;  that  '^^^H^ftKnew  ,it  or  QMS^t  to  have 
known  \%  by  the-^xercise  of  reasonable  care;  that' a^ipelle^  ^d  not  know 
it;  tha^  appellee  was  in  the  exercise  of  reasonable  carajor  his  own  safe- 
ty and  that  because  of  the  negligence  of^^j^ellaat  in  failing  to  keep  its 
I'oadbed  in  reasonably  safe  condition  the  engine  left  the  track 

(Eage-3)- 

ed  over  in juring/^appellee/ ^he  fourth,  fifth  and  sixth  counts  are-sub- 
stantially  the  same  as  the  first  three,  except  that  it -is- therein  charged 
that  the  coach  provided  for  the  workmen  to  ride  in  was  insufficient  in 
size  to  contain  all  the  laborers  being  conveyed;  that  the  train  was  being 
propelled  at  a  high  and  dangerous  rate  of  speed  under  the  circumstances, 
and  the  condition  of  the  track,  and  that  the  person  in  charge  of  the 
engine  was  not  an  engineer  and  did  not  have  sufficient  skill  to  run  the 
engine  properly.  ( 

The  sufficiency  of  the  declaration  was  not  challenged  by  demurrer  but 
a  plea  of  not  guilty  was  interposed  by  appellant  and  the  cause  was  tried 
by  a  jury. 

The  declaration  would  have  been  sufficient  even  if  it  had  been  chal- 
lenged by  special  demurrer,  and  is  certainly  sufficient  after  verdict  to 
sustain  the  judgment.  There  is  nothing  in  it  from  which  it  can  be  in 
ferred  that  any  rule  existed  or  that  any  order  had  been  given  prohibit- 
ing appellee  or  any  of  his  co-laborers  or  other  persons  from  riding  in  the 
cab  of  the  locomotive  with  the  servants  of  appellant  in  charge  of  it.  Un- 
less riding  in  the  cab  was  prohibited  by  some  rule,  order  or  law,  one  do- 
ing so 
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would  not  be  a  trespasser  if  he  was  rightfully  on  the  train,  which 
is  not  denied.  If  there  was  any  rule  or  order  of  the  company  prohibit- 
ing him  from  riding  there,  it  was  for  appellant  to  show.  The  most  that 
could  be  said  of  it  would  be  that  appellee  might  have  been  guilty  of  con- 
tributory negligence  if  he  had  known,  or  by  the  exercise  of  reasonable 
care  for  his  own  safety  would  have  known  of  the  conditions  of  the  track 
at  the  place  of  the  injury.  In  fact,  there  is  nothing  in  this  record  to 
indicate  that  the  position  in  the  cab  occupied  by  appellee  would  not  in 
itself  have  been  reasonably  safe  if  the  roadbed  where  the  accident  oc- 
cured  had  been  kept  in  repair.  The  averment  that  appellee  was  in  the 
cab  with  the  consent  or  by  the  invitation  of  the  person  in  charge  of  the 
locomotive  without  the  further  averment  that  such  person  had  authority 


to  give  such  consent  or  invitation  amounts  to  nothing  and  is  not  consider- 
ed by  us  in  determining  the  sufficiency  of  the  declaration. 

Contributory  negligence  is   no  bar  to  an  action  for  personal  injuries  i 
brought   under  the   Federal   Employer's   Liability   act.     The  amount  of 
damages  to  be  recovered  may  be  lessened  thereby,' but  it  does  not  go  to  , 
the  right  to  recover.     (Kendrick  v. 
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C.  &  E.  I.  R.  Co.,  188  111.  App.  172; 
Devine  v.  R.  I.  &  P.  Ry.  Co.,  185  111.  App.  488;  Robert's  Injuries  to  Inter- 
state Employes,  Sec.  110.)  While  it  is,  to  say  the  least,  doubtful  whethei 
appellee  was  required  to  negative  contributory  negligence  in  his  declara- 
tion, each  count  contains  an  averment  of  due  care  on  the  part  of  ap- 
pellee for  his  own  safety.  There  is  nothing  in  this  declaration  to  in- 
dicate that  the  question  of  assumption  of  risk  is  in  any  way  involved.  On 
this  question,  when  it  arises  in  actions  under  the  Federal  Liability  Act, 
the  decisions  of  the  state  courts  do  not  control.  In  such  cases  the  defen- 
se must  be  governed  by  the  decisions  of  the  Federal  courts.  Under  ther.e  i 
decisions  an  employe  does  not  assume  risks  that  are  not  necessarily,  or- 
dinarily or  naturally  incident  to  the  occupation  in  which  he  is  engaged  |  "^ 
until  he  becomes  aware  of  the  defect  or  neglect  out  of  which  the  dangc 
arises  and  the  risk  involved,  unless  both  defect  and  risk  are  so  obviouti 
that  an  ordinarily  prudent  person  would  have  observed  and  appreciated  | 
them.  (A.  L.  R.  Co.  v.  Horton,  233  U.  S.  492;  Robert's  Injuries  to  Inter- 
state Employes,  Sec.  98,  and  authorities  there  cited.)  The  defects  in  the 
track  alleged  in  the  declaration  to  have  been  the  cause  of  the  injury- 
were  not 
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the  ordinary  or  natural  conditions  incident  to  the  transportation 
of  an  employe  of  a  common  carrier  engaged  in  interstate  commerce  to 
and  from  his  field  of  labor,  and  were  of  a  character  and  located  at  such 
a  place  that  even  an  extremely  cautious  person  situated  as  he  was  would 
not  be  likely  to  be  aware  of  them  or  of  the  danger  and  risk  in'vrolved; 
and  it  is  alleged  in  the  declaration  that  in  fact  he  did  not  know  of  the 
same.  Neither  does  the  fellow  servant  doctrine  furnish  a  defense  under 
the  facts  alleged  in  this  declaration.  (Robert's  Injuries  to  Interstate 
Employes,  Sec.  104.) 

An  examination  of  the  evidence  shows  that  all  the  material  avermenta 
of  the  declaration  were  proven.  It  shows  that  appellee  was  rightfully 
on  the  train,  and  it  fails  to  show  any  rule  or  order  of  the  company  or  an.r 
of  its  officers  excluding  appellee  from  any  part  of  the  train.  Counsel 
for  appellant  have  frequently  referred  in  their  argument  to  the  claim- 
ed fact  that  Wood,  the  foreman  of  the  gang  to  which  appellee  belonged, 
had  ordered  him  from  the  locomotive.  It  is  true  that  at  one  time  when 
the  locomotive  was  standing  still  and  appellee  was  idling  his  time  away 
sitting  in  it.  Wood  ordered  him  to  get  off  from  it  and  go  to  work.     That 


order  had  nothing  whatever  to  do  with  his  riding 
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on  it  while  being- 
transported  between  his  home  and  his  work,  and  appellee  testified 
Wood  never  ordered  him  not  to  ride  there. 

The  verdict  of  the  jury  settled  the  questions  of  fact  in  favor  of  aji 
pellee  and  their  finding  is  in  accord  with  our  -views  of  what  the  evidence 
shows.  Appellee's  right  to  recover  cannot  be  determined  by  the  rules 
applicable  to  persons  who  are  injured  while  committing  a  trespass. 
There  is  no  evidence  in  the  record  from  which  it  can  be  held  that  ap- 
pellee either  assumed  any  risk  or  was  guilty  of  contributory  negligence. 
There  was  no  error  in  the  rulings  of  the  court  on  the  admission  of  evi- 
dence or  in  instructing  the  jury. 

Poinding  no  reversible  error,  the  judgment  is  affirmed. 

Judgment  Affirmed. 
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GENERAL  No.  6503. 


THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendants  in  Error 


APRIL  TERM,  A. 


EARL  HARDY, 


GRAVES  J. 


Plaltatiff  in  Eifor 


1916.        AGENDA  No.  8. 


Error  from  the  County  Court 
of  Morgan  County 


202  I.A.  484 


The  states  attorney  of  Morgan  County  filed  in  the  County  Court  of 
that  county  an  information  charging  plaintiff  in  error  with  selling  intoxi- 
cating liquor  in  anti-saloon  territory.  p^ 

The  case  was  tried  at  the  September  term  of  that  court  and^he  jury 
returned  as  their  verdict  a  paper  in  the  following  language; — 

"The  Court  instructs  the  Jury,  if  you  find  the  defendant  guilty  the    I  Q^^^  S^^ 

rm  of  your  verdict  may  be:  a^^i^U^^^^  I       ' 


form 


9^-^^-^-^ 


"We,  the  Jury,  find  the  defendant,  Guilty  Earl  Hardy^^of  selling  in- 
toxicating liquor  in  manner  and  form  as  charged  in  the  First  Count  of 
the  information,"  the  Jury  to  fill  the  blank  with  the  number  of  the 
Count  or  Counts  you  find  the  defendant  guilty  of."  „„ — - 

This  paper  was  signed  by  all  the  jurors.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  interposed  by  plaintiff  in  error  and  were 
heard  and  overruled  by  the  Court  and  judgment  on  the  verdict  was  pro- 
nounced. Two  errors  only  are  assigned.  First,  that  the  Court  erred  iii 
overruling  the  motion  in  arrest  of  judgment  and  second,  that  the  Court 
erred  in  rendering  judgment  on  the  verdict. 

The  contention  of  plaintiff  in  error  is  that  the  paper  returned  by  the 
jury  as  its  verdict  is  not  definite,  clear  and  certain,  is  not  a  verdict  and 
does  not  find  the  defendant  guilty. 
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It  is  not  disclosed  by  the  record  where  the  jury  obtained  the  form  o^ 
the  verdict  employed  in  this  case.  It  is,  however,  manifest  that  it  ob- 
tained from  some  source  an  instruction  as  to  the  form  of  a  verdict,  and 
after  filling  the  blank  left  to  be  filled  by  the  jury,  they  signed  it  and  re- 
turned it  into  Court. 

From  this  verdict  as  signed,  there  can  be  no  doubt  that  the  jury  in- 
tended to  find,  and  did  find,  the  defendant  guilty  in  manner  and-  fonvi 
as  charged  in  the  first  count  of  the  information. 

The  preamble  and  conclusion  of  the  instruction  so  used  as  the  form 
for  the  verdict  is  not  and  does  not  purport  to  be  any  part,  of  the  finding 
of  the  jury  and  should  be  disregarded  as  surplusage. 

When  a  verdict  does  substantial  justice,  informality  should  not  vitiate 
it.     Baies  v.  Williams  43  III.  494. 

There  is  no  contention  here  that  the  evidence  was  not  amply  sufficient 
to  warrant  a  verdict  of  guilty,  or  that  substantial  justice,  on  the  merits 
was  not  administered  in  this  case. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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GENERAL  No.a6506. 
JOHN  S.  CARPe]]^, 


A  .M.  MYERS,  et  al.. 


GRAVES,  J. 


ERM  A.  D.  1916.        AGENDA  No.  11 


ppellant, 


Appellees 


Appeal  from  Circuit  Court  of 
Clark  County 


so"?"'^^:a:.-4  85 


Appellant  on  February  16,  1916,  made,  executed  and  delivered  to  one, 
L.  M.  Sidey,  a  lease,  in  writing  not  under  seal,  by  which  the  said  Sidey 
was  given  the  right  to  drill  and  operate  wells  on  the  premises  described 
and  to  remove  from  said  premises  through  said  wells  all  the  oil  and  gas 
thereunder.  This  lease  was  assigned  several  times  and  finally  became 
the  property  of  Appellees.  By  its  terms,  as  the  same  were  when  it  was 
assigned  to  Appellees,  the  lessess  and  their  assignees  were  bound  to  drill 
a  well  before  October  30,  1913,  and,  if  oil  or  gas  should  be  found  in 
quantities  to  cause  them  to  feel  justified  in  so  doing,  they  should  drill  a 
second  well  in  60  days  and  an  additional  well  every  60  days  thereafter 
until  seven  wells  were  drilled  on  the  premises,  and  that  in  case  such  wells 
were  not  drilled  when  they  should  have  been,  the  leasees  were  to  pay 
$2.00  per  day  for  each  day  such  drilling  was  delayed  or  the  lease  be  can- 
celed for  all  the  premises  except  five  acres  around  each  well  completed. 

The  claim  of  Appellant  is,  that  a  paying  well  was  completed  on  Decem- 
ber 20,  1913,  another  on  May  11,  1914  and  another  on  May  25,  1914;  that 
no  more  wells  have  ever  been  drilled;  that  he  is  entitled  to  recover  of 
Appellees  $2.00  per  day  from  February  18,  1914  to  May  11,  1914  and  $2.00 
per  day  since  July  25,  1914  to  tihe  beginning  of  this  suit.  To  recover 
these  penalties  and  also  to  recover  for  timber  furnished  by  Appellant  to 
Appellees  to  the  amount  of  $12.50,  this  suit  was  brought.  The  jury  re- 
turn a  verdict  for  plaintiff  and  assessed  his 
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damages  at  $12.50.    On 
this  verdict,  judgment  was  entered. 

The  judgment  in  this  case  is  in  favor  of  Appellant.  He  has  argued 
several  claimed  errors  in  the  rulings  of  the  Court  on  the  admission  and 
exclusion  of  evidence  and  in  the  giving  and  refusing  of  instructions,  that 
relate  to  his  rights  to  recover.  The  errors  argued  would  be  proper  to  be 
considered  by  this  Court  if  the  verdict  and  judgment  had  been  for  ap- 
pellees, but  a  party  in  whose  favor  a  judgment  is  rendered  can  not  be~] 
heard  to  complain  of  errors  of  the  Court  that  do  not  relate  to,  or  tend 
in  any  way  to  effect  the  amount  of  the  verdict,  but  which  relate  solely 
to  right  to  recover.  McQuoid  vs.  The  People,  8  111.  76.  Schiencker  ef  aS. 
vs.  Ris'ley,  4  111.  483.     Douglas  vs.  Soutter,  52  111.  154. 

The  question  of  the  inadequacy  of  the  verdict  was  not  mentioned  in 
the  motion  for  a  new  trial  and  was  in  no  way  raised  in  the  circuit  court. 
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Courts  of  review  uniformly  refuse  to  reverse  judgments  for  reasons  the 
trial  courts  have  never  had  the  opportunity  to  consider.  Hearst's  Chica- 
go American  vs.  Spirs,  117  111.  App.  436.  American  Trusi  &  Savings 
Bank  vs.  Gradle,  59  111.  App.  333.  Mowati  vs.  Cole,  59  111.  App.  349. 
Shoaff  vs.  Funk,  182  111.  224.  Even  if  the  question  had  been  raised  in 
the  circuit  court,  there  is  no  assignment  of  error  on  the  record  presented 
to  this  Court  which  presents  the  question  for  review.  Pennsylvania  Co. 
vs.  Coutan,  101  111.  93.  Taylor  vs.  Wright,  121  111.  455.  Jackson  vs.  War- 
ren, 32  111.  331.     Hearst's  Chicago  American  vs.  Spirs,  117  111.  App.  436. 

For  these  reasons  the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  Affirmed. 
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GENERAL  No.  6509.        APRIL  TERM  A.  D.  1916.        AGENDA  No.  14. 


THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS 

Defendant  in  Ejror, 


OWEN  L.  SEED,  , 

Plaintiff  in/Error. 

GRAVES,  J. 


Error  to  the  County  Court  of 
McLean  County 


?n  •^,T.A.  iHe> 


Plaintiff  in  error  was  convicted  at  the  August  term  1915  of  the  County 
Court  of  McLean  County  of  the  crime  of  wife  abandonment.  He  has 
been  married  to  the  prosecuting  witness  for  ten  years:.  No  children  ap- 
pear to  have  been  born  as  a  fruit  of  this  marriage.  The  proof  shows 
that,  after  the  marriage,  plaintiff  in  error  and  his  wife  resided  in  Bloom- 
ington  in  the  house  of  her  mother  until  the  summer  or  fall  of  1911.  They 
rented,  the  house  and  defrayed  the  expenses  of  the  household  and  her 
mother  lived  with  them.  Plaintiff  in  error  was  working  by  the  month 
when  they  were  married.  Later  he  opened  an  advertising  agency  and 
failed.  He  then  owed  some  $2200.00  more  than  he  could  pay.  He  then 
obtained  a  position  with  the  Oliver  Typewriter  Company  at  a  salary  of 
$100.00  per  month.  In  the  summer  of  1911,  he  left  the  employ  of  the 
Oliver  people  and  accepted  a  position  with  the  Aetna  Life  Insurance 
Company  on  a  commission  basis.  To  this  change  his  wife  objected  be- 
cause the  compensation  was  uncertain.  In  August  or  September  1911 
they  moved  to  Olney,  Illinois  to  be  in  the  territoi-y  in  which  his  work  re- 
quired him  to  be.  At  Olney  they  resided  with  the  parents  of  Plaintift 
in  error  where  they  were  apparently  welcome,  were  treated  kindly  and 
were  charged  no  board.  The  complaining  witness  became  dissatisfied 
with  residing  with  her  husband's  parents  and  insisted  on  his  renting  a 
house  and  furnishing  it  so  they  might  live  by  themselves.  This  he  did  in 
the  summer  of  1912.     No  fault  seems  to 
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have  been  found  by  the  wife  with 
the  house  rented  or  the  way  it  was  furnished.  When  they  moved  into 
the  house  in  Olney,  Plaintijff  in  error  made  arrangements  with  the  Comp- 
any he  was  working  for  to  send  his  wife  $10.00  per  week  for  household, 
expenses.  This  arrangement  displeased  his  wife  for  the  assigned  reason 
that  it  would  have  to  be  paid  back  if  his  commissions  were  not  sufficient 
to  pay  his  expense  and  this  advancement.  She  wished  him  to  work  at 
something  where  he  could  get  a  fixed  salary.  She  was  nervous  and  wor- 
ried about  his  indebtedness  and  felt  that  he  was  not  doing  as  well  as  he 
might.  When  he  returned  home  from  one  of  his  trips  in  the  early  part 
of  October  1912,  he  found  his  wife  nervous,  she  complained  of  being 
lonesome  and  of  being  unable  to  sleep.  After  some  parley  and  a  con- 
sultation with  a  physician,  they  went  to  Bloomington  to  her  mother's 
house.     This  seems  to  have  been  by  mutual  consent.     They  arrived  at 


:ii  OJ  taoi\ 


ij.i  biTi. 

ffrnom  '.,. 

i'rss  leansss  l^ 

ijrlj  9H     .XBq  LiJ  1 -J  Of' 

tr  vinl:;^.  ji  is  i^asqnioO 

•fqm'i  9dJ  fisf  sri  J  ' 

i   s'iiJ  sf.. 

•  II  !:-:<. 

•■clo  'j^iv 

•T 

.riJnom 


fliJniBW  \l>  ^i^o^s^  atii  rfirw  b»biV.-4T  yadl  /snIO  JA     .9d  ol  rnirf  baiiui' 
^•-4i\>.i;i-.>;/fb  smK-jyd  ea3>  ... 

1!  bib  bH  RiHT    .a^vl'jf.ffl'Mlj  ,>!  uv' 


.blori&ati'  //  T>v(  00.0 


i,ti  bluow 


ani'»d  1o  ti^nisl'imoo  ui 


1i<  fnu.   .XI 

.     fit  17/     f1. 


Bloomington  early  in  the  morning.  Plaintiff  in  error  left  his  wife  with 
her  mother  and  that  evening  went  away  to  attend  to  his  business.  When 
he  left  her  he  kissed  her  good-bye  and  he  testified  that  he  told  her 
whenever  she  was  ready  to  come  home  she  should  let  him  know  and  he 
would  come  and  get  her.  This  she  denies.  He  did  not  return  until  Nov- 
ember 1912.  During  his  absence  he  wrote  her  frequently,  nearly  every 
day  and  some  days  twice.  He  addressed  her  in  terms  of  endearment  and 
seemed  solicitous  for  her  welfare.  She  wrote  him  rarely  and  her  letters 
were  not  effusive.  The  last  letter  he  received  from  her  was  little  more 
than  a  general  complaint  and  a  request  for  her  clothes.  On  November 
4th  or  .5th,  1912,  he  visited  his  wife  at  her  mother's  home  in  Bloomington. 
At  this  visit  there  seems  to  have  been  a  considerable  amount  of  com- 
plaint made  of  a  general  character  such  as,  that  he  had  not  treated  her 
right;  that  he  was  not  doing  the  part  of  a  man;  that  he  had  made  it  hard 
for  her;  that  he  had  better  change  his  tactics  or  it  might  be  uncomfort- 
able for  him,  etc.  This  talk  was  mostly  by  a  sister  of  the  wife  of  Plain- 
tiff in  error.  When  he  left  that  night,  he  testified  his  wife  came  to  the 
door  and  he  kissed  her  good-bye  and 
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again  told  her  when  she  was  ready  to 
come  home  to  let  him  know  and  he  would  come  after  her;  that  thev 
were  both  crying  when  he  left  her  that  night.  After  that  night  until 
November  21,  1912,  he  continued  to  write  her  and  send  her  money.  On 
that  date  he  was  taken  violently  sick  in  Indiana  and  was  delirious  and  un- 
able to  give  any  information  concerning  his  family  or  his  employers  and 
so  remained  until  Januarj'^  1913.  While  he  was  sick  the  Company,  not  be- 
ing able  to  get  track  of  him,  wrote  to  his  wife  asking  for  information. 
About  January  8,  1913,  he  recovered  from  his  illness  sufficiently  to  re- 
turn to  Olney  where  he  found  a  large  amount  of  mail  but  no  letters  or 
•  other  communication  from  his  wife.  He  kept  the  house  in  Olney  in 
which  they  had  lived  until  April  1913,  when  becoming  satisfied  that  she 
was  not  intending  to  return,  he  surrendered  his  lease. 

When  on  the  witness  stand  the  prosecuting  witness  was  asked.  "Were 
you  ready  and  willing  to  live  with  IVIr.  Seed  in  November  1912"  and  she 
replied,  "Well  if  he  would  do  what  was  right,  I  would  have  been  willing 
to  have  lived  with  him." 

In  order  to  warrant  a  conviction  for  wife  abandonment,  the  proof  must 
show  such  a  state  of  facts,  as  would,  if  they  continued  for  the  period  of 
two  years,  warrant  the  granting  of  a  divorce  to  the  wife  on  the  ground 
of  desertion.     Virtue  vs.  The  People,  122  111.  App.  223. 

If  the  separation  is  due  to  the  desertion  of  the  husband  by  the  wife  or 
if  it  is  by  mutual  agreement  of  the  parties,  the  husband  can  not  be  held 
amenable  to  the  criminal  law  or  be  held  guilty  of  desertion.  Virtue  vs. 
The  People,  122  111.  App.  223.    l.oftus  vs.  Loftus,  134,  111.  App.  360. 

The  evidence  in  this  record  falls  far  short  of  showing  that  Plaintiff  in 
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error  was  guilty  of  the  charge  laid  against  him.  On  the  contrary  the 
weight  of  the  evidence  tends  to  show  that  the  separation  was  due  to  the 
disinclination  of  the  wife  to  further  continue  the  marriage  relation  with 
Plaintiff  in  errof. 

(Page  3) 

The  only  possible  object  Plaintiff  in  error  could  have  had  in  maintain- 
ing the  home  in  Olney  for  five  months  after  he  took  his  wife  to  her 
mother's  home  in  Bloomington,  was  to  have  a  home  for  her  to  come  to 
when  she  felt  able  and  willing  to  return.  His  conduct  was  all  inconsis- 
tent with  the  purpose  of  abandoning  his  wife.  While  hers  was  all  incon- 
sistent with  an  intention  on  her  part  of  returning  to  him.  Her  own  test- 
imony where  she  said,  "if  he  would  do  what  was  right  I  would  have  been 
wilHng  to  have  lived  with  him,"  is  an  admission  that  because  she  consider- 
ed that  he  did  not  do  what  was  right  she  refused  to  live  with  him.  He 
may  not  have  done  what  was  right  in  many  respects.  He  may  indeed 
have  been  guilty  of  positive  wrong  in  many  respects,  entirely  sufficient 
to  warrant  her  in  living  separate  and  apart  from  him  and  yet  have  been 
innocent  of  the  charge  of  abandoment. 

Whether  he  has  violated  any  other  law  or  failed  in  any  other  duty  he 
owes  to  his  wife,  we  have  no  means  of  knowing  but,  it  is  clear  on  this 
record  he  is  innocent  of  the  charge  of  wife  abandonment. 

The  judgment  of  the  County  Court  is  therefore  reversed  because  the 
verdict  on  which  the  same  is  based  is  manifestly  contrary  to  the  weight 
of  the  evidence. 

Judgment  Reversed. 
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GENERAL  No.  6512. 
E.  E.  ROUSTQN,  et  al., 


GEORGE  E.  SLATER,  et  al 


GRAVES.  J. 


Appellants 


■**««*., 


TERM  A.  D.  1916. 


AGENDA  No.  17 


Appeal  from  the  Circuit  Courr 
of  Fulton  County 


Appellees.  J 


202  1X487 


•Qtt  SG^tcmbcr  0,  191^L_App(Alanto  as  tax  payers  in  school  district  15.s 
in  Township  four  North,  Range  Three  East  of  the  Fourth  Principal  Mer- 
idian in  Fulton  County,  filed  their  bill  in  chancery  in  the  Circuit  Clerk's 
office  of  said  County  praying  for  an  injunction  restraining  a^elleec.  as 
the  board  of  directors  of  said  school  district,  "from  moving  said  school 
house  site  in  said  district  from  its  present  location  and  from  building  a 
nev/"  school  house  on  said  pretended  new  school  house  F;te,  and  from  is- 
suing bonds  or  levying  a  tax  upon  the  property  of  said  school  district  for 
the  purpose  of  building  such  new  school  house."  Later,  by  proper  am- 
endment to  the  bill,  one  Henry  Hughes,  was  made  a  defendant  as  a  con- 
tractor interested  in  the  construction  of  the  proposed  new  school  house. 

''A^^a^appeared  and  answered  the  bill.  The  important  part  of  the 
answer  was  that  a  special  election  was  legally  called  on  July  23,  1911 
and  was  legally  held  in  said  school  district  on  August  6,  1914,  in  which 
election  about  one-third  of  the  legal  voters  of  that  district  participated 
and  that  a  large  majority  of  those  who  voted  at  that  election  cast  their 
ballots  for  a  new  school  house  site,  for  building  a  new  school  house  and 
for  issuing  bonds  to  liaise  money  with  which  to  build  the  same. 
3,  while  admitting  that  a  pretended  election  was^ 


c. 
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held  in  said 

district  on  August  6,  1914,  and  that  the  result  of  the  same  was  as  stated 
by  '^^Be^^enj^'^TO'at  such  election  was  prop«-ly  called  or  held  or  that 
the  result  of  it  authorized  or  justified  "^pcllccsin  the  dong  of  the  things 
contemplated^  Other  issues  were  contested  but  in  the  view  we  take  of 
the  case  the  one  suggested  will  be  the  only  one  necessary  to  be  determin- 
ed. 

Section  119  of  Chapter  122  R.  S.  (P  10140  Jones  and  Addington  111. 
Statutes)  provides,  "It  shall  not  be  lawful  for  a  board  of  directors  to 
purchase  or  locate  a  school  house  site,  or  to  purchase,  build  or  move  <:■ 
school  house — without  a  vote  of  the  people  at  an  election  called  and  con- 
ducted as  required  by  section  198  of  this  act." 

Section  198,  Chap.  122  R.  S.  (P  10236,  Jones  and  Addingtons  10. 
Statutes)  in  part  provides  "When  it  is  desired  to  hold  an  election  the 
directors  shall  give  at  least  ten  days  notice  of  the  election  by  posting 
notices  in  at  least  three  of  the  most  public  places  in  the  district." 

Section  195,  Chapter  122  R.  S.  (  P  10233  Jones  and  Addingtons  111- 
Statutes)  provides,  "For  the  purposes  of  building  or  repairing  school 
houses  or  purchasing  and  improving  school  house  sites,  the  directors  of 
any  school  district,  when  authorized  by  a  majority  of  the  votes  cast  at 
an  election  held  for  the  purpose  may  borrow  money,  and  as  evidence  of 
such  indebtedness,  may  issue  bands .  —  ." 


An  election  held  for  the  purpose  of  choosing  or  changing     a     school 
house  site,  building  a  new  school  house  or  issuing  bonds  is  a  special  elec- 
tion, and  must  be  called  by  the  directors  of  the  school  district  in  whicii  * 
the  election  is  to  be  held. 

School  directors  can  not  act  as  a  board  except  at  a  general  or  special 

meeting.     Section  111  Chapter  122  R.  S.  (P  10132  Jones  and  Addingtons 

III.  Statutes)  Armslrong  vs.  School  Direciors,  160  111.  App.  430. 
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Section  112  Chapter  122  Pv.  S.  (P  10133  Jones  and  Addingtons  111. 
Statutes)  provides  "the  clerk  shall  keep  in  a  punctual,  orderly  and  reliable 
manner,  a  record  of  the  official  acts  of  the  board  which  shall  be  signed 
by  the  president  and  clerk ." 

The  only  way  the  fact  can  be  established  that  a  regular^M^-^'Ipecial 
meeting  of  a  board  of^irectors  was  held,  orwliat,  if  any,  business  was 
transacted  at  any  such  meefiTng  is  byThe.  record  which  the  law  requires 
shall  be  kept  of  such '  matters.  Southworth  vs.  Board  of  Education  23S 
111.  190,  where  it  is  said,  "A  corporation  such  as  this  presents  proof  of 
its  acts  in  proceedings  of  this  character  only  by  its  record,  and  it  was 
therefore  necessary  that  proof  of  the  acts  of  the  Corporation  in  givin;, 
notice  should  be  in  some  manner  preserved  of  record.  There  being  n<> 
record  that  the  board  gave  notice,  a  jurisdictional  prerequisite  to  the 
location  of  the  site  is  lacking."  See  also  People  vs.  Carr  e<  al.  265  111. 
222.  People  vs.  Carr,  231  111.  502.  HigSiway  Commissioners  vs.  SmitI;, 
217  111.  250.     Scown  vs.  Gzarnecke,  264  111.  305. 

Our  attention  has  been  called  to  no 'record,  in  the  record  book  of  dis- 
trict No.  158,  of  any  meeting  of  the  board  of  directors  of  that  district 
after  May  9,  1914,  that  any  one  claims  was  there  when  this  suit  was  com- 
menced and  director  O'Malley,  who  was  the  clerk  of  the  board  and  whose 
duty  it  was  to  keep  that  record,  testified  before  the  master  on  the  hear- 
ing of  this  case  that  no  such  record  then  existed.  Later,  in  his  examina- 
tion, he  called  attention  to  a  memorandum  without  date,  made  by  his 
wife  in  the  record  book  sometime  after  August  6th  in  the  words  and 
figures  following: 

"An  Election  was  held  at  Town  Hall  in  School  Dist.  No.  158  in  Fulton 
Co.  State  of  Illinois,  on  Thursday,  Aug.  6,  1914,  for  the  purpose  of 
changing  site  and  building  new  School  House. 

For  proposition  to  change  site  of  School  House  Twenty  Eight  voted  for 
and  Three  against. 

For  proposition  to  build  new  school  House  Twenty-nine  voted  for  and 
Three  against. 

For  proposition  to  Bond  Dist.  Twenty  Eight  voted  for  and  Three 
against." 

It  is  not  contended  that  this  memorandum  amounts  to  a  record 
(Page  3) 
in  any  proper  sense.  It  follows  that  at  the  time  this  suit  was  commenc- 
ed and  while  the  evidence  was  being  taken  before  the  master,  there 
was  no  record  of  the  calling  of  the  special  election  at  which  it  is  claimed 
the  three  proposition,  i.  e.  to  change  the  school  house  site,  issue  bonds, 
and  build  a  new  school  house,  were  submitted  to  the  voters  or  of  the  post- 
ing of  notices  of  such  special  election  or  the  holding  of  such  special  elec- 
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tion  or  the  result  thereof.     Proof  aHunde  the  school  directors  record,  was 

offered  tending  to  show  some  of  these  things,  but  under  the  authorities 

heretofore   sited,   such  proof  was  incompetent   and  could   not  be  made 

the  basis  of  judicial  determination. 

.Litter  in  thtHrfn-n^fypf^^vrifpn,  purported  record  of  a  meeting  of  the 

directors  supposed  to  have  been  held  on  July  23,  1914,  which  had  been 

dictated  by  an  attorney  and  by  him  pasted  into  the  record  book  some 

three  months  after  this  suit  was  brought,  was  introduced  in  evidence  to 

prove  the  calling  of  the  special  election  in  question.     That  writing  l/fs  as 

follows: — 

"STATE  OF  ILLINOIS,    ) 
COUNTY  OF  FULTON,   [    ss. 
TOWN  OF  ISABEL.         ) 

July  23,  1914,  a  special  meeting  of  the  school  Directors  of  School  Dis- 
trict 158,  Fulton  County,  State  of  Illinois,  vi^as  held  at  the  Penny  Grocer;/ 
Store  in  said  district,  said  meeting  called  by  the  president,  due  notice 
having  been  given  to  all  of  the  directors. 

The  directors  present  were  Geo.  Slater,  Clyde  Guiher  and  M.  O'Malley. 
The  object  of  said  meeting  was  for  acting  upon  the  questions  of  calling  a 
special  election  to  vote  uix>n  the  questions  of  a  new  school  house.  After 
considerable  discussion  among  the  directors  it  was  ordered  by  the  direc- 
tors all  members  voting  "Aye"  that  a  special  election  be  called  for  the 
said  following  purposes. 

1.  Voting  For  or  Against  the  proposition  to  change  the  site  of  the 
School  house  in  Dist.  No.  158  from  its  present  location  to  S.  E.  Comer  of 
the  George  Dilworth  farm. 

2.  Voting  for  or  against  the  proposition  to  build  a  new  school  house 
in  Dist.  158,  the  same  to  cost  not  to  exceed  $2,000. 

3.  Voting  for  or  against  the  proposition  to  bond  Dist.  No.  158  in  a 
sum  not  to  exceed  $2,250  to  pay  for  new  building  and  new  site. 

Geo.  C.  Slater,  President.    — 
M.  O'Malley,  Clerk^ 

It  will  be  observed  that  this  writing,  even  if  it  be  conceeded  to  be  a 
genuine  record  of  what  transpired  at  a  meeting  of  the  board  of  directors, 
shows  that  the  board  concluded  to  someiime  call  a  special  election  but  it 
does  not  show  that  one  was  in  fact  called.     Neither 
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does  it  show  when  or  where 
it  was  intended  such  election  should  be  held  when  it  should  be  called. 

Certain  notices  of  an  election  to  be  held  on  August  6,  1914  which  it  is 
claimed  were  posted  on  July  27,  1914  were  offered  in  evidence.  On  the 
face  of  these  notices  appears  the  following: 

"By  order  of  the  board  of  directors  of  said  District  dated  this  27th 
day  of  July  1914."  If  any  such  notices  were  ordered  posted  by  the 
board  on  that  or  any  other  day  the  record  of  the  board  does  not  show  it. 
and  the  recitals  in  the  notice  can  not  be  accepted  as  proof  that  such  au 
orded  was  made. 

There  is  no  proper  proof  in  this  record  that  any  special  election  was 
called  to  be  held  in  district  No.  158,  on  August  6,  1914,  therefore  what 
occured  at  that  time  and  place  is  a  nullity  and  does  not  furnish  any  justi- 
fication or  authority  for  these  appellees  to  make  the  proposed  change  in 
the  school  house  site,  to  issue  the  proposed  bonds  or  build  the  proposed 
school  house. 


^ 


Some  months  after  this  suit  was  commenced  an  attorney  dictated  and  had 
written  up  a  purported  record  of  the  holding  of  an  election  on  August  (i, 
1914,  in  school  district  No.  158,  the  posting  of  notices  of  such  election 
and  the  purposes  and  result  of  such  election  and  pasted  the  same  into 
the  record  book  of  the  school  district.  It  was  labelled  "Amended  record.' 
The  secretary  says  he  directed  the  attorney  to  dictate  the  paper  but,  who 
directed  the  clerk  to  direct  the  attorney  to  write  an  amended  record  or 
what  authority  the  clerk  had  to  so  direct  or  to  amenid  an  existing  record, 
does  not  appear  nor  does  it  appear  what  existing  record  the  writing  was 
supposed  to  be  an  amendment  of.  Even  if  it  could  be  considered  as  a 
correct  and  proper  amendment  of  a  record,  we  fail  to  see  how  it  can 
avail  appellees  anything  to  recite  what  happened  on  August  6,  1914, 
when  what  happened  on  that  day  was  void  for  want  of  proper  preliminary 
steps. 

The  decree  of  the  Circuit  Court  is  therefore  reversed  and  the  cause  is 
remanded  to  that  Court  with  directions  to  grant  the  prayer  of  the  bill. 

Reversed  and  Remarded  wiih  Directions. 
(Page  5) 
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GENERAL  No.  6515. 
RILEY  REAMS, 

vs. 
CORA  A.  REAMS, 

GRAVES.  J. 


APRIL  TERM  A, 


1916. 


AGENDA  No.  20 


Appellee^ 


Appellant 


Appeal      from      the     Circuit 
Court  of  Vermilion  County. 


202  I,A.491 


The  parties  to  this  case  are  husband  and  wife.  They  were  married 
March  7,  1906  and  lived  together  until  October  31,  1910.  Appellant  had 
been  previously  married  and  had  a  daughter  who  was,  at  the  time  of  the 
marriage  of  these  parties,  about  twelve  years  of  age.  On  October  31st, 
appellant  left  the  home  where  the  family  had  been  living  since  the  mar- 
riage and  removed  therefrom  all  her  personal  belongings.  On  Novem- 
ber 5,  1910,  five  days  after  the  separation,  the  parties  met  at  the  home 
of  appellant  and  entered  into  a  contract  in  writing,  the  execution  of 
which  is  admitted  by  the  pleadings  by  which  appellant  was  to  receive  in 
lieu  of  all  her  dower,  homestead  and  other  rights  arising  from  the  mar- 
riage relations  all  the  household  goods  belonging  to  the  parties  and  the 
sum  of  $3000.00.  On  April  14,  1915,  about  four  years  and  six  months 
after  the  separation,  appellee,  the  husband,  filed  his  bill  for  divorce  in 
the  circuit  court  of  Vermilion  county,  charging  his  wife  with  willfui 
desertion  commencing  October  31,  1910  and  persisted  in  by  her  until  the 
time  of  filing  the  bill,  being  for  two  years  and  upwards. 

Appellant  answered  admitting  the  separation  but  denj'ing  the  charge 
of  desertion  and  avering  that  the  cause  of  the  separation  was  the  fact 
that  appellee  had  refused  to  live  and  co-habit  with  appellant. 

She  also  filed  a  cross  bill  in  which  she  charges  in  general  terms  that 
appellee  had  abused,  mistreated  and  ignored  her  and  specifically  "that 
he  refused  to  maintain  a  residence,  separate  and  apart  from  the  house 
of  his  mother."     She  also  charges  appellee  with  two  acts  of 
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extreme 
cruelty,  and  with  being  cross,  fretful,  and  peevish.  Complainant  in  the 
cross  bill  prays  for  separate  maintenance  only. 

Appellee  answered  the  cross  bill  denying  specifically  every  charge  made 
against  him  therein,  and  thereupon  issues  of  fact  were  submitted  to  a 
jury  and  pursuant  to  a  premptory  instruction  the  jury  returned  a  ver- 
dict for  the  defendant  in  the  cross  bill  on  all  issues  submitted  to  them 
thereon.  After  hearing  all  the  evidence  on  the  issues  formed  on  the  or- 
iginal bill,  they  found  the  issues  submitted  to  them  thereon,  for  the  de- 
fendant. 

The  complainant  in  the  cross  bill  is  the  appellant  here.  The  com- 
plainant in  the  original  bill  has  filed  cross  errors.  Appellant  has  iiioved 
to  iiave  the  cross  errors  filed  by  appellee  stricken  fron^  the  record.     In 


the  view  we  take  of  this  case  it  will  be  unneccessary  to  dispose  of  this 
mo'.ion. 

Desertion  in  order  to  be  a  valid  ground  for  divorce  must  not  only  be 
willful  and  without  reasonable  cause  in  the  beginning,  but  must  con- 
tinue so  for  the  period  of  at  least  two  years.  Albee  vs.  Alfaee,  141  Hi- 
550.  Living  separate  and  apart  by  consent  or  by  agreement  will  not  I 
constitute  willful  desertion  or  entitle  either  party  to  a  divorce  on  that' 
ground.     Loftus  vs.  Loftus,  134  111.  App.  350.     Chap.  40.  Sec.  10  R.  H.' 

The  making  of  the  contract  above  referred  to,  particularly  in  view  o? 
the  fact  that  it  was  made  so  soon  after  the  separation,  and  the  further 
fact  that  it  recites  that  it  was  made  because  of  such  separation  and  in 
contemplation  of  its  continuance,  amounted  to  such  a  consent  to  and  ^n 
agreement  for  a  separation  as  to  deprive  such  living  apart  of  the  element 
of  willful  desertion  on  the  part  of  either  of  the  parties.  While  under 
some  circumstances  contracts  adjusting  property  rights  between  husband 
and  wife  are  legitimate  and  proper,  yet  if  they  are  made  in  contempla- 
tion of  the  parties  thereafter  living  separate  and  apart  from  each  other 

(Page  2) 
they  are  looked  upon  by  the  law  w'ith  disfavor.  Boyd  vs.  Boyd,  188  111. 
A.pp.  136.  Such  contracts  usually  tend  to  show  rather  than  disprove  col- 
lusion. Section  10,  Chapter  40  R.  S.,  expressly  provides  that  when  it 
appears  from  the  evidence  that  a  complainant  in  a  divorce  suit  has  con- 
sented to  the  doing  of  the  thing  made  the  basis  of  the  prayer  for  a  div- 
orce, then  the  divorce  shall  not  be  decreed.  The  original  bill  was  prop- 
erly dismissed. 

The  cross  bill  is  somewhat  unusual  as  a  bill  for  separate  rnaintneance. 
In  addition  to  the  usual  averments,  the  making  of  a  settlement  between 
the  parties  of  their  property  rights  is  averred  and  the  contract  itself  is 
attached  to  the  cross  bill  as  an  exhibit.  The  pleader  then,  in  very  gen- 
eral terms,  has  undertaken  to  charge  that  the  signature  to  that  contract 
was  obtained  by  some  unfair  means  which  is  described  as  "Force,  duress 
or  fraud"  but  no  sufficient  averment  of  fact  is  made  from  which  the  use 
of  force,  duress  or  fraud  in  the  procurement  of  the  settlement  can  even 
be  inferred.  Notwithstanding  the  insufficiency  of  these  averments  in 
the  cross  bill,  appellee  saw  fit  to  deny  that  force,  duress  or  fraud  were 
used  in  procuring  the  settlement.  He  also  denied  all  other  averments 
in  the  cross  bill,  but  the  only  issue  of  fact  submitted  to  the  jury,  relating 
to  the  cross  bill  was  "Did  the  complainant  secure  the  signature  of  the 
separation  agreement  by  the  defendant  by  means  of  fraud  and  duress?" 
No  complaint  is  made  by  either  party  that  other  issues  of  fact  were  not 
submitted  or  that  this  issue  of  fact  was  improperly  submitted.  Upon 
the  trial  no  proper  proof  of  the  use  of  force,  duress  or  fraud  was  intro- 
duced or  offered  and  the  court  properly  instructed  the  jury  to  return  a 
verdict  finding  the  issue  submitted  to  them  on  the  cross  bill  for  the  de- 
fendant in  that  bill. 

The  only  remaining  question  to  be  determined  in  this  case  is  whether. 


upon  the  proof  offered  on  issues  not  submitted  to  the  jury,  the  com- 
plainant in  the  cross  bill  was  entitled  to  a  decree  for  separate  main- 
tenance.    On  this  question  it  is  first     contended     that     appellant     was 
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justified  in  asking  for  separate  maintenance  because  she  was  compelled 
to  live  with  her  husband's  parents,  and  the  case  of  Alber  vs.  Alber,  141 
111.  550  is  cited  as  holding  that  a  wife  is  justified  in  leaving  her  husband 
if  he  furnished  her  no  home  except  with  his  parents.  There  are  two 
reasons  why  this  contention  is  not  tenable.  In  the  first  place  the  proof 
shows  that  appellant  was  not  compelled  to  live  with  her  husband's  par 
ents  except  for  the  first  year  of  their  married  life.  After  that,  the  fam- 
ilies lived  separately  although  on  the  same  farm.  In  the  next  place  the 
Supreme  Court  did  not  in  the  Alber  case  hold  that  being  required  to  live 
in  the  same  house  with  her  husband's  parents  was  a  sufficient  excuse  for 
a  wife  to  leave  her  husband  or  anything  like  it.  Even  the  syllabus, 
which  is  by  no  means  a  correct  digest  of  the  opinion,  does  not  so  an- 
nounce the  holding  of  the  court.  What  the  court  holds  in  that  case  is 
that  the  wife  in  that  case  when  she  left  had  no  fixed  determination  to 
desert  her  husband  and  that  even  if  she  then  was  possessed  with  such  an 
intention  she  later  and  within  two  years  manifested  her  desire  in  good 
faith  to  return  to  her  husband  and  on  that  state  of  facts  the  Court  said, 
"However  willful  the  desertion  may  be  and  however  destitute  of  reason- 
able cause,  it  is  no  ground  for  divorce  unless  it  is  continued  for  two 
years."  r  Few  opinions  ever  written  by  the  Supreme  Court  have  been  more 
misquoted  than  this  one,  due  probably,  in  the  first  instance,  to  the  care- 
lessness of  the  syllabus  writer!j 

The  charge  of  cruelty  and  misconduct  of  appellee  was  not  established 
by  the  evidence.  Appellant  testified  to  some  acts  which,  if  they  occured 
and  were  the  occasion  of  her  leaving  her  husband,  might  have  justified 
her.  Appellee  in  his  testimony  denied  every  charge  made  by  appellant 
and  was  apparently  entitled  to  as  much  credit  as  a  witness  as  was  appel- 
lant. In  that  state  of  the  record  a  court  would  not  be  justified  in  hold- 
ing that  the  charges  had  been  supported  by  a  preponderance  of  the  evi- 
dence. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed. 

Decree  affirmed. 
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GENERAL  No.  6518. 

ALICE  V.  NORTON, 

Plaintiff  in/Error. 

vs.  / 

UNITED    COMMERCIAL    TRAVELERS 
OF  AMERICAJB*^  Incorporated. 

Btefendanl"  in  Error, 
GRAVES,  J. 


AGENDA  No.  2". 


Error  to  Circuit  Court  of  Mc 
Lean  Count.v. 


anoount.v.        _      _  a    r\  £ 

20  2I.A.  49J 


This  is  a  suit  begun  March  15,  1915,  by  Alice  V.  Norton,  widow  of  Sam-  ,yf£6-Cy^  ^  ^/ ^ 
uel  Lee  Norton,  deceased,  on  a  certificate  of  insurance  issued  to  him  on 
October  21,  1910,  in  which  she  is_j*amed  zs'  beneficiary  in  case  of  his 
death.  fSamuel  Lee  Norton,  on  -SBai  date/ was  a  commer-cial  traveler. 
He  was  in  the  employ  of  the  Cement,  Tile  and  Machinery  Company  ot 
Waterloo,  Iowa  on  a  salary.  After  August  1912,  he  continued  in  the  em- 
ploy of  the  same  company  but  received  his  compensation  by  way  of  com- 
missions instead  of  a  salary.  In  the  fall  of  1912,  he  with  others  enter- 
ed into  a  co-partnership  known  as  the  Havana  Concrete,  Tile  and  Product 
Company  of  Havana,  Illinois.  He  was  employed  as  manager  of  that 
company.  He  still  continued  to  be  in  the  employ  of  the  Cement,  Tile  and 
Machinery  Company.  While  he  was  on  a  collecting  trip  as  manager  of 
the  Havana  Concrete,  Tile  and  Product  Company  on  June  27,  1913,  he 
was  accidentally  drowned.  He  was  in  good  standing  in  the  United  Com- 
mercial Travelers  of  America  at  thp  time  of  his  death.  Proof  of  death 
was  made  in  due  time.  Iwf^nni^fmorrfir  admitted  hability  to  the  ex- 
tend of  $3150  which  it  paid.  Plaintiff  in  e-rror  contends  that  she  should 
have  received  $5000  within  90  days  after  the  receipt  of  satisfactory  proof 
of  the  accidental  death  of  the  insured  and  $1300  in  weekly  installments 
of  $25.00,  amounting  in  all  to  $6300.  The  contention  of  defendant  in  orrof — 
•''^^that  the  deceased  changed  his  occupation  and  thereby  it  became  hable 


to  only  one  half  of  the  amount  named  in  the  certificate;  that  there  has 
been  an  accord  and  satisfaction  and  that  the  suit  is-  barred  by  the  limita- 
tion stipulated  in  the  contractj 
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Section  5  of  Article  6  of  the  constitution  of  defendant  in  error,  in  force 
at  the  time  the  deceased  became  a  inember,  provided  for  the  payment 
to  the  beneficiary  of  a  member,  in  case  of  the  death  by  accidental  means, 
of  the  sum  of  $5000  within  90  days  after  the  receipt  of  satisfactory  proof 
of  such  death,  and  $1300  more  in  weekly  installments  of  $25.00  and 
further  provided  "that  should  any  member  engage,  temporarily  or  other 
wase  in  any  other  occupation  than  that  of  *  *  *  traveling  agent  *  *  *  com- 
mercial traveler  *  *  *  proprietor  of  a  manufactory  pi^orming  office 
duties  only  *  *  *  his  beneficiary  should  be  entitled  to  but  one  half  the 
yum  to  which  such  beneficiary  would  have  been  entitled  to  had  he  been  en- 
gaged as  a  commercial  traveler  at  the  time  the  injury  was  received  on 
which  the  claim  of  payment  is  based." 


The  case  was  tried  by  the  court  without  a  jury,  on  a  stipulation  of 
facts.  The  court  held  that  "under  the  pleadings  and  facts  stipulated  in 
this  case  that  Samuel  Lee  Norton,  at  the  time  of  his  death,  was  included 
within  the  classification  made  by  defendant  in  its  constitution  and  b^'laws 
which  entitled  his  beneficiary  to  receive  $6300  upon  his  death  by  accident- 
al means,"  and  also  held  that  there  had  been  an  accord  and  satisfaction 
of  the  claim  by  the  payment  of  $3150  and  that  the  action  is  barred  bj- 
Section  8  of  Article  6  of  the  Constitution  of  defendant  in  error  which 
requires  suit  to  be  begun  within  six  months  after  the  disallowance  ol 
the  claim.  The  plaintiff  below  sued  out  this  writ  of  error  and  defendant 
below  has  assigned  cross  errors  based  mainly  on  the  finding  of  the  Court 
above  referred  to  that  the  deceased  was  within  the  classification  entiti  - 
ing  his  beneficiary  to  receive  $6300. 

The  stipulation  of  facts  shows  that,  after  the  certificate  sued  on  was  is- 
sued, the  deceased  became  a  partner  in  a  firm  known  as  the  Havana 
Concrete,  Tile  and  Product  Company  and  acted  as  Manager  of  the  busi- 
ness of  that  Company  on  a  salary;  that  his  duties  as  such  manager  were 
•'office  work  in  the  ways  of  bookkeeping,  employing  help  to  run  the  fac- 
tory, pui'chasing  materials  used  in  manufacturing  the  output,  and  mak- 
ing trips  to 
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various  points  in  Illinois  in  the  interest  of  the  firm,  selling  its| 
output  and  collecting  its  accounts,  and  generally  superintendmg  its  busi-\ 
ness  affairs  and  had  no  duties  in  the  factory." 

In  so  far  as  the  new  employment  required  the  deceased  to  perform 
the  duties  of  a  "Commercial  traveler"  his  employment  remained  tht 
same  as  it  was  when  the  certificate  was  issued.  In  so  far  as  it  required 
of  him  other  or  different  duties  than  that  of  Commercial  Traveler,  they 
were  performed  as  a  "proprietor  of  a  manufactory,"  and  consisted  of 
"Office  duties  only."  The  finding  of  the  Court  that  the  deceased  at  the 
time  of  his  death  was  still  included  within  the  classificatioh  entitling  his 
beneficiaries  to  received  $6300  upon  his  death  by  accidental  means  was 
therefore  correct. 

No  question  has  ever  been  raised  in  this  litigation  as  to  the  liability 
of  defendant  in  error  to  pay  $3150,  the  amount  actually  paid.  Its  liabil- 
ity to  that  extent  has  always  been  conceded.  To  that  extent  at  least  the 
debt  was  liqudated  and  certain.  It  is  not  contended  that  defendant  in 
error  at  the  time  of  the  payment  of  $3150  was  insolvent  or  that  there 
was  any  way  it  could  have  escaped  the  payment  of  that  amount  of  monej 
at  the  time  and  in  the  manner  it  was  paid.  Under  those  circumstances 
even  if  it  were  paid  and  accepted  in  full  of  all  liability  upon  the  certi- 
ficate sued  on,  the  agreement  that  it  should  be  in  full,  not  having  any 
consideration  to  support  it,  would  be  a  mere  nudum  pactum.  Knight 
Templars,  etc.  vs.  Crayton,  110  111.  App.  648.  The  Court  erred  in  holdiny,- 
that  the  acceptance  the  $3150  paid  constituted  an  accord  and  satisfaction. 
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Section  8  of  Article  6  of  the  Constitution  of  defendant  in  error  pro- 
vides, "No  suit  or  proceeding  either  at  law  or  in  equity  shall  be  brought  to 
recover  any  sum  alleged  to  be  due  from  the  Order  unless  the  same  be  com- 
menced within  six  months  from  the  date  that  the  claim  or  the  proposed 
claim  was  disallowed." 

Clause  31  of  the  stipulation  of  facts  is  as  follows: —  "That  the  de- 
fendant, under  date  of  February  24,  1915,  wrote  the  following  letter  to 
Martin  &  Hose,  attorneys,  relative  to  the  claim  of  Alice  V.  Norton,  plain- 
tiff, on  account  of  the  accidental  death  of  her  husband,  Samuel  Lee  Nor- 
ton, in  which  they  finally  rejected  plaintiff's  claim  and  refused  to  allov/ 
her  any  further  amount,  *  *  *." 
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By  this  stipulation,  the  parties  have  themselves  determined  that  the 
claim  sued  for  was  disallowed  February  24,  1915.  This  suit  was  com- 
menced March  15,  1915,  less  than  six  months  after  the  claim  was  dis- 
allowed and  was  therefore  within  the  time  fixed  by  the  terms  of  the  cor. 
stitution  of  defendant  in  error  above  quoted. 

The  Circuit  Court  therefore  erred  in  holding  that  the  suit  was  barred 
by  a  limitation  agreement. 

For  the  reason  given  the  judgment  of  the  Circuit  Court  will  be  re- 
versed and  judgment  entered  here  in  favor  of  Plaintiff  in  Error  and 
against  defendant  in  error  for  S3445,  the  same  being  for  the  principal 
sum  of  $3150  and  interest  thereon  from  February  24,  1915  to  this  date 
at  the  rate  of  five  per  sent  per  annum  amounting  to  $295.  Judgment 
also  against  defendant  in  error  for  costs  in  both  courts. 

Reversed  Judgment  here  for  $3445. 
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THE   GRANITE 'flVE   STOCK  InSUR-  r  ^P^^^'     ^"^"^     ^^"     ^^''^"^^ 
ANGE     GOMPA^Y     and     LILLIAN  Court  of  McLean  County 

LEVY,  \  i  I 

\  Appellees.  ! 

\  / 

GRAVES,  J.  \       / 

Appellant  filed  his  bill  in  chancery  against  appellees  The  Granite  Live 
Stock  Insurance  Company,  an  Illinois  corporation,  and  one  Lillian  Lew. 
by  which  he  sought  to  have  a  note  sigTied  by  hiim  and  payable  to  and 
held  by  the  said  Lillian  Levy  for  $2000  declared  to  be  the  debt  of  ap- 
pellee the  Granite  Live  Stock  Insurance  Company,  and  to  have  certain 
certificates  of  deposit  held  by  said  company  in  its  name  declared  to  be 
held  in  trust  by-  it  for  the  payment  of  that  note,  and  to  procure  an  order 
enforcing  said  trust  and  requiring  the  company  to  pay  the  said  note. 

The  original  bill  charged  that  on  December  26,  1913,  the  appellee  L'- 
surance  Company  was  indebted  to  appellee  Lillian  Levy  in  the  sum  of 
$2000  for  certain  certificates  of  deposit  of  money  which  the  said  Lillian 
Levy  had  deposited  in  certain  banks  in  the  name  of  the  insurance  comp- 
any which  certificates  of  deposit  were  turned  over  to  the  insurance  comp- 
any by  the  said  Lillian  Levy  without  any  consideration  and  were  still 
held  by  said  insurance  company,  and  that  the  insurance  company  wa.s 
under  obligation  to  surrender  the  same  to  her  or  pay  her  therefor,  and 
that  an  express  tii-party  contract  between 
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appellee  Lillian  Levy,  appel-  . 
lee  The  Granite  Live  Stock  Ins.  Ca  and  appellant,  was  made  on  said  date 
whereby  appellant  agreed  to  give  to  appellee  Lillian  Levy,  his  promissory 
note  for  $2000,  payable  to  her  order  in  payment  of  said  obligation,  anct 
appellee  The  Granite  Live  Stock  Ins.  Co.,  agreed  to  pay  the  same  at  ma 
turity,  and  that  in  consideration  of  that  agreement  and  no  other,  ap- 
pellant executed  and  delivered  the  note  in  question;  that  the  same  was 
soon  to  mature,  and  that  the  Insurance  Company  refuses  to  pay  the  same. 

Both  appellees  answered  this  bill  and  appellee  Lillian  Levy  filed  her 
cross  bill  in  which  she  charges  that  appellant  gave  her  the  note  in  ques- 
tion for  a  good  and  valuable  consideration,  but  now  refuses  to  pay  the 
same;  that  he  is  a  nonresident  of  the  state  and  that  she  is  without  remedy 
except  by  filing  her  cross  bill,  and  asks  for  a  decree  requiring  appellant 
to  pay  the  note. 

Issues  being  formed  on  the  original  bill  and  the  cross  bill,  the  cause 
was  referred  to  the  master  to  take  proofs  and  report  his  conclusions. 

After  the  master  had  filed  his  report  of  the  evidence  appellant  amend- 
ed his  original  bill  so  as  to  charge  that  he  executed  and  delivered  the  note 
in  question  to  Lillian  Levy,  in  settlement  of  a  claim  held  by  her  against 


the  Insurance  Company  and  to  procure  the  resignation  of  one  Adolph 
Levy,  as  president  of  said  company;  that  the  Insurance  Company  receiv- 
ed the  entire  consideration  for  said  note;  that  the  note  is  in  equity  and 
p:ood  conscience  the  obhgation  of  said 
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company  arid  that;  said  company 
should  and  had  promised  to  pay  the  same. 

The  court  upon  a  full  hearing  entered  a  decree  in  which  the  findings 
are  all,  we  think  without  exception,  against  the  contentions  of  appellant. 
It  is  therein  found  that  the  note  is  appellant's  own  obligation  based  upon 
good  and 'valuable  considerations;  that  it  is  the  property  of  appellee  Lil- 
lian Levy,  and  that  equities  are  with  the  complainant  in  the  cross  bill. 
The  bill  of  appellant  was  ordered  dismissed  for  want  of  equity  and  he 
was  ordered  to  pay  to  appellee  Lillian  Levy,  the  amount  of  the  note  with 
interest. 

The  following  statement  of  facts  is  established  by  a  clear  preponder- 
ance of  the  evidence  in  this  record.  Appellant  Will  H.  Latta,  Adolph 
Levy,  and  John  Rice,  who  had  been  conducting  a  partnership  live  stock 
insurance  business,  were  attempting  to  organize  a  corporation  under  the 
laws  of  Illinois  to  be  known  as  the  Granite  Live  Stock  Isurance  Company, 
for  the  purpose  of  continuing  that  business.  They  obtained  permission 
from  the  state  to  open  books  of  subscription  to  organize  such  a  corpora- 
tion with  a  capital  stock  of  $100,000,  represented  by  1000  shares  having 
a  par  value  of  $100  each,  and  proceeded  to  sohcit  subscriptions  for  stock. 
They  purposed  to  sell  500  of  these  shares  of  stock  on  the  basis  of  $150 
per  share,  $25  of  this  to  go  to  the  stock  salesman,  and  $125  to  go  to 
create  the  50  per  cent  capital  required  by  the  statutes  (see  par.  6615  of 
Chap.  73  Jones  &  Addington's  Statutes)  and  to  create  a  surplus  of  $12,500 
The  other  500  shares  were  to  be  divided  between  these  three  gentlemen 
according  to  some  plan 
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not  important  here.  The  entire  500  shares  ox 
stock  that  were  to  be  sold  were  subscribed  for  and  most  of  it  paid  for  in 
cash  when  the  day  approached  for  the  examination  by  state  authority 
of  the  capital  of  the  proposed  new  corporation  before  granting  the 
charter.  A  note  for  $200  had  been  taken  instead  of  cash  for  shares 
sold  and  $1800  of  cash  collected  by  a  stock  salesman  had  not  been  turned 
in  and  was  not  available.  About  that  time  a  subscriber  cancelled  his 
subscription  for  stock  to  the  amount  of  $700.  That  left  the  proposed 
surplus  short  by  $2700,  and  also  left  unsold  $700  worth  of  the  shares  ox 
capital  stock.  At  this  time  appellant  was  in  France.  Rice  subscribed 
for  the  $700  worth  of  stock  yet  unsold  and  paid  for  and  received  the 
same.  Levy  borrowed  from  his  wife  $2000  and  with  it  took  up  the  $20u 
note  referred  to  and  made  good  the  $1800  defalcation  and  the  charter 
was  issued. 

Later,  dissatisfaction  having  arisen  with  Levy  as     president     of     the 


company,  threats  of  litigation  were  made  if  he  should  not  resign.  It 
was  for  the  interest  of  appellant  and  against  the  interest  of  Levy,  that 
Levy  should  resign,  and  appellant  besought  him  to  do  so,  but  Levy  re- 
fused, unless  the  $2000  he  had  borrowed  and  invested  in  the  note  and  in 
\  making  good  the  defalcation  was  returned  to  him.  Appellant  suggested 
several  plans  to  accomplish  this,  among  them  he  suggested  that  Levy 
take  the  obligation  of  the  new  corporation  or  some  of  those  newly  inter- 
ested in  it,  but  this  was  objected  to  by  at  least  some  of  the  new  director- 
ate.    It   was  also  refused   by   Levy.     Finally  appellant 
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agreed  to  give 
Lillian  Levy,  Adolph  Levy's  wife,  his  personal  promissory  note  for  the 
amount,  provided  Levy  would  resign.  Levy,  thereupon  resigned,  and  ap- 
pellant gave  to  Lillian  Levy  his  note  for  the  $2000  and  she  in  turn  sur- 
rendered to  her  husband  the  note  for  that  amount  which  he  had  given 
her  when  he  first  borrowed  the  money.  Appellant  undertook  to  get 
some  action  by  the  directors  of  the  corporation  as  such  and  to  secure  some 
promise  by  some  of  them  personally  that  they  or  the  corporation  would 
pay  the  note,  but  was  wholly  unsuccessful. 

Not  a  single  material  averment  of  fact  contained  in  appellant's  bill  as 
amended  was  established  by  a  preponderance  of  the  evidence. 

Several  propositions  of  law  have  been  argued,  but  they  are  without  ex 
ception  based  on  erroneous  assumptions  of  fact  and  therefore  have  no 
bearing  on  this  case. 

On  the  record  in  this  case  the  decree  of  the  Circuit  Court  was  clearly 
right,  and  the  same  is  affirmed  in  all  respect. 

Decree  affirmed. 
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GENERAL  No.  6523. 
WALTER  HACKL, 


TOWER  HILL  COAL  COMPANY, 


GRAVES,  J. 


APRIL  TERM  A.  D.J1916. 


AGENDA  No.  26 


Appeal  from  the  Circuit  Court 
of  Shelby  County. 


202  I.A.  497 


Appellant  is  a  coal  mining  company.  Appellee  was  a  coal  miner  em- 
ployed by  appellant.  On  July  17,  1913,  appellee  was  injured  by  an  ex- 
plosion following  the  firing  of  a  shot  in  the  parti cluar  part  of  the  mine 
where  appellee  and  two  other  men  were  working  as  partners  or  "buddies." 
Suit  was  begun  by  him  to  recover  for  his  injuries.  His  declaration  orig- 
inally contained  seven  counts  but  one  was  held  bad  on  demurrer,  and  waa 
not  amended.  The  general  issue  was  filed  to  all  the  remaining  counts 
in, the  declaration.  Mn  part  of  the  counts K)n  which  the  case  was  tried, 
feppcllMitwas  charged  with  a  wiljful  j'iol^tion  o.f  the  "shot  firer's  act ' 
and  in  otl^grs^  that  it^  w^^s  the  duty  of  a;ppellant  to  use  reasonable  care  to 
reasonable  safe  place  to  work  and  to  warn  him  of 


furnish 


2,  with 


the  presence  of  latent  dangers  and  with  a  failure  to  preform  that  duty. J 
A  trial  before  a  jury  resulted  in  a  verdict  and  judgment  against  appellant 
for  $1500. 

Section  2  of  the  Shot  Firer's  Act,  Jones  &  Addington  Statutes  para- 
graph 7513,  provides  that  "in  all  mines  in  this  state  where  coal  is  blasted, 
and  where  more  than  two  pounds  of  powder  is  used  for  any  one  blast,  **'" 
a  sufficient  number  of  practical,  experienced  men  to  be  designated  at 
shot  firers,  shall  be  employed  by  the  company  and  at  its  expense,  whose 
duty  it  shall  be  to  in'spect  and  do  all  the  firing  of  all  blasts,  prepared  in  a 
practical,  workmanlike  manner  in  said  mine  or  mines." 

The  manifest  intention  of  the  legislature  was  to  require  the  employ- 
ment of  shot  firers  in  all  mines  where  more  than  two  pounds  of  powder 
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is  used  in  any  one  blast,  by  the  order  or  consent  of  the  company  opera- 
ting such  mine.  The  use  of  more  than  two  pounds  of  powder  in  any  one 
blast  by  any  miner,  without  the  knowledge  or  consent  of  the  company 
operating  such  mine,  or  in  violation  of  express  rules  or  orders  of  such 
company  would  not  under  the  section  quoted  require  the  employment  or 
shot  firers  by  such  company.  It,  therefore,  became  a  material  question 
of  fact  in  this  case  to  be  determined  by  the  jury  whether  over  two 
pounds  of  powder  was  used  in  the  mine  in  one  blast  and  if  so  whether  it 
was  so  used  with  the  consent  of  appellant  or  against  its  rules  or  orders. 
Appellant  introduced  evidence  tending  to  show[,  that  if  such  amount  of 
powder  was  so  used,  it  was  without  the  consent  and  against  its  express 
rules  and  orders.  Appellee  offered  evidence  to  show  that  it  was  the  cus- 
tom and  habit  of  the  miners,  known  to,  and  acquisced  in  by  appellant,  to 


use  powder  in  excess  of  two  pounds  in  single  blasts. 

It  was  also  controverted  question  of  fact,  material  under  the  pleadings 
in  this  case,  whether  the  shooting  or  blasting  of  coal  without  undermin- 
ing it  was  permitted  or  prohibited  by  the  rules  or  order  of  appellant.  In 
finding  the  issues  for  appellee,  the  jury  necessarily  found  against  appel- 
lant on  these  issues.  If  the  findings  of  the  jury  on  these  issues  were 
justified  by  the  evidence  then  under  the  shot  firers  act,  it  was  the  duty 
of  appellant  to  employ  shot  firers.  This  it  is  conceeded  it  did  not  do. 
It  next  became  a  material  question  of  fact. whether  the  failure  to  pro- 
vide shot  firers  was  the  proximate  cause  of  the  injury  to  appellee.  The 
verdict  of  the  jury  determined  this  question  of  fact  also  against  appellant. 

At  the  close  of  the  evidence,  appellant  asked  the  court  to  premptorily 
instruct  the  jui-y  to  find  the  issues  for  it,  the  defendant.  This  the  Court 
refused  to  do.  In  view  of  the  fact  that  this  judgment  must  be  reversed 
lor  other  manifest  errors  in  the  record,  and  that  the  case  must  be  again 
submitted  to  a  jury,  it  would  be  improper  for  us  to  discuss  in  detail  the 
evidence  bearing  on  these  controverted  questions  of  fact.  It  is  sufficient 
to  say  that  a  careful  study  of     all     the     evidence     in     the     case     dis- 
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closes  that  there  is  sufficient  evidence  in  this  record  to  warrant  the  ver- 
dict returned.     Lihby,  McNeil  &  Libby  vs.  Cook,  222  111.  206.     It  also  fol- 
lows that  the  verdict  is  not  so  manifestly  contrary  to  the  evidence  as  to 
warrant  this  Court  in  reversing  the  judgment  for  that  reason. 

Many  objections  to  the  rulings  of  the  Court  on  the  giving,  refusing  and 
modifying  of  instructions,  ha^e  been  argued.  Many  of  these  objections 
are  supertechnical  and  do  not  call  for  a  reversal  of  the  judgment.  While 
others  are  substantial  and  the  instructions  therein  referred  to  are  fatally 
erroneous. 

The  instruction  numbered  2  in  the  series  given  for  appellee,  directs  a 
verdict,  "If  the  evidence  proves  the  plaintiff  sustained  injuries  as  a  result 
of  the  defendant's  negligence  as  charged  in  the  declaration."  In  it  the 
jury  are  also  informed  that,  "If  the  proof  shows  that  the  defendant  was 
negligent  as  charged  in  any  one  or  more  of  the  Counts  of  the  declaration 
and  that  such  negligence  of  the  defendant  was  the  proximate  cause  oi 
the  injury"  etc.  conti'ibutory  negligence  or  the  doctrine  of  fellow  servant 
would  not  be  a  defense.  Again  in  the  same  instruction  the  jury  are  ad- 
vised that  "***  if  the  proof  shows  that  the  defendant  was  guilty  of 
negligence  as  charged  in  any  Count  of  the  declaration"  and  the  plaintirt" 
was  injured  as  a  result  of  such  negligence,  then  neither  contributory 
negligence  assumed  risk  or  the  doctrine  of  fellow  servant  can  bar  the 
plaintiff's  right  to  recover.  In  instruction  numbered  5  given  at  the 
request  of  appellee,  the  jury  were  told  that,  if  the  injuries  were  received 
by  appellee  "as  a  result  of  the  defendants  negligence  as  alleged  in  the 
plaintiff's  declaration  or  some  one  or  more  counts  thereof"  ihen  the  doc- 
trine of  fellow  servant  would  be  no  defense. 

The  declaration  contained  two  counts  in  which     the     defendant    was 


charged  with  willfully  neglecting  to  preform  his  legal  duty  as  defined  by 
the  shot  firers  act  above  referred  to.  In  one  of  those  Counts  the  lan- 
guage employed  in  that  regard  is  "willfully  and  intentionally  neglected." 
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The  proof  of  mere  negligence  unmixed  with  an  intentional  or  conscious 
lack  of  obedience  to  the  mandate  of  the  legislature  as  expressed  in  tho 
shot  firers  act  would  not  give  to  appellee  a  right  of  action  under  either  of 
the  two  counts  charging  willful  violation  of  duty.  Cook  vs  Big  Muddy  Min- 
ing Company,  249  111.  41  The  two  instructions  were  bad  because  they 
told  the  jury  in  effect  that  proof  of  mere  negligence  would  be  sufficient 
under  any  of  the  counts  of  the  declaration  including  the  two  charging  a 
willful  neglect  of  duty.  That  is  not  the  law.  Swinoseynski  vs.  Kelly  Coal 
Co.  ,146  111.  App.  720.  These  instructions  can  not  be  justified  on  the  the- 
ory that  it  was  the  intention  of  the  one  that  drew  them  to  have  them  re- 
late only  to  such  counts  as  charge  Common  law  negligence.  As  framed 
the  jury  undoubtedly  understood  them  to  relate  to  all  the  counts  in  the 
declaration.  If  the  attorney  for  appellee  intended  to  limit  it  to  only 
part  of  those  counts,  he  should  have  done  so  by  the  use  of  apt  wordj 
which  would  have  conveyed  his  meaning  to  the  average  mind. 

Instruction  numbered  3  given  at  the  instance  of  appellee  also  directs  a 
verdict  and  is  fatally  defective  because  it  does  not  limit  his  right  to  re- 
cover to  acts  of  negligence  which  are  declared  on  in  the  declaration. 
Ratner  vs.  Chicago  City  Ry.  Co.,  233  111.  169.  The  lang-uage  employed  in 
the  instruction  in  that  regard  is  "if  a  preponderance  of  the  evidence 
shows  the  place  furnished  by  the  defendant  to  the  plaintiff'  in  which  to 
work  became  or  was  an  unsafe  place  for  the  plaintiff  to  work  in  by  rea- 
son of  any  negligent  act  or  acts  of  the  witness,  Cornelli,  or  some  employee 
of  the  defendant  other  than  the  plaintiff,  by  such  other  employee  light- 
ing more  than  one  fuse  attached  to  different  cartridges"  etc.  We  have 
been  unable  to  find  any  count  in  the  declaration  charging  the  injury  to 
have  resulted  from  the  lighting  at  one  time  >^-  more  than  one  fuse  at- 
tached to  different  cartridges.  This  instruction  being  premptory  in  forni 
should  also  call  attention  to  the  claimed  fact  the  appellant  had  rejected 
the  provisions  of  the  Workman's  Compensation  Act. 

It  is  claimed  that  one  of  appellees  eyes  was  injured  at  the  time  of  the 
explosion.  Dr.  Coffey,  a  witness  for  him,  testified  on  direct  examination 
that  the  injury  to  one  eye  "will  effect  the  other,  what  we  call  sympathe- 
tic ***.  It  will  be  effected  to  a  certain  extent."  On  cross  examination. 
he  testified,  "All  I  meant  to  say  was  there  was  a  mere  possibility  of  a 
sympathetic  affection,  that  such   a     thing     could     happen     ""**.     It     is 

(Page  4) 
only  a  mere  possibility."     A  motion  to  exclude  from  the  jury  the  testi- 
mony of  this  doctor  as  to  what  might  possibly  happen  to  the  uninjured 
eye  by  way  of  sympathetic  affection  was  denied.     This  was  error.     Lawth 
vs.  Chicage  U.  T.  Co.,  244  111.  244. 

Other  objections  to  the  rulings  of  the  Court  on  the  admission  of  evi- 


dence  have  been  argued  but  we  find  no  such  errors  as  would  warrant  a 
reversal  of  the  judgment,  except  those  already  pointed  out. 

For  the  reasons  stated  the  judgment  of  the  Circuit  Court  is  reversed 
and  the  cause  is  remanded  to  that  court  for  another  trial. 

Reversed  and  remanded. 
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GENERAL  No.  6534 
ISAAC  W.  NUTT, 


F.  B.  VENNUM, 


(iRAVES,  J. 


AGENDA  No.  35 


Appeal  from  the  Circuit 
Court  of  Ford  County 


20  2  I.A.  507 


Appellee  farmed  lands  belonging  to  appellant  for  the  two  years  endin.j; 
respectively  March  1,  1911  and  March  1,  1912,  under  a  separate  written 
lease  for  each  year.  After  March  1,  1912,  he  held  over  under  a  claim  of 
having  a  verbal  lease.  In  March,  appellant  began  a  suit  in  forcible  entry 
and  detainer  which  resulted  in  a  judgment  against  appellee  for  possession 
and  he  was  removed  from  the  premises  on  April  27,  1912  by  an  officer. 
Part  of  his  goods  were  also  removed  from  the  premises  into  the  public 
highway.  This  suit  was  begun  by  appellee.  It  was  tried  on  a  declara- 
tion consisting  of  the  common  court  with  which  a  bill  of  particulars  wi^s 
filed,  and  a  plea  of  the  general  issue  with  notice  of  set  off.  The  bill  of 
particulars  was  a  long  list  of  claims  for  work  preformed,  materials  fur- 
nished, cash  advanced,  grain  taken,  board  of  men  and  damages  for 
breach  of  a^  verbal  contract.  !_!*«  notice  of  set  off  specified  claims  for 
failure  of 'a^2l»«^tVtleliver  rent  corn  under  the  terms  of  the  written 
leases,  damages  for  allowing  cockle  burrs,  thistles  and  other  weeds  to  go 
to  seed  and  for  failure  to  cut  the  samei  as  provided  by  the  lease,  for  fail- 
ure to  haul  out  the  manure  and  failure  to  deliver  up  the  premises  at  the 
termination  of  the  leasej  A  trial  by  jury  resulted  in  a  finding  and  judg- 
ment for  appellee  for  the  sum  of  $800. 

Appellant  has  assigned  several  errors  but  in  his  argument  asks  a  re- 
versal of  the  judgment  only  because  of  errors  in  the  rulings  of  the  Court 
upon  the  admission  of  evidence  and  in  charging  the  jury. 
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The  first  complaint  concerning  the  rulings  of  the  Court  on  the  admis- 
sion of  evidence  is  that  the  record  of  the  forcible  entry  and  detainer 
case  offered  by  appellant  for  the  pui'pose  of  showing  that  Appellee  was 
rightfully  evicted,  was  excluded.  The  only  reason  why  appellant  claims 
it  was  competent  is,  that  counsel  for  appellee  and  appellee  himself  had 
made  use  of  expressions  which  disclosed  that  he  had  been  put  off  from 
the  farm  by  a  constable.  These  expressions  were  mostly  made  use  of  in 
fixing  dates  or  circumstances  as  "When  I  was  put  out  that  day."  "I  was 
there  the  next  day  after  he  was  put  off"  etc.  So  far  as  we  can  see, 
there  was  nothing  in  these  expressions  to  challenge  the  righteousness  ot 
his  expulsion  or  to  raise  that  question  for  the  determination  of  the  jury, 
and  the  offered  record  was  properly  excluded.  Besides  that  the  Court  by 
an  instruction  given  at  the  instance  of  appellant  told  the  jury  that  ap- 
pellant  had  the  right  to   evict   appellee   from  his    farm    and   that   the 


officer  had  the  right  to  place  the  property  in  the  public  road. 

While  a  son  of  appellee  was  on  the  witness  stand,  he  was  interrogated 
regarding  what  became  of  the  corn  and  oats  raised  on  the  farm  and  he 
said  they  put  the  corn  in  two  cribs  on  the  farm  "We  put  his  corn  on  one 
side  and  ours  on  the  other.  Afterwards  we  shredded  it  and  hauled  it  to 
Cullom.  We  hauled  his  oats  to  town  from  the  machine."  The  objection 
made  to  this  testimony  was  that  the  witness  assumed  the  ownership  of 
the  oats.  The  inquiry  of  this  witness  that  elicited  these  answers,  was  as 
to  what  became  of  these  crops,  not  who  owned  them  or  what  part  was 
owned  by  either  party,  and  while  it  would  have  been  better  to  have  re 
quired  both  the  questions  and  answers  to  be  clothed  in  different  langu- 
age, it  is  apparent  from  a  reading  of  the  record  that  no  one  was  misled 
by  what  was  said,  and  that  appellant  was  not  prejudiced  by  it. 

Numerous  criticisms  have  been  made  by  appellant  of  the  instructions 
given  at  the  instance  of  appellee  and  as  a  work  of  art  they  are  certainly 
vulnerable,  but  we  do  not  think  any  of  the  faults  complained  of  con- 
stitute reversible  error. 
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The  substance  of  the  fourth  of  these  instructions  is  that,  if  the  jury 
believe  from  the  evidence  that  appellee  fairly  divided  the  corn  raised  on 
the  premises  while  he  was  tenant  there  and  turned  over  to  appellant  his 
.just,  full  and  fair  proportion  thereof,  and  that  he,  appellee,  was  expelled 
from  the  premises  by  appellant  and  left  thereon  a  quantity  of  corn  and 
oats  belonging  to  him  which  appellant  took  and  appropriated  to  his  own 
use,  then  appellant  should  be  required  to  account  for  such  corn  and  oats 
so  taken,  in  so  far  as  it  exceeded  the  amount  of  set  off  which  appellant 
should  establish  by  his  proof,  even  though  the  corn  was  not  divided  in  the 
inanner  provided  by  the  lease. 

The  lease  referred  to  provided  so  far  as  the  division  of  the  grain  raised 
on  the  premises  was  concerned  as  follows: 

"The  party  of  the  second  part  *  *  *  convenants  and  agrees  to  pay  *  *  '■' 
one  half  of  all  grain  raised,  delivered  at  the  nearest  station,  when  order- 
ed by  party  of  the  first  part.  Corn  to  be  averaged  in  the  field  before 
husking  to  save  dividing.  This  is  to  be  done  by  disinterested  parties  if 
owner  and  tenant  can  not  agree  on  average  rows.  The  rows  to  be  husk- 
ed and  weighed  and  all  similar  rows  counted  to  learn  amount  of  corn  i)! 
field.  One  Hundred  pounds  of  the  corn  to  be  sacked  and  preserved  to 
ascertain  the  shrink.  If  owner  sells  in  December,  there  will  be  no  shrink 
if  sold  after  that  month,  shrink  will  be  in  proportion  to  the  shrink  of  the 
100  pounds."  The  person  who  drafted  this  lease  expended  much  gray 
matter  in  divising  a  next  to  impossible  means  of  estimating  the  corn,  in 
order  as  is  recited  in  the  lease  "to  save  dividing"  it,  and  appellant  now 
seems  to  believe  that  because  it  was  not  "averaged"  strictly  in  the  man- 
ner provided  by  the  lease,  there  can  now  be  no  correct  division,  and  that 
appellee  is  helpless. 

The  instruction  referred  to  proceeds  on  the  theory  that  the  landlord 


was  to  received  one  half  of  the  grains  raised  as  rental  and  that,  if  he  had 
actually  received  his  just  and  full  one  half  of  all  the  grain 
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that  was  raised 
by  the  tenant  on  the  rented  premises,  then  he  can  recover  no  more  for 
his  share  rent,  even  if  the  crop  was  not  "averaged"  as  specified.  We 
think  the  instruction  announced  the  correct  proposition  of  law  and  that 
the  objections  urged  to  this  and  other  instructions  are  without  merit. 

There  was  no  error  in  refusing  appellants  instructions  numbered  from 
nine  to  thirteen  inclusive. 

The  ninth  was  long,  involved,  confusing  and  likely  to  mislead  the  jury, 
besides  that  it  proceeded  on  the  theory  that  the  important  thing  to  be 
ascertained  by  the  jury  was  whether  the  corn  had  been  averaged  accord- 
ing to  the  terms  of  the  lease,  not  whether  the  landlord  had  received  his 
full  share  of  the  crops  raised.  It  is  also  erroneously  assumed  in  this  in- 
struction that  the  lease  provided  that,  in  case  the  parties  could  nr>t 
agree  on  an  average  of  the  corn,  that  appellant  should  choose  three  dis- 
interested persons  to  make  the  average. 

The  tenth  refused  instruction  erroneously  placed  the  burden  of  disprov- 
ing defendants  set  off  on  the  plaintiff. 

The  eleventh  refused  instruction  is  bad  because  like  the  ninth  it  erron- 
eously assumes  that  it  was  stipulated  in  the  lease  that  appellant  should 
choose  the  disinterested  persons  to  average  the  corn  in  the  field  and  that 
appellee  had  no  right  to  have  notice  when  it  should  be  done. 

The  twelfth  refused  instruction  is  a  mere  cautionary  instruction  and  was 
properly  refused. 

The  substance  of  the  thirteenth  refused  instruction  was  included  in 
other  instructions  given  at  the  instance  of  appellant. 

None  of  the  errors  argued  are  sufficient  to  warrant  the  reversal  of  the 
judgment.     It  is  therefore  affirmed. 

Judgment  affirmed. 

(Page  4) 


-  -    ^  ^ 


(-/       \  /\jyk^  oU^vi.' 


GENERAL  No.  6544. 
GEORGE  W.  DULEY, 


APRIL  TE^M  A.  D.  1916.         AGENDA  No.  41 


ILLINOIS  CENTRAL  R.  CO., 


GRAVES  J. 


Apgellee. 


Appellant. 


Appeal  from  Circuit  Court  ot 
Vermilion  County 


202  I.A.  523 


This  is  an  action  by  appellee  for  personal  injuries.  There  are  two 
counts  in  the  declaration.  The  negligence  charged  in  the  first  count  it 
that  appellant  by  its  servant  carelessly  and  negligently  permitted  the 
trap  door  on  the  car  which  appellee  was  attempting  to  board,  to  close 
and  strike  appellee.  The  negligence  charged  in  the  other  count  is  that 
the  trap  door  in  the  vestibule  where  appellee  was  attempting  to  board 
the  train,  suddenly  and  without  warning  became  loose  and  closed  and 
struck  appellee  aiid  that  said  door  was  not  equipped  with  proper  latches. 
There  is  no  charge  of  any  willful  misconduct  on  the  part  of  any  of  the 
servants  of  appellant. 

The  undisputed  facts  are  that  appellant  was  injured  while  attempting 
to  board  a  train  of  appellant  at  a  vestibule  door  of  a  sleeping  car  while 
the  train  was  in  motion  and  appellee  says  the  vestibule  door  was  open 
but  the  trap  door  was  down. 

There  was  a  judgment  against  the  railroad  company  for  $5000.00  from 
which  it  appeals. 

Why  appellee  was  late  in  reaching  the  train  is  immaterial  under  the 
declaration  in  this  case. 

It  is  established  by  a  preponderance  of  the  evidence  that  the  train  in 
question  was  a  long  vestibule  train;  that  it  had  pulled  into  the  station  at 
Paxton,  Illinois,  and  stopped  for  passengers  to  alight  from  and  board  it: 
that  it  had  started  up  and  moved  a  short  distance 
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and  again  stopped  to 
take  on  mail:  that  when  appellee  reached  the  train  the  vestibule  door 
between  the  smoker  and  the  ladies  coach  was  open;  that  appellee  walk- 
ed towards  the  rear  of  the  train  and  came  to  a  car  where  a  vestibule 
door  was  open  and  a  "party  that  was  in  the  door  motioned  for  him  to  go 
further  back  along  the  train  and  he  did  so;"  that  when  he  had  gone  back 
a  car  length  more  he  found  a  vestibule  door  open  and  the  trap  that 
closes  down  over  the  steps  was  down;  that  the  train  was  then  in  motion 
going  at  a  speed  variously  estimated  at  from  three  or  four  to  as  high  as 
twelve  miles  per  hour;  that  appellee  attempted  to  board  the  sleeping 
car  at  the  door  where  the  trap  was  down  and  lost  his  hold  and  was 
injured.  Appellee  claims  that  when  he  reached  the  end  of  the  coach 
where  the  vestibule  door  was  open  and  the  trap  door  was  down  the 
porter  of  that  car  raised  the  trap  door  and  attempted  to  assist  him  on 
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to  the  car.  This  the  porter  of  that  car  positively  denies  and  the  port- 
er and  conductor  of  the  car  next  ahead  and  a  bystander,  who  were  all 
present  when  the  train  started  the  last  time  and  would  likely  have 
known  if  the  trap  was  raised,  testify  that  they  neither  saw  it  raised  of 
saw  the  porter  trying  to  assist  appellee  to  board  the  car.  Appellee  also 
testified  that  he  succeeded  in  getting  hold  of  both  grab-irons  and  in 
getting  both  feet  on  the  first  step  and  that  he  was  knocked  off  by  the 
falling  of  the  trap  door.  This  was  also  denied.  The  weight  of  t-he 
testimony  shows  that  he  was  not  struck  by  the  trap. 

Upon  a  careful  consideration  of  this  evidence,  it  is  apparent  that  with- 
out a  difference  of  opinion  all  reasonable  unbiased  minds  must  agree 
that  the  cause  of  the  accident  was  the  unlawful  attempt  on  the  part 
of  appellee  to  board  a  moving  train. 

Where  one  is  injured  because  of  his  own  negligent  unlawful  act,  he 
can  not  recover  damages  of  another  who  may  also  have  been  negligent. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed  with  a  finding 
of  fact  to  be  incorporated  in  the  judgment  of  this  court,  that  the  injury 
to  appellee  was  caused  by  his  own  negligence. 

Reversed  with  Finding  of  Fact. 
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GEN'!:RAL  No:  6548.        APRIL  TERMIA.  D.  1916.        AGENDA  No.  44 


LOUISA  KILLION,  f  ] 

Appellee, 
vs. 
MODERN  WOODMEN  OF  AMERICA, 

Appellant. 

GRAVES,  J. 


Appeal     from      the     Circuit 
Court   of  Fulton   County 


2021.^-525 


On  January  20,  1898,  appellant  issued  to  one  Wellington  Killion  a  bene- 
fit certificate  in  the  sum  of  $2000,  payable  in  the  event  of  his  death,  and 
subject  to  its  terms  and  conditions,  to  his  wife  Louisa  H.  Killion.  All 
dues  and  assessments  were  duly  paid  by  Wellington  Killion,  to  the  time 
of  his  death.  On  or  about  June  19,  1914  he  went  to  one  J.  W.  Lance, 
the  clerk  of  the  local  camp  of  appellant  at  Table  Grove,  Illinois,  whicli 
was  the  member's  home  camp,  and  told  him  that  he  wanted  to  change 
his  beneficiary  in  his  certificate  and  to  make  the  same  payable  to  his 
brother  Robert  Killion,  stating  as  a  reason  for  so  doing  that  his  wife 
Louisa  had  not  treated  him  right.  Mr.  Lance  not  having  the  proper 
blank  form  used  by  appellant  where  members  desired  to  change  bene- 
ficiaries, promised  to  send  for  one  and  mail  it  to  him  at  Fairfield,  Iowl 
where  he  had  said  he  was  going  to  live  in  the  future.  On  June  24,  1914, 
Wellington  Killion  went  before  Thomas  S.  Ward,  clerk  of  the  local  camp 
01  appellant  at  Fairfield,  Iowa  and  executed  what  is  called  a  waiver  of 
lost  certificate,  asking  that  a  new  certificate  be  issued  to  him  in  which 
his  brother  Robert  Killion  should  be  named  as  beneficiary.  The  form 
used  in  attempting  to  make  this  change  in  beneficiaries  was  one  prepared 
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by  appellant  and  furnished  to  be  used  by  members  in  suspension,  and 
was  known  as  form  No.  7  1-2.  When  filled  out  it  was  forwarded  to- 
gether with  the  required  fee  to  the  head  camp  of  appellant  and  was  re- 
ceived there  about  June  26,  1914,  was  marked  on  the  back,  "Not  accept- 
able," the  fee  was  returned,  and  no  new  certificate  was  ever  issued. 
Wellington  KiUion  was  not  a  member  in  suspension.  On  June  24,  J.  W. 
Lance,  clerk  of  the  camp  at  Table  Grove,  Illinois,  having  obtained  a 
blank  known  as  form  No.  7,  which  it  is  conceded  is  the  proper  blank  to 
be  used  by  members  not  in  suspension  to  obtain  a  change  in  beneficiar- 
ies, filled  it  out  in  part  and  sent  it  to  Wellington  Killion,  at  Fairfield  in 
accordance  with  his  promise.  It  was  received  by  him  after  he  had  sent 
to  the  head  camp  the  one  prepared  at  Fairfield.  The  blank  sent  from 
Table  Grove  was  not  forwarded  to  the  head  camp.  Wellington  Killion 
died  June  29,  1914,  at  Fairfield,  Iowa,  and  both  Louisa  and  Robert  Kill- 
ion submitted  to  appellant  proofs  of  death.  These  proofs  were  not  re- 
turned as  objectionable,  but  were  retained  by  appellant,  and  both  claim- 
ed the  sum  of  $2000.  Neither  claim  was  allowed  and  this  suit  in  as- 
lumpsit  was  brought. 
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Appellant  filed  the  general  issue  and  gave  notice  that  under  that  plea 
it  would  prove  and  rely  on  as  a  defense  that  it  was  a  fraternal  benefit 
society  having  a  lodge  system,  ritualistic  form  of  work  and  representa- 
tive form  of  government,  deriving  its  funds  by  assessments  on  its  mem- 
bers; that  the  contract  sued  on  provides  that  no  action  can  be  brought 
on  that  contract  until  after  proofs  of  death 
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have  been  filed  with  its  head 
clerk  and  acted  on  by  its  Board  of  Directors,  and  that  the  Board  of 
Directors  had  not  passed  on  any  proofs  of  the  death  of  Wellington  Kill- 
ion  and  that  Wellington  Killion  during  his  hfetime  and  on  June  24,  191  i 
had  changed  his  beneficiary  in  accordance  with  the  by-laws,  rules  and 
regulations  of  and  satisfactory  to  the  society,  by  executing  a  "Waiver  of 
lost  certificate"  in  which  he  designated  Robert  Killion,  his  brother,  to  Re 
the  beneficiary  in  the  place  of  Louisa  Killion,  his  wife. 

A  trial  was  had  before  the  court,  a  jury  being  waived.  The  finding 
was  for  appellee  and  judgment  was  rendered  against  appellant  for  $2100. 
As  appellant  states  in  its  brief  that  the  entire  case  depends  upon  the 
issue  whether  appellee  or  Robert  Killion  is  the  real  beneficiary  under 
the  contract  sued  on,  the  question  whether  this  suit  was  brought  before 
the  proofs  of  death  had  been  acted  on  is  eliminated. 

Louisa  was  the  original  beneficiary  and  unless  the  deceased  by  his  act 
of  June  24,  1914,  succeeded  in  cancelling  the  original  certificate  sued  oii 
and  in  naming  his  brother  Robert  in  her  stead,  she  still  is  such  benefici- 
ary. That  he  desired  and  had  a  right  to  make  such  a  change  and  under- 
took to  accomplish  it  is  not  disputed.  The  only  question  is  did  he  suc- 
ceed in  making  the  change?  That  he  did  succeed  is  set  up  by  appellant 
as  an  affirmative  defense.  The  burden  is  on  appellant  to  prove  that 
defense.  By  its  notice  of  defense  appellant  asserts  that  it  has  by-laws, 
rules  and  regulations  and  that  Wellington 
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Killion  "in  accordance  with 
said  by-laws,  rules  and  regulations"  executed  a  waiver  of  lost  certificate, 
in  which  he  waived  all  rights  under  the  lost  certificate  and  asked  that  a 
new  certificate  be  issued  in  which  his  brother  Robert  should  be  named 
as  beneficiary.  The  only  way  the  Circuit  Court  could  know  that  the 
change  of  beneficiaries  had  been  accomplished  in  accordance  with  the 
by-laws,  rules  and  regulations  of  the  society  was  by  an  inspection  of  the 
same.  They  were  not  introduced  in  evidence.  They  were  offered  in 
evidence  by  appellee  but  were  excluded  on  the  objection  of  appellant. 
The  court  was  deprived  thereby  of  any  means  of  determining  that  issue 
in  favor  of  appellant.  There  are,  however,  items  in  evidence  strongly 
tending  to  prove  that  no  change  of  benficiaries  was  ever  made  in  accord- 
unce  with  such  by-laws,  rules  and  regulations.  On  the  back  of  the  cer- 
tificate is  printed  a  blank  form  designed  to  be  used  for  the  purpose  of 
changing  beneficiaries.     It  is  so  framed  that  when  filled  out  and  signed 
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it  is  an  offer  by  the  member  to  surrender  the  certificate  and  a  request 
for  the  issuance  of  a  new  one  in  which  a  new  beneficiary  mentioned  in 
the  request  shall  be  named.  Below  this  blank  is  a  form  of  an  affidavit 
with  names  and  dates  blank  which  is  to  be  used  in  case  the  signature  of 
the  member  to  the  request  for  change  in  beneficiaries  is  not  attested 
by  the  clerk  of  the  member's  home  camp.  These  blanks  were  not  filled 
oat  or  signed.  [The  form  used  by  the  member  No.  7  1-2  was  designed  to 
be  used  "when  former  member  makes  new  application  for  membership," 
and  as  filled  out  and  signed  in  part  recites — "I,  Wellington  L.  Killion. 
certify  that  I  formerly  held  beneficial  membership  in  Laurel  Hill  Camp 
No.  660,  Modern 

(Page  4) 
Woodmen  of  America,  located  at  Table  Grove,  State  of 
Illinois,  Which  membership  was  ierminated  by  suspension  more  than  six 
months  previous  to  the  date  hereof:  that  I  was  adopted  as  a  member  cf 
Laurel  Hill  Camp  No.  660  at  Table  Grove,  111."  (The  part  of  the  fore- 
going quotation  in  italics  is  omited  from  the  supposed  copy  of  the  in- 
strument in  the  abstract.)  This  so-called  waiver  of  lost  certificate  furtJi- 
er  recites  in  substance  that  the  original  certificate  is  lost  or  destroyed, 
that  he  cannot  find  it;  that  he  has  not  transferred  it  or  assigned  it  and 
that  it  is  not  to  his  knowledge  held  by  any  person.  This  blank  form  No. 
7-1-2  contains  a  blank  certificate  to  be  filled  out  and  signed  by  the  clerR 
of  the  home  camp  in  which  he  is  to  certify  that  the  signature  of  the 
member  to  the  petition  is  genuine  and  that  the  petitioner  is  an  accept- 
ed applicant  for  membership  in  the  home  camp  and  has  complied  with 
all  the  requirements  of  the  society's  by-laws,  etc.  Following  this  blank 
certificate  is  a  blank  affidavit  to  be  filled  out,  signed  and  sworn  to  in 
ease  the  above  mentioned  certificate  was  not  signed  by  the  clerk  of  the 
home  camp?]  The  petition  or  waiver  executed  was  manifestly  untrue. 
Wellington  Killion  was  not  a  member  under  suspension.  The  certificate 
of  the  genuineness  of  the  signature  etc.  was  not  signed  by  the  clerk  of 
the  home  camp  and  the  affidavit  was  not  signed  by  any  one. 

The  evidence  further  shows  that  the  society  had  prepared  and  fur- 
nished to  its  members  when  asked  for  blanks  known  as  No.  7,  to  be  used 
by  members  who  were  in  good     standing     but     who     had     lost     their 

(Page  5) 
certificates  and  desired  new  ones  with  the  same  or  a  new  beneficiary. 
This  blank  differed  from  the  blank  used  in  several  respects,  notably  that 
he  was  referred  to  in  it  as  a  member  in  good  standing  instead  of  under 
suspension,  he  was  called  "neighbor"  instead  of  "Mr.,"  and  the  waiver 
proper  contains  many  pledges  and  promises  and  a  guarantee  of  indemnity 
that  are  not  contained  in  the  form  used. 

It  is  conclusively  apparent  that  the  form  used  was  not  the  one  intend- 


ed by  appellant  to  be  used  to  secure  the  change  of  beneficiaries  in  a  cer- 
tificate held  by  a  member  in  good  standing  as  Wellington  Killion  con- 
fessedly was,  or  in  other  words  that  the  member  did  not  pursue  tl^e 
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course  pointed  out  by  the  association  to  procure  a  change  in  beneficiar- 
ies. The  letter  of  the  general  attorney  of  appellant  written  July  2;.' 
1914,  clearly  shows  that  it  was  for  the  reason  that  the  application  for 
a  change  of  beneficiaries  was  not  made  on  the  right  blank  and  in  the 
right  form,  that  it  was  not  honored. 

Appellant  complains  that  the  court  refused  to  permit  it  to  prove  its 
usual  course^  of  business  in  changing  beneficiaries.  By  its  notice  of 
special  defense,  appellant  has  formally  asserted  the  existence  of  by-laws, 
rules  and  regulations  of  the  society  governing  the  manner  of  changing 
beneficiaries  and  the  proof  in  the  record  also  shows  that  to  be  true.  It 
may  be  conceded  that  proof  of  a  general  custom  of  appellant  niight  be 
admissible  to  bind  it  in  some  way,  but  we  have  been  shown  no  authority 
or  reason  for  holding  it  competent  for  it  to  prove  for  its  own  benefit  a 
general  custom  contrary  to  its  own  by-laws,  rules 
"  ^  (Page  6) 

or  regulations.  If  the 
claimed  general  custom  is  in  accord  with  the  by-laws,  rules  and  regula- 
tions, then  the  best  evidence  of  what  it  is,  is  the  by-laws,  rules  and  regula- 
tions themselves.     The  court  did  not  err  in  excluding  this  evidence. 

Appellant  has  cited  a  large  number  of  authorities  for  the  purpose  of 
showing  that  the  change  of  benficiaries  must  be  considered  as  made 
when  the  member  has  done  all  in  his  power  to  accomplish  that  change. 
There  are  at  least  two  reasons  why  those  authorities  are  not  in  point, 
here.  First,  these  holdings  are  all  based  on  the  premise  that  the  mem- 
ber has  done  all  he  could  do,  in  the  manner  pointed  oui  by  the  by-laws, 
rules  and  regulations  of  the  society,  which  we  have  seen  the  proof  does 
not  show  was  done  in  the  case  at  bar.  Second,  in  Illinois  wher  the  dis- 
tinction between  common  law  and  equity  jurisdiction  is  maintained,  the 
courts  of  law  dijspose  of  law  suits  by  the  rules  of  the  common  law, 
which  enforces  a  contract  as  it  is  found  to  exist.  The  equitable  rule 
that  looks  upon  that  as  done  which  should  have  been  done,  cannot  be 
appHed  in  actions  at  law.  If  appellant  had  desired  to  have  equitable 
principles  applied  it  should  have  filed  its  Bill  of  interpleader  and  brought 
the  money  into  a  court  where  the  respective  claimants  could  have  them- 
selves presented  their  equitable  claims. 

It  is  also  urged  as  a  reason  why  the  judgment  in  this  case  should  oe 
reversed  that  the  court  refused  to  permit  appellant  to  prove  why  one  of 
the  employees  in  the  office  of  the  head  clerk  of  the  society  failed  to 
issue  a  new  certificate  naming  Robert  Killion  as  beneficiary.  There  was 
no     error     in     that     ruling.     The     material     fact     to     be     established 
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was  what  was  done  or  not  done,  not  the  reasons  why  the  act  was  omitted 
or  preformed. 

We  see  no  error  in  the  record  and  the  judgment  is  therefore  affirmed. 

Judgment  Affirmed. 

(Page  8) 
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GENERAL  No.  6551.        APRIL  TER]^  A.  D.  1916.        AGENDA  No.   '.7 

JAMES  W.  GULLETT,  / 

Appel^e. 

vs.  /  Appeal      from      the     Circuit 

GEORGE  W.  LEAVERTON  and  Gi/aCE  [  Court   of   Sangamon   County. 
LEAVERTON,  / 


GRAVES  J.  "'•  '^ 


Appellants 


20  2  I.A.  5  27 


/This  >«■  an  action  for  fraud  and  deceit,  practised  upon  appellee  in  in- 
ducing him  to  buy  a  city  lot.j^'he  sufficiency  of  the  declaration  was  de- 
termined by  this  court  in  this  same  case  on  a  former  appeal,  reported  in 
188  111.  App.  66 j' where  it  is  said — "To  recover  for  fraud  and  deceit  all 
that  is  necessary  to  aver  and  prove  is  that  the  representations  made  were 
untrue,  that  the  party  making  them  knew  them  to  be  false,  that  the 
representations  made  were  material  to  a  transaction  and  were  made  with 
intent  to  deceive,  that  the  party  to  whom  the  representations  were  made 
relied  upon  them  as  true,  and  was  induced  to  act  by  reason  of  such  rep- 
resentations and  was  misled  and  damaged  thereby.  [The  suit  was 
against  a  man  and  his  wife.  The  wife  was  the  owner  of  the  property 
and  the  husband  was  the  agent  of  the  wife  in  selling  it.  It  was  the 
representations  of  the  husband  that  it  is  claimed  were  'fradulent,  but  the 
wife  ratified  the  acts  of  her  husband  and  accepted  the  proceeds  of  the 
salef]  The  judgment  was  against  both  defendants  for  $400. 

The  evidence  was  conflicting  but  strongly  tended  to  establish 
(Page  1) 

all  that 
this  court  said  when  the  case  was  here  before,  was  necessary  to  aver  and 
prove  to  entitle  appellee  to  recover,  and  we  are  not  prepared  to  say  the 
verdict  was  not  warranted  by  the  evidence. 

The  only  serious  question  is  whether  the  wife  can  be  held  liable  for 
the  fraud  and  deceit  of  the  husband.  There  is  no  doubt  that  he  was 
the  agent  of  his  wife  to  sell  the  property  and  that  he  was  acting  within 
the  scope  of  his  authority  in  procuring  the  sale.  The  verdict  has  settled 
the  question  that  fraudulent  representations  were  made,  that  they  in- 
duced appellee  to  make  the  purchase,  that  they  were  false  and  that  ap- 
pellee was  damaged  thereby.  Misrepresentations  of  the  agent,  made  I 
when  he  is  acting  within  the  scope  of  his  authority  or  when  the  principal  [ 
has  knowledge  of  the  deceit  will  bind  the  principal.  Linn  v.  Sigsbee  67 
111.  76.     Cook  V.  School  comm.  1  Gil.  537. 

The  proof  tends  to  show  that  the  wife  knew  of  the  false  representa- 
tions, for  the  husband  testified  about  having  conversations  with  his  wife 
about  the  sale,  and  that  he  was  trying  for  two  years  to  sell  it.  It 
further  shows  that  the  false  representations  were  contained  in  an  ad- 
ivertisement  of  the  lot  for  sale,  and  Mrs.   Leaverton  did  not  take  the 
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GENERAL  Nc  6559.        APRIL  TERM  A/D.  1916.        AGENDA  No.  50. 
REBECCA  WQRTMAN, 


E.  C.  TROTT,  et  al, 


GRAVES,  J. 


Appeal     from      the      Circuit 
Court  of  McLean  County 


20 2  1  A,  528 


'This  is  an  appeal  from  a  judgment  for  $500  in  favor  of  the  plaintiff 
in  a  personal  injury  suit.  Appellee  claims  to  have  been  struck  by  the 
automobile  of  appellants,  while  crossing  a  street  in  Bloomington.  The 
evidence  as  to  how  the  accident  occured  is  conflicting.  The  verdict  of 
the  jury  for  the  plaintiff  is  a  finding  that  the  injury  was  caused  by  the 
negligence  of  appellants  and  that  appellee  was  not  guilty  of  contributory 
negligence,  and  we  think  the  evidence  fairly  tends  to  support  the  verdict. 
The  testimony  fairly  tends  to  show  that  when  appellee  was  crossing 
the  street  she  was  struck  from  behind  by  the  side  of  the  car  of  appel- 
lants while  she  was  walking  forward.  There  is  no  pretense  that  she 
backed  into  the  cai-.  It  follows  of  necessity  that  the  car  must  have 
been  driven  at  such  an  angle  across  the  wake  of  appellee  as  to  overtake 
her  with  the  side  of  the  car  after  its  front  end  had  passed  her.  That 
circumstance  alone  warrants  the  finding  of  the  jury  fixing  the  responsi- 
bility for  the  injury  on  appellants.  Still  another  circumstance  strongly 
tends  to  support  the  verdict.  The  evidence  shows  that  appellee  was 
ci'ossing  the  street  from  east  to  west  and  was  within  four  or  five  feet  of 
the  west  curb  when  the  car  coming  from  the  south  struck  her.  This 
evidence  con- 

(Page  1) 
clusively  shows  that  the  driver  of  the  car  was  not  observ- 
ing the  law  of  the  road  as  provided  by  the  ordinances  of  the  city  of 
Bloomington,  but  was  travelling  on  the  left  hand  side  of  the  street 
instead  of  the  right  as  is  required  by  the  said  ordinances.  If  it  had 
been  driven  on  the  right  side  where  it  should  have  been,  appellee  would 
not  have  been  struck  by  it.  A  foot  passenger  always  has  an  equai 
right  with  vehicles  to  the  use  of  all  of  that  part  of  the  streets  used  by 
the  public  travelling  on  foot  in  crossing  the  streets. 

Appellant's  refused  instruction  "P"  was  properly  refused.  It  relates 
to  the  rule  of  law  controlling  inevitable  accidents.  There  is  no  evidence 
in  this  record  to  base  a  claim  upon  that  the  injury  complained  of  was  the 
result  of  inevitable  accident. 

Appellant's  refused  instruction  "0"  was  a  correct  instruction.  Its  re- 
fusal was  however  not  error,  because  the  same  proposition  was  included 
in  at  least  one  other  instruction  given  at  the  instance  of  appellants  and 
it  is  not  error  to  refuse  to  give  duplicate  instructions. 

Appellant's  refused  instruction  "Q"  is  bad  and  was  properly  refused 
because  it  singles  out  appelee  and  directs  the  jury  how  to  weigh  her 
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testimony.  Instructions  of  this  kind  should  be  so  drawn  as  to  apply  to 
all  witnesses  of  the  same  class.  If  they  are  not  so  drawn  it  is  not 
error  to  refuse  them.     Phenix  Ins.  Co.  v.  LaPorle  118  111.  384. 
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Penn.  Co. 
V.  Versten  140  111.  637,  Parlin  v.  Frufrouch  65  111.  App.  174.     Arnold  v. 
Pucher  83  111.  App.  182. 
The  judgment  of  the  Circuit  Court  is  affirmed. 
Judgment  affirmed. 
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GENERAL  No.  6562. 


APRIL  TERM  A.  D.  1916. 


THE  PEOPLE  OF  THE  STATE  OFJ 
ILLINOIS, 

Apjjellees. 


MRS.  A.  H.  BROWN, 


GRAVES,  J. 


\ 


AGENDA  No. 


Appeal    from    the    County 
Court  of  Macoupin  County 


J^ppellant.  i 


202 


30 


This  is  an  appeal  from  a  judgment  in  the  county  court  of  Macoupin 
County  for  $100,  in  an  action  brought  to  recover  the  penalty  provided  by 
section  10  of  Chapter  91  R.  S.  for  practising  medicine  without  a  license. 
It  is  not  denied  that  if  appellant  was  practising  medicine  she  was  doing 
so  in  violation  of  law,  but  it  is  insisted  that  the  evidence  does  not  show 
that  she  was  practising  medicine.  Section  7  of  Chapter  91  R.  S.  pro- 
vides in  part  that  "Any  person  shall  be  regarded  as  practising  medicine 
within  the  meaning  of  this  act  who  shall  treat  or  profess  to  treat, 
operate  on  or  prescribe  for  any  physicial  ailment  *  *  *."  InPeopie  v. 
Ounn  255  111.  289  the  Supreme  Court  held  that  one  who  diagnosed  an 
ailment  of  a  prospective  patient  and  offered  to  treat  it  was  practising 
medicine  within  the  meaning  of  Section  7,  Chapter  91  R.  S.  In  People  v. 
Trenner  144  111.  App.  275  the  Appellate  Court  of  the  Second  District  held 
that  one  who  without  a  license  to  practise  medicine  professes  and  under- 
takes to  heal  by  the  laying  on  of  hands  together  vdth  mental  suggestion 
comes  within  the  provisions  of  the  law  requiring  a  license  to  practise 
medicine.  That  opinion  was  cited  with  approval  by  the  Appellate  Court 
of  the  First 
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District  in  People  v.  IHoser  176  111.  App.  625-628,  in  which 
case  that  court  holds  that  "the  statute  evidently  means  to  include  any 
person  who  undertakes  to  prescribe  for  or  treat  a  patient  for  any  ail- 
ment, regardless  of  the  real  or  fancied  presence  of  the  ailment."  In 
People  V.  Gordon  194  111.  560  and  in  Eastman  v.  People  71  111.  App.  23G 
it  is  held  that  the  practice  of  osteopathy  is  prartising  medicine  within  the 
meaning  of  the  statute.  In  Jones  v.  People  84  111.  App.  453  and  in 
People  V.  Jones  92  111.  App.  447,  massage  treatment  when  employed  to 
treat  disease  and  advertised  to  produce  cures  is  held  to  be  practising 
medicine.  i  ,       .      y 

\  The  proof  in  the  record  shows  that  appeilaftt  treated  Miss  Meta  Smith 
for  stomach  trouble  and  nerves  for  a  long  while  by  rubbing  her  with  her 
hands  and  told  her  to  eat  fruit  and  to  take  deep  breaths  many  times 
daily.  She  also  told  her  she  was  getting  along  all  right  and  collected 
one  dollar  per  treatment.  Mrs.  Nick  Johnson  testified  that  -iii^^jeHmit 
treated  her  for  nervousness  for  three  years  by  rubbing  her  all  over;  that 
before  starting  the  treatment  ap53S»?^ked  witness  questions  about 
her  trouble,  "just  about  like  a  regular  doctor  would"  and  told  her  what  the 
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trouble   was;    that   it   was   nervousness  and   that   witness  paid  her  one 
dollar  and  forty  cents  per  treatment.     „       y 

Mrs.  Wm.  Fries  testified  that  appollaat  treated  her  by  rubbing  for  con- 
stipation and  charged  her  one  cJoUar  Rer  treatment. 

Mrs.  Kress  testified  that  appellant  treated  her  by  rubbing;  that  she 
had  been  ailing  and  had  been  to  a  doctor  about  it;  that  appellant  told 
witness  her  trouble  Wfis  constipation  and  that  she  paid 
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her  a  dollar  and 
a  half  per  treatment.  y     j     it 

Mrs.  Long  testified  that  'appellajtt  treated  her  for  nervousness  three 
times  a  week  for  five  months  and  occasionally  for  three  months  more, 
by  rubbing;  that  she  told  her  she  could  cure  her;  that  she  would  guaran- 
tee that  witness  would  geL  well;  that  witness  went  to  her  as  an  osteopath 
and  told  her  so,  and^amS^&BTtook  her  as  her  patient  as  an  osteopath; 
that  she  called  the  treatments  osteopathic,  said  she  was  an  osteopath; 
and  gave  directions  as  to  what  witness  should  eat;  that  appellaft-t  cliarged 
her  one  dollar  and  forty  cents  per  treatmenO 

None  of  the  testimony  above  referred  to  was  denied  by  appellant, 
but  she  testified  that  she  was  a  healer  and  used  rubbing  or  massage, 
mental  suggestion  and  prayer  and  gave  directions  as  to  diet  and  deep 
breathing. 

We  think  the  testimony  in  the  record  clearly  brings  the  treatments 
given  by  appellant  to  her  patients  within  the  definition  of  practising 
medicine  as  laid  down  by  the  authorities  cited. 

Appellant,  while  admitting  that  the  instructions  are  in  accord  with 
the  holdings  of  the  Supreme  and  Appellate  Courts  of  this  state  complains 
that  they  do  not  state  the  law  correctly.  We  hesitate  to  undertake  in 
this  opinion  to  abolish  what  has  become  the  settled  law  of  this  state,  but 
feel  bound  to  follow  the  line  of  authorities  cited  even  if  they  are  not  in 
accerd  with  what  appellant  feels  should  be  the  law. 

The  judgment  of  the  County  Court  is  affirmed. 

Judgment  affirmed. 
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GENERAL  No.  6566.        APRIL  TERWA.  D.  1916.        AGENDA  No.  56 


HENRY  HARBAUER, 


Defendant  in  Kror, 


HELEN  HARBAtlER, 


Writ  of  Error  to  the  Circuit 
Court  of  Sangamon  County 


Plaintiff/n  Error.   I 


GRAVES,  J. 


202  I-A.  532 


This  writ  of  error  was  sued  out  to  review  the  action  of  the  Circuit 
Court  in  granting  to  defendant  a  decree  for  divorce.     (The  defendant 

Court  and  the  bill  was  taken  as  confessed  as  against  herTj  The  evidence 
on  which  the  divorce  was  granted  was  not  preserved  by  certificate  of 
evidence  and  all  the  decree  shows  as  to  the  jurisdiction  of  the  Court  is 
the  recital  "and  having  heard  the  arguments  of  counsel  and  being  fully 
advised  in  the  premises  and  on  consideration  thereof  doth  find,  that  the 
Court  has  jurisdiction  of  the  subject  matter  and  of  the  parties  *  *  *.' 
No  jurisdictional  fact  whatever  is  shown  or  found.  Such  a  finding  is  not 
sufi!icient  to  sustain  a  decree  where  the  evidence  is  not  preserved  in  the 
record.  In  order  that  a  court  may  have  jurisdiction  in  a  divorce  case, 
the  complainant  must  be  an  actual  and  bona  fide  resident  of  the  county 
where  he  brings  his  suit  and  must  have  been  a  resident  of  the  State  for; 
at  least  one  year  next  before  suit  is  begun,  and  these  facts  must  af-/ 
firmatively  appear  either  by  certificate  of  evidence  or  by  specific  findJ 
ings  in  the  decree.     Breckenridge  v.  Breckenridge  232  111.  120. 

(Page  1) 

Ohman  v. 
Ohman  233  111.  632. 

The  decre6  of  the  Circuit  Court  is  therefore  reversed  and  the  cause 
is  remanded  to  that  court. 

Reversed  and  Remanded. 
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GENERAI.  No.  6573.        APRIL  TERM  /.  D.  1916.        AGENDA  No.  62 


IMPERIAL  SEATING  GO.  FOR  THE 
OF  THE  WISGONSIN  SEATING 

Appel, 


vs. 
BLOOMINGTON  OPERA  HOUSE, 


GRAVES.  J. 


Appeal  from  the  Circuit  Court 
of  McLean  County. 

202  I. A.  533 


In  1909  appellant  contracted  with  appellee  for  several  hundred  opera 
house  chairs  to  be  manufactured  by  appellee  for  appellant  according  to 
certain  plans  to  be  furnished.  The  chairs  were  to  be  set  up  ready  for  use 
by  December  20,  1909,  and  appellant  was  to  pay  for  them  $1750  cash  on 
completion.  Appellant  was  to  furnish  plans  to  appellee  30  days  before  the 
date  fixed  for  the  opening  of  the  opera  house,  in  default  of  which  ap- 
pellee was  to  be  released  from  furnishing  the  seats  by  December  20, 
3909,  and  appellant  was  to  give  appellee  at  least  seven  days  notice  of  the 
date  eventually  fixed  by  it  for  opening  the  opera  house,  during  which 
time  appellee  was  to  have  facilities,  light  and  clear  floor  space  for  fitting 
the  seats.  If  appellant  was  not  ready  for  the  chairs  ten  days  before  the 
date  fixed  for  the  opening  of  the  opera  house,  it  was  to  give  appellee 
notice  of  such  fact,  and  was  to  pay  storage  and  insurance  at  Chicago  rates 
for  the  full  period  of  t|he  delay,  and  in  case  it  was  not  ready  for  the 
chairs  one  week  before  December  20,  1909,  two-thirds  of  the  $1750 
should  become  due.  The  title  to  the  seats  was  to  remain  in  appellee  for 
a  time  under  certain  conditions  and  the  contract  was  to  be  recorded  or  not 
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as  a  chattel  mortgage,  at  the  option  of  appellee. 

The  opera  house  was  not  ready  for  the  chairs  one  week  before  or  on 
December  20,  1909,  and  for  that  reason  they  were  not  delivered  at  that 
time,  and  by  the  terms  of  the  contract  two-thirds  of  the  consideration  or 
$1166.66  then  became  due  and  payable. 

On  March  3,  1910  appellant  gave  notice  that  it  would  open  its  opera 
house  on  April  6,  1910.  On  March  28,  1910  appellant  paid  to  appellee 
$200  to  apply  on  the  purchase  price.  The  chairs  were  not  all  received  by 
appellant  by  April  6,  1910  and  the  opening  was  postponed  until  the  next 
day.  Some  of  the  chairs  were  not  installed  for  a  considerable  time  there- 
after. Upon  demand  being  made  on  appellant  for  payment,  it  was  refus- 
ed, appellant  claiming  that  the  chairs  were  not  as  ordered;  that  they  were 
not  delivered  at  the  time  agreed  upon  and  that  by  reason  of  the  failure  of 
appellee  to  perform  its  contract  on  time  and  to  furnish  the  kind  of 
chairs  ordered  it  had  been  damaged  more  than  the  contract  price  of  the 
chairs.  On  February  23,  1914  suit  was  brought  by  appellee  in  replevin  to 
recover  the  chairs  on  the  theory  that  title  had  not  passed  to  appellant, 
but  later  it  was  transferred  to  the  chancery  side  of  the  docket  and  ap- 
pellee filed  its  bill  setting  up  the  contract  and  its  performance  by  ap- 


pellee,  and  averring  that  it  had  been  assigned  to  the  Wisconsin  Seating 
Company  and  that  appellant  ha,d  accepted  the  chairs  and  agreed  to  pay 
for  the  same;  that  the  opera  house  was  mortgaged  to  the  Franklin  Life 
Insurance  Company  for  $10,000  and  to  the  State  Trust  and  Savings  Bank, 
ostensibly  to  secure  the  payment 

(Page  2) 

of  $15,000;  that  the  F.  &  H.  Amusement 
Company  was  a  leasee  when  the  suit  was  commenced;  that  Delrnai' 
Schnepp  was  lessee  when  the  bill  was  filed  and  that  one  A.  E.  DeMange 
claims  some  interest  in  the  opera  house  the  nature  of  which  was  unknov.n 
to  appellee.  The  prayer  of  the  bill  asked  for  an  unsworn  answer  from  all 
the  parties  named,  to  three  interrogations  seeking  discovery  as  to  the 
kind  and  extent  of  the  interest  of  each  and  for  a  decree  requiring  ap- 
pellant to  pay  the  amount  found  due  on  the  contract  with  interest  from 
the  time  it  matured  to  the  date  of  the  decree  and  in  default  of  such 
payment  that  it  be  required  to  deliver  up  the  902  chairs  delivered  to  it  bj 
appellee  under  the  contract  sued  on  and  that  the  chairs  be  sold  and  a 
deficiency  decree  entered. 

Appellant  answered  the  bill  admitting  the  making  of  a  contract  with 
appellee  but  denying  that  appellee  preformed  it,  or  that  it,  the  appellant, 
failed  to  perform  its  part,  and  setting  out  various  items  of  damage 
amounting  to  upwards  of  .$2275.  Nine  issues  of  fact  to  be  tried  by  a 
jury  were  formed.     The  jury  in  determining  these  issues  found: — 

1.  That  appellee  did  not  fail  to  deliver  the  chairs  ordered  by  Decem- 
ber 20,  1909,  or  any  subsequent  date  designated  by  appellant. 

2.  That  appellant  paid  the  expense  of  installing  the  chairs  $95.58 

3.  That  appellant  paid  for  work  and  material  in  blocking  up  and  fitt- 
ing chairs  6.45 

4.  That  appellant  paid  for  advertising  the  opening  on  April  6,  1910, 

5.60 

5.  That  appellant  expended  money  for  railroad  fare  etc.  50.00 

6.  That  appellant  paid  for  camp  chairs  74.35 

7.  That  appellant  paid  freight  charges  and  cartage  on  chairs       70.53 
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8.  That  appellee  did  not  furnish  and  install  chairs  that  did  not  fit  the 
floor  plan. 

9.  That  the  mai-ket  value  of  the  chairs  in  question  in  appellant's  opera 
hous  was  $1750.00 

Findings  numbered  1,  8  and  9  were  on  motion  of  appellant  set  aside 
and  the  court,  after  refusing  to  resubmit  the  issues  to  a  jury  entered  its; 
decree  in  which  appellee  was  allowed  his  full  claim  of  $1750  against  ap- 
pellant, and  appellant  was  allowed  all  the  items  allowed  by  the  jury  abov3 
enumerated,  and  an  a,dditional  item  of  $485.00  for  changing  castings  for 
390  chairs  in  the  balcony  and  also  the  item  of  $200  for  cash  paid  appellee 
on  account,  making  a  total  credit  of  $987.51,  leaving  a  net  sum  due  ap- 
pellee on  May  1,  1910  of  $762.49  on  which  $212.83  interest  is  allowed 
from  May  1,  1910  to  the  date  of  the  decree,  at  5  per  cent  per  annum, 
making  a  total  of  $975.32  which  the  decree  orders  appellant  to  pay  with- 
in 20  days  and  in  default  of  such  payment  the  sheriff  is  ordered  to  re- 
move and  sell  the  902  chairs. 


Both  appellant  and  appellee  have  assigned  errors. 

With  the  exception  of  a  few  minor  matters  appellant's  counsel  have 
contented  themselves  with  arguing  the  facts  for  the  purpose  of  inducing 
this  court  to  hold  that  the  findings  of  the  chancellor  and  the  decree  enter- 
ed by  him  are  contrary  to  the  manifest  weight  of  the  evidence.  The  , 
findings  of  a  chancellor  on  questions  of  fact  particularly  when  such  find- 1 
ings  are  based  on,  and  are  in  accord  with,  the  verdict  of  a  jury,  are 
given  great  weight  in  courts  of  review,  and  will  never  be  set  aside  unless 
they  are  clearly  and  manifestly  con-  f 
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tary  to  the  weight  of  the  competerc 
evidence. 

A  review  of  the  evidence  bearing  on  all  these  issues  would  unduly  ex- 
tend this  opinion.  It  is  enough  to  say  we  have  carefully  examined  it  all 
and  are  not  prepared  to  hold  that  the  finding  and  decree  of  the  court  is 
manifestly  contrary  to  the  weight  of  the  evidence. 

Appellant  has  not  claimed  that  it  should  not  pay  interest  on  any 
amount  which  it  actually  owes  appellee,  for  the  full  time  for  which  the 
same  has  been  overdue,  but  insists  that  the  interest  charge  is  for  at 
least  one  month  too  long.  If  that  were  true  it  would  be  an  overcharge 
of  $3.17  which  would  scarcely  be  sufficient  to  warrant,  a  reversal  of  the 
decr.ee  to  correct,  but  upon  a  careful  consideration  of  the  evidence  it 
seems  apparent  that,  if  there  has  been  any  error  in  computing  the  time 
for  which  interest  has  been  charged,  it  is  in  favor  of  appellant,  for  the 
interest  is  computed  from  May  1,  1910,  while  under  the  contract  as  ap- 
plied to  the  facts  shown  by  the  record  two-thirds  of  the  original  charge 
of  $1750  became  due  and  payable  on  December  20,  1909,  and  if  interest 
is  collectable  at  all,  it  would  certainly  be  collectable  for  four  months  and 
twenty  days  longer  than  the  decree  has  charged  appellant  with  interest, 
instead  of  one  month  less.  We  cannot  reverse  this  dec.ree  on  the  ground 
that  it  is  manifestly  contrary  to  the  proofs. 

Evidence  was  offered  by  appellant  to  prove  what  the  receipts  of  the 
old  opera  house  were  at  its  opening  in  1890,  for  the  purpose  of  comparing 
the  same  with  the  receipts  of  the  opening  night  of  the 
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new  one  in  April 
1910,  as  a  basis  of  estimating  appellant's  damage.  It  was  properly  ex- 
cluded.    A  mere  statement  of  the  proposition  shows  its  absui'dity. 

At  the  trial  appellee  introduced  the  contract  and  rested.  Appellant 
then  moved  for  a  directed  verdict  on  the  ground  that  in  order  to  make 
its  case  in  chief  appellee  should  have  shown  preformance  of  the  contract. 
Be  that  as  it  may,  it  is  too  late  now  to  take  advantage  of  the  supposed 
error.  If  appellant  had  desired  to  rely  on  that  point  for  reversal,  it 
should  have  rested  its  case  then  and  there.  This  it  did  not  see  fit  to  do, 
but  proceeded  to  introduce  evidence  on  the  question  of  the  performance 


'^ 


of  the  contract.  The  case  must  be  determined  by  this  court  on  all  the 
evidence  in  the  record  here  presented,  as  well  that  presented  by  appellant 
after  his  motion  for  a  peremptory  instuction  was  denied,  as  before. 
Appellee  with  reference  to  its  cross  errors  contends  that  as  long  as  ap- 
pellant was  in  default  in  not  paying  two  thirds  of  the  contract  price  for 
the  chairs  when  it  failed  to  take  them  in  December  1909,  that  it  cannot 
be  heard  to  complain  that  appellee  has  failed  to  perform  its  part  of  the 
same  contract.  It  is  undoubtedly  true  that  if  appellee,  in  December 
1909  when  appellant  failed  to  make  its  stipulated  payment,  had  seen  fit 
to  treat  the  contract  as  abandoned,  it  could  have  done  so  and  been  safe 
from  any  claim  for  damages  by  appellant,  but  when  it  undertook  later  to 
perform  it  and  to  furnish  the  chairs,  it  was  bound  to  furnish  and  install 
form  it  and  to  furnish  the  chairs,  it  was  bound  to  furnish  and  install 
them  according  to  the  terms  of  the  contract  or  respond  in  damages  for 
its  failure  so  to  do. 
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The  other  points  raided  by  the  cross  errors  turn  on  questions  of  fact. 
As  to  such  matters  we  see  no  reason  to  disagree  with  the  findings  of  the 
ti'ial  court. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 

(Page  7) 


\^ 


GENERAL  No.  6579.      APRIL 

\ 
GEORGE  LOWERY, 

MACK  ASHTON. 
GRAVES,  J. 


A.  D.  1916.      AGENDA  No.  68. 


Appeal  from  the  Circuit  Court 
of  Macon  County 


g02i.A.  536 


This  is  an  appeal  from  a  judgment  for  $1000  in  an  action  of  trespass 
for  an  assault  and  battery. 

Because  this  judgment  must  be  reversed  for  errors  in  instructions  and 
the  cause  remanded  for  a  re-trial  on  the  merits,  we  will  refrain  from  dis- 
cussing the  facts. 

The  defendant  plead  the  general  issue  and  son  assault  demesne. 

One  instruction  given  at  the  instance  of  appellee  told  the  jury  in  part  I 
"You  have  a  right  to  take   into  consideration  his  health  prior  to  the  | 
assault,  complained  of  and  his  health  since  such  assault,  if  shown  by  the 
evidence,  and  allow  him  such  sum  as  you  may  believe  from  the  evidence 
will  compensate  him  for  any  such  injuries  *  *  *."     This  part  of  the  in- 
struction  assumes   that  the   assault   was   made    and   that   appellee   was 
damaged  and  authorizes  the  jury  to  estimate  damages  in  the  light  of  a  \ 
comparison  of  his   health   before   and   after   the   assault:   regardless  of '| 
whether  the  change  in  health  was  due  to  the  assault  or  not. 
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Another  instruction  tells  the  jury  that  they  "may  take  into  considera- 
tion that  the  plaintiff  was  again  struck  by  the  defendant  while  he,  the 
defendant,  was  not  acting  in  self  defense."  By  this  instruction  tVie 
court  assumed  the  fact  to  be  that  appellant  again  struck  appellee  and 
that  he  did  so  when  appellant  was  not  acting  in  selfdefense. 

In  numerous  other  instructions  it  was  assumed  as  a  fact  that  an 
assault  was  made.  It  cannot  be  doubted  that  these  erroneous  instruc- 
tinos  were  harmful  to  appellant. 

The  judgment  of  the  Circuit  Court  is  therefore  reversed  and  the 
cause  is  remanded  to  that  court. 

Reversed  and  remanded. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLA TE  COURT,  Begun  and  held  at  ML 
in  the  month  of  October  in  the  mar  of  our  Lord,  one  thousand 
the  24th  dav  of  October,  in  the  year  of  our  Lord,  one  thousand 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harro  Higbee,  Justice. 

CHARLES  C.  JOHNSON,  Clerk. 

Eighth 
And  afterwards,  to-wit:     On  the  T.m^mth  day 

in  the  office  of  the  Clerk  of  said  Court,  at  ML  Vernon.  Illinois, 
following: 


Vernon,  Illinois,  on  the  Fourth  Tuesday 
nine  hundred  and  sixteen,  the  same  being 
nine  hundred  andsiXteea^ 


'"*"^, 


■      -A 


THOMAS  E.  PASLEY,  Sheriff. 

of  NoDember^.dvJi-MM,  there  was  filed 
an  OPINION  in  the  words  and  figures 


202I.A.  538 


EftROR  TO 
APPEAL  FROM 


No. 


Octo'ber  ..^.^ 

m&t^h  Term,  1916. 


The   II]  ir   ;,s...Soutliern..Railv/ay....C..o.. , 
Ap.p.ell8iijt. 


.^i-^°J:y^.*. COURT 


Ar.aMolP.??-. COUNTY 


TRIAL  JUDGE 


HON. 


L.    IIAPMY. 


Ttm  Ko,  4 


In  the  Appellate  Court"  'fcndG   ro,'<2 

of  minoie,   i  ourth  Diotrict. 
October  Term,    A.  !■,   1916. 


Karpyiall  }:ucit  and  .Jar:;ep  I),  Hwift,.  ) 
Co-pnrtners  under  the  linn  nstrie  of) 
liuet  &  Gwift,    eucceppor?  to  '■ 

Rxist,    3Y/ift  t>.  Oorxrysny,  ) 

Appellee 


'''he  IliinoiB  Oouthern  M^^ilwny 
A-y.el'i  ant 


Cplnion  "by  "  o,.  {  v , 


[£. 


t   entered    into   a  cnn- 


_0n  l-arch   'Z,    I'Jl'J  ,    ^^ 
tract  v/ith  Iiuet,    3wift  &  Conipany»    f^  co-psrtnerehip,    com^ioped 
of  kargliall  Rust,    James  D.    Swift  and    •  .    "  .    v.i"-  ■  ^ 

to  build  a  railroad   incline   in  the   •iEvuseip-i   rivei    on    t,.  -■ 
llli.MOis   side  opposite   !  ittle  ''OC-:,  l^ippouri,    po   th^t  the  c-  re 
of  the  rnilroad   could  "be   nm  onto  n  ferry  tent  f»nd  therety 
transferred  to   its  connecting  tr^clf  nt  little  Ivock,      In 
addition   to   the   incline   the  contracting,  coTri;oany  v-p  to  con-'tv\'Ct 
a  T'ooden   tres'tle   to  connect  thr-t   incline  v.ith   the   Illinoir 
phore    of  the   river,    together  with  n   drift   fender   nni.   -^ile 
dike   for   the   i.ortection  of   s^jid   incline   nnd   trestle,    iroia 
the  waters   of   the   river;    and   to  do  all  v^'ork   rcnvired  lor   t>'.e 
es-fety  of   the   incline,    to  he  "built   in  cfsmplinnce   v.j  tlt> 
and   specif icationp>q:repp.rec!   by  Juliup  :  itinrn,    the 
charge   or  as   the  pl-ii  changed  by  him  during,   the 
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proKresB  of  th«  work.     The  contract  provi'ed  that  the  con- 
tractor Bhould  not  apr^icn  or   transfer  the   same  or  puii-let  epy 
part   of   it  without   the   consent   of   the  engineer   in  charge. 
In  reganJ.  to   t)ie  paymcntD  to  be  nn&e  for  tl.t    voi' 
tr?ict   read  as  follo^e:    "All  payaaentp  unrler  t;  i?  contract 
shall  he  made  upon  certifier teu  of  the  engineer  in  ch^rg«; 
eaid  certificates  to  be  mp,de  out  and  t,iven  in   the   fo3  lov- 
ing nanner.      About  the   f  irct   of  e?  ch  isonth,    durir  ro- 
(ret>s  of   the  vprk,    ^t  thit   request   of   the  contr- ct;  r,    tae 
enfc-ineer  shall   cnuee   fiPT.roximate   ertira?>tep   to  be  rjr.de  of 
the  sKiount  of   the  v?ork   then  done   ?.nd   of   the  amount  oi  na^ 
terial  delivered  and  of  the  relntive  value   thereof  nt   the 
prices  hereinhefore  nasifcd;    after   the   firrt,   monthly   eetiu-tc 
is  t.iven,    the  contrrctor   f?hall   lurniah   ?»Rtiefnctory   evidence 
to   the   engineer  in   charge   tiuit  all   bills  for  Ir.hor  and  raa- 
terial  used  during  the  rreceding  n.onthe  have  been  paid.  ¥roa» 
the    total   value   of  the  vrork  done,    ae  approximately  ertimrted 
by  the  engineer,   he   siiRll   deduct   ten  rer  cent   and  all    pueio 
previously  peid   or   rightfully   ret«ined  under  the   contract, 
and  he   ehj»ll   further  deduct   ^n  amount   sufficient   in  his 
opinion  for  the  -oayment   of  n]l  unpaid  bills   for  labor  And 
tnatcriEl,    tl-ie   remainder  after   puch  deduction,   he   shnll   cer- 
tify ae   then  due   to   the   contractor." 

Tection  7   of   the  generpl    etipulationg  contained   in 
the  contract  gave   the   engineer  in  charge   of   the   v^ork,    cer- 
tain authority  pe   fol3ov;e:    "To  prevent  all    dieputee  and 
litigation,    it  ie  further  Pt^reed  bctv/een   the  pairtiee  hereto 
tiiat  the  engineer  in  charge   ehpll   in  all   cnrcf  determine   the 
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amount   or  qunlity   of  the   se-verai  Ivind-   of  v/orx  ^ui.ich   nve 
to  he  pfiid   for  under   thie  contr/ict  and  he   ehrll   decide   all 
queptions  ■wiiich  may   nri^e    relative   to    the   execution   of    thi« 
contrct   on   the  x-frt   ni   tltie   contractor  and  }.ip  e^tinntes 
and   decieiong   shp.ll  be   finol   and  conolusivc."     Section  14 
of  the  general   ptlpuln.tione  provided  as   follows:    "T"!  c   c-n- 
tractor   uhall  "be  held  responaihle   for  the   ^niety 
tection  of  every  pnrt   of  V.is  fjork  until    itf   con  1  etion  and 
pceept?».nce  and  any  injury   to    the  v-orlr    rsculting  froK   flood, 
ecour,    undemiining  of   the   river  "b.-irl:   or  led,    or  other 
cause?,   before    such  acceptance  cust   ve  made  good  by  him. 

[    Cn  l.ry   1':,    1913,./",  ::■  (.Z)  :  ■:  r    -.-Tit^>   a  r-etition   to   en- 
force a  lif.n  upon   tiie   rr  13  road  nnd  property  of  ji^fc^-t-H-Xt , 
for  the  .njiiount  cl.airriccl   to  be   due   tka^'^unofer   t;.eir  cr.ntr-':Ct 
and   for  material   fi.rniehed   and   extra  -^-york  d-^ne   within    nix 
months  ;:ricr   to   the  fiDing:   of   the      etitioru    cl-ri^ajTr^:  ;'.   tafe^-il 
aKiOunt  earned  by  them  of   '107,725.21),    op^Aiicr.   there  had  been 
ppid  to   than  the   buki  of  i:B''/ ,bAA.*J?:S\leB-vinf:  h  bnlance   of 
^* 20,179. 06  Thich  they^-elain  to  be   due  ?:ith  interest   thereon, 
from  5 ebriiary'Tl ,    1911'.      It  appenrs  from  the  -etition  thnt 

',\:r.s  fi^ed   oy  larghall  Rupt  and  Jar.ics  U.   Tv/ift  co--irtnere, 
under   the   iirra  nerie   of  Rust  i.  Svrift  as   puccef-Dorc   to  hurt, 
Swift  t  Comv.fiay,    and  the  contract  wat  act   out   therein   in  liaec 
verba..     Cn  September  fi,    191  o,    appellant   filed  an  anpiiver  to 
the  petition,    denying,  each  anci  every  allefca'aon  therein  -md 
asking  that   the   eame   ue  dimiiseed.      Appelleve   filed  n   re-li- 
cation  thereto   nnd   thereafter  nppelliont   filed   r-n  aricnded 
aneY;er  in  which  it   denied  that  it  had  any  contract  -svith 
apTiclleee  but   stated  that   Bcid  contract  wns  roAde  by  it  vath 
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iiust,    Liwift  ii  CJompany,    a  iirra  coiapoped  of  appelleee  and 

.      ,      wift;    that  the   total   value   of  the  v/ork  done  nnd 
naTerial   furnished  v/as  ■■  10'"  ,4r?.5.4S,   vjhich   sxm.  ■wr'!?   the   total 
of  the  final  eetimrte  mnde  "by  Juliue  Pitzrisn,    the  enf^ineer 
in   ohorfee   and  tliat   said   contracting  company   did    extra  v.'^rk 
airtountint:    to   ^3^X6.96,    malcing   a   totnl   of  ^103, 44:.. "58   as; 
shov/n  hy  Bald   eetimate   and   thnt    paid   company  lipr'   received 
thereon  0^,544,25;    thr.t  appellant  had  rit:htfulLy  retained 
under   said  contmct,    Uie    buu  of  V6,&8i3.46  as?   ei-ovin  by   said 
estimate,  leaving  a  balance  due   the   contrnctor   of  ^9,-  09.69, 
provided   there  wnp  no   counterclaira.      -he  anpv/er   then   '-.rocecde 
to   ret  up   three,   counterclnirns  ao  follors*:    (1)    ilie   cvxsi  of 
vlO,7b<.*.44   for  i ".'cor  and  viaterial  furnished  "by  appellant 
for  the    .urposo  of  protecting'  snid  railroad  tre;-tle   and 
incline   xrozu  injury  fron  floods   in  the  L.i£?pi!?fippi   river  in 
the   sjpring   of  1912,    ^en  said  v/ork  ras  inperiled   by   the   de- 
struction  of  a  part   of   the   fenderdiVe,    -yhich  v:v    in     roceee 
of  construction  by   cfiid  contractor  unier  said  ccntrrct.    (?) 
The    sue.  of  vl421,17  for  machinery  loaned  and  transportation 
serviccE?   furnished  by  appellant   to   tiie  contrp.ctor  at   its  re- 
quest v.hile   it  V/.1?  en£a{_;ed   in  prorecutinc   s-'id  -work  under 
the   contract.    (3)    "he    eun  of  v550C   for  d-m"  ap-ellant 

occasioned  by   vexatious  delay  on  the   part   of   the   contractor 
in  the  completion  of   the  contract. 

On  Cecember  ;'.6,  1913,  rcplicr>tion  wat?  filed  to  the 
amended  answer  uy  appellee  and  afterwords  the  cnu^e  wae  re- 
ferred to  the  !:;••  -iter'in  cnnncery  to  take  the  araofe  and  re- 
port the  eauie  and  his  conclupione.  The  carter  eubeequently 
made  hie  report  to   the  court,    to  which  both  r.o-, -, ,, •ipnyif.o  r^nd 
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deltmdant/flled  excej^tione  vjcxd  by   ptipu3=^tion   of  the   :  ^-r- 
ties   it  wa0  agreed  that  the  conclueionp   of   the  n-^pter 
should  be  dieregarded  nnd  the  cp.use   tried  by  the  court 
unon   the  rroof  tr.lken  before   the  n-ster  mthcr.t   rrtfrird   to   ''sis 
conolupions.      The  court   in  it?  decree  fotmd  tJiat  the  contract 
of  March   ?3,    1911,    n,nd  tvra   Esvnipl  en  en  tal  contracts?,     me, 
dated  July  17,    and   the   other  October  2,    191]  ,    .-ntered    into 
betv/cen  the  tartiep   nnd   relating:   tc   the  v;nrk   to  be   rone 
under  tiic   original   contract,    T,7ere   entered   into  nnd  fully 
performed;    that  the   total  value   of  the  vork  and  naterial 
furnished   in  the   cnnstruotlon   of  the  railroad   trestle,    in- 
cline,   nile   dike   and  drift   lender,    w-'tp   :  103,44:;. SG   and   thrt 
the    niTiount   nf  ncney     aid   by  npnellnnt   on   nccount   nf   cnid 
MOTls.  vrs  087,544.^3;    thnt  aprellnnt  wnc  entitled  to   a  further 
credit  for  engine   oervicec,   cnal  and  engine   supplie;.'   of 
$476.87;    that  appellant  wao  alto   entitled  to   itf'   cldm  of 
11421.17  for  v?ork  done   nnd  r.^tfirr.ale  furnished  by   p-rmellants 
to  e^id   contriictorf%    cnsjpoeing  3p-nellant<=  cnunterclJ».tr:  Vo,    2 
rboTe  referred  to,    exce-^t  ?:427,70,    \-?liich  h^^d  been   chnrced  by 
appellants   on  account   of  cxpenree,    tranr-  ortnticn,   vj-^es  nnd 
material  needed   to  coianlete  what  vop  Irnovfn   rs   the  He]  lOGg 
incline  ishich  "Wre-  disallov-ed,    leaving   the   sun  nf  '993.47   -  ^ 
the  balance   of  this   counterclaim  lor  vv}  ich  appellant  wae   en- 
titled to   tnke  credit.      The  court   in  it??  decree    rejected  the 
claim  of  appellant  of  §1^,758.44   for  v/ork  done  by   it   to  pro- 
tect the  treetlc  find  incline   <:l;ove  rofcrred  t-^,    r's  itr   lirst 
counterclaim  and  also   the  claia  of    !55<^C  dar^acee  on  account 
of  delay  in  the  completion  of   s-id  work  above  referred  to 
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aB  ap;jelj.ant  •  e   thirci  covmterclaiia,    and  found    tiic  'baD.ajicte 
due  oontr-xtore  to  be  4j4,427.81,   with  interoet   ft  the   rrte 
of   live  vfT  cent     er  rjmun  fr-^n  the   ''0th  dny   of  Octoljcr, 
191- ,    aiaountirifc;   to   ("1837.54,   nakirit;;  a  total   of   :■  16,265.55 
for  which  ajnount  a  decree  ?iri=ie  entered   in  fnvor  of  a-opellee* 
and  mad©  a  lieu  UT)on  its  property  f^s  ra£?"Ked  tor  in   the  peti- 
tion. 

-he   angv.'er   of   -  -  •  el'l  ant  -:l0noed   r.  defect   of      nrties, 
in  sic  ting   tiiat      .      .         ..    '  ,    'iio  vgp  a  niemDer  of   tne  firm 
v.'h€n  the  contrfict  v/aa   ei£.ned,    eh^v'ld  hnvo  teen  made   a  party 
to  this   euit  and  prayed   tlist   the  C"usje   should  not  proceed 
until   said    ,  .  wift  wris  made   ^    -  r,rty   t.Vicreto.      Tne   trial 

court   r'.'i'uced   to    -iftlte   ouch  oilier  ''nd  the   firr^t   question 
presented  by  nppeliant   on  t/iie  Rpricrl   ic   v/hcther  that   court 
erred   in  refusing   to  dismiss  the  "bill.      It  aD-ntnred   from 
the  proofs  that  at   the   tine   the  contract  y/nv   entered  into 

.    Jwift  hsd  n   one-tenth  interer^t   in   the  p-rtnarship  but 
Vfae  not  natively  engaged  in  carrying   on  ite  business  and  that 
before   the   completion  of   the  contr.^ct,   he   retired  from  the 
fim.,    relinquiphing  all  his  interest  therein  md   in   the 
seid  contract.      jV)pellces   cued  as   Fuccec;?ort?   to   the    origi- 
nal  contr-xting  firm  a?   er.own  on  the  fn.ce   of  their  petition. 
The   contract  provided  thp.t   the   contracting;  coKRr^any   should   not 
assign  or  trrnofer  tiie  contrr.ct  or  eiiblet  any  prirt   of   it 
v/ithout   the  consent   of   the  en^iineer  in  chrrfe    :.'.'t    t'le   re- 
tirement  of   ..ii'iura  .'  .     -vrift   fron  the   contr-      ,       ■- 
appear  to  ue    .  nspigniaent   or  a   trr-nsferring 

or   Bubletting   of   the   contr-ct  oe  contemplated  by  thie  pro- 
vision thereW.     The   objection  raised  is  p    technical  one 
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at   ":je?t   and  as    willinai  ;; ,    :  -'fiii,  hcd   no    iiTtrre^t  TJh.-tevor 
in   the  nioney   pnuf^ht  to  be   rt-covered   in   the   ricticm  and   as   the 
f?>.ilure  to  make  him  a  party  did  net  airect   the   intereete  of 
appellant,    or   the   trinl   of  the   !?uit   in  nny  vny,    we   c3o   not 
think   the   fnilvire    to  vinlie  him  o.  norr.in;:!    plnintifi   V' ■■   -    "v'b- 
£itRntif!l   error  callinf^   ir-r   the   rfversal   of   the   c'ecrt  •.  . 

/.r>T;0]  l.-int   contend?   th-t  the  court    should  have   al- 
lored  alj    thrtfc   of  the   countered nin}??   or   ret    "-71?,    r.x-A   in 
Bupyjort   of   sriich  contention  relies   on   the  firr-j    ve-ort   of 
the   engineer  in  chnrce   of   tlie   r-cr], ,    v.'hicli   it  force 

of   r-rovirion  7   of   the   contract  heretofore    -.uDtc(\.  inn.1 

and  not   suhject   to  reviev:  uy   the   court. 

ThiD   rcnort  nr.de   V.y   the   engineer  found   that   tlift 
tnt-il   rixicunt   of  v/orlc   and   Ibor  furr;l  plied  hy   ?\'r-'elic-e   was 
tl03,<4'?.38   and   that   the    total  payments  msde  hy  appellant 
ag£reeated   the   rum  of  ^;87,544.2S,      oaid   engineer  furtlier  re-)- 
orted   thnt  appellant  v?n?   entitled   to   n.  credit    of     476X7 
for  cnf:ine    eervicGp,    conl   nnd  onr  i^'^e    mp   li<;^'    fi-rniched   a  - 
pellee    (Thip  credit  rrn^  nllowed  liy  the   c-'urt    in  it3  decree). 
Said   encineor  alf?o  allov/cd   ?.rjpellantti:e  follov/inf;   nc.ditioncl 
credits   for  lahor,    etc.,    on   the   incline    (1)   ] or  labor,    etc, 
on  Felloi:    incline   in  July  v^in.6.  Au^iu-t,    191 -■,      773.37.    [?) 
ior  drivint   ?1,5'":8   linc-f-a  feet   of  piling  driven   in  lender 
dike,   at  16/  per  lineal   foot,    43,444.48.    (3)   lor  piling 
Y(aphed   lut   of  fender  dike   in  April  1G12  nnd  not  recovered 
I,i2,i93.74,     i.-Oving  r   totnl   of  credits  alldiT/ed  hy   srtid  en- 
gineer in  adlition   to  tho  caairi  paymente   of   rS?,  544,25,    of 
Ci6,883,46.      The   Dalnnce    found   by   said   on,   i-.c^x  to  he    owing 
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appellee  trap  $9,009.69. 

i>»id  engineer  closed  Jie  rt-nort  vith   the    c'lri-.Teption 
that  appellant  r;iif:ht  have   a   cl.'^'ir.   for  dpinn  ,ep   in   C0ii;?equence 
of  the  delny   in   the   cotarletion  of   the  v/ork,     mi  nlf.'o   that 
under  a  nro-ner  construction   of  the  cintrf^ct   --^  reliant  ciight 
be   entitled   to   recover  from  a-i-iell  er   the   cor-t   '-.f   i    .  .r   ~n<5 
jBaterial  furnished   by  it   to  protect    the   •..'ork   r.n(\  vrevent 
tlie  wHHhing  out  of  the   sovitliem  rirrt   of  the   incline.      It   is 
conceded  hy  both  parties  to  thip  proceeding  "^e   finR.1 

eptinr:.te   of  the  encineer  ie   bindir.j-    '.nd   conclusive   on   snid 
partiep   no  far  ae  his   ^etinete  r.nC   report  v/ac  crnfined   to 
the  laatters   sulnnitted  to  hiir.  to  he  determined  ty    the  contract 
above  referred  to,    but    P.?.id  portier  do  r.ot   ngree   vith    ■•  J- 
erence   to   the  extent   of   the  rif^ht   of   nnid  engineer   to   dt- 
teiiiiine   the  ma.  tere   in  controversy   betv/een  then.    Appellant 
contends?  th^.t  the   engineer  under  the  provirion  of   pection  7 
of  the   contract  hereinahove   quote':3   g-ve   the  eni.:ineer  the 
pOY/er  to  determine,    not   only   ti.e   ^ncunt  and  value   of   the 
i»ork  snd  naterinlf?  furnished  by  nn^ellee  under  the  contr.ict 
entered  into  bety?een   them,   but  that   it  nlno  g^ve   to   s?nid 
engineer  the   rit^ht  pnd  ^ov/er  to  determine   -'11  nrtterc   of   rietj- 
off  allowed  by  him  in  hi»  report.       .e  hr^ve   exarjined  the 
report   of   said   cnfjineer   in  connection  v/ith   the   contract 
entered   into  betv/een   e^'id  -."rtie?,    t}ie  ylane  and    !;jecificR- 
tiouB   for  the  ^ork  covered  by   the   panie,    toisether  v.ith  the 
evidence   in  connection   therewith   and  are   of  the   opinion   that 
the  voviere  given   to   s^id   engineer  yrnt?  broad  enough    ':':    include 
hie  right   to   determine   witli  ref<-rence    to   the  cred^ 
counterclaim  of  appellant   in  connection  v;ith  the   item   of 
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$S,444.48   for  drlvinr.  ^jJJLlias--  in  the   fender  dllcr   ';nd   for 
the   itfirti   of  ^.^,195.74   for  r)llin,:  T/phed   out  and   not  re- 
covered   in   sr.ir^    fender  dike   nnd  rdfio    the   cred'  ■       "  .7 
nllo'CTcA  ty   fr  -.id  en£inoer  to  appel'.o.nt   for  v/orl'  nvz   in   on 
the  Kellogc   incline   in  July  and  Au;iust  191'',    -^nd   in   our 


judciinent  e^id  crcdite   ehould  h^-ve    been  *iIlov/ed   to   -    ----'--* 
in  addition    ^o   the    rv-,-.-.^  ■   nTT,^^-.A   v-.    v,,^   *;,^    ,,^„, 

pnid  Court. 

The  record  disclose?   th.'t   in   April  101'  ,    the  fender 
dike   tivit  was  bein£  cnnotructed  by  up:  ollec  undor  said   con- 
tract vr- a   dGotrcyed   by  r   :  i  s^ipsir-T,  i   flood   rrnd   p   l.'.rc«'-    T-rt 
of   the  riling  wn,p    jjr/e-t  av/ay.      Trie    credit^   -".iT-ve    mentioned 
for  'illing  w^f'hed  away  and  not   recovered  and   for  driving 
piling;,   vto    to   cover  the  mnterir:  the   vnrl:   in   anc    ■  ;.  out 

'he   r'niffl^di'.:c,    the  use   of  v-tiich  \vr  oollant   ^nd 

?rae  never  replaced  Ijy  arsrellce.      J'  '      contention 

in  conrection   with   this  rvs  •  ter   t;.,-  ctv-een 

nprellpnt   and   o-n-cllees  v,'ap   r.    r' Ivi  rit  ]  c    corJr  ■'/r«t 

rp.id   fender  dike  hnd  liern   constructed  "by  annelleee   and  had 
Taeen  accepted  by  the   engineer  before   it  ->?as   f'trtroyed    hy 
the  flood,    ?.nd  thnt   therefore   no   cre^'it   c^n    .o    -xllox/ed 
therefor.      On   the   other  hand,    appellant  i\  the 

contract  was  a  unit  and  tmt  the   v/ork   to   be   constructed  by 
Rppellee  under  the   contr- ct  vne  to  be   co>ipleted   in   itc 
entirety  before   the   final    ftrtininte   and   acceptance   of   s^id 
v^ork  by  the   engineer,    and   thnt   there  v;   ■  tnnce   of 

c-id  fender  r:ike. 

we    ;ii'e   of    the   opinion   tn^.t    pan-    cnrvcr^ct  'vis  a 
unit     n  entirety  and  thnt  there   could  be  no   f:^-'^    ~^-eptanc« 
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of  fmy  p-rt   of  e?ld  r'ork  until   the   entire   v.ci'k   to  1c 
formed  imder  p^id  contrsfit  hnd  "been  completed. 

Sniid  ontract  in   -".fldx tion   to    the    8ectir>np  qtiotad 
alpo  jiTovideo:    "wlicreap   the   railroad   ( ajvpe llant  ]      "  ■'   "^  "t 
tinto   the  contrriCtr>r   (ap;^rl7ee)    the  y-'^rV.   of  bui"^^^.        ••    ..    il- 
rof>d   trc-tlc,    incline   ami  ."ll    necererry  vrork  in  connection 
there-i^itji..      Nov/,    therefore,    in  cont>ict.r' ■  lin  of   the  naj'^nta 
and  covenante  hereinafter  /iientioned,  nde   nnd  nerfonued 

"by   the   pnid  railroad   the   cnftractor  hereby  coven-  -i  •■   an6. 
afe,rees   to   uuild  n   railroad   incline    In   the  ;  ijri  iver 

oppoeite   to  Little  .-.ook,    :.ir;soura,    to   build^rr-  jde-n 

railroad   trectle   to   coiir^ct   e.iid  incline  with   the  :'n.in    phore 
of  Iirtinois  and   to   "v^uild  v.  drift  fender  p.nd   oile  dike   for  the 
protection   of   said   incline   ;md   treptJ';  ork 

required   for  the   e,;fety  of   the   incline,    to  he  huilt   in  com- 
pliance  v;ith    the  y  Inns   nno    r-necific;  tions   eti  .d   contract 
further  rrcvides   thht    "vfhen  nil   -■."ork   emhr-ced    in    f;  is   con- 
tr?Tt    i?   fully  comijleted   nnreer.hly   1o                      ;           '.ions   nnd 
ptipulntions  herein  contnined,    and   accepted  hy  the   ev^,insex 
in  ch-r^::?.' ,   Rfiid    er;   ineer   ch^jl    cruge   p.   final   esti:ite    to   ho 
made   of   the   .■'j^o\.>nt   r.nc  ■/                   -^id  vor]r,    ....    iron  the-   total 
amount   t?o   found,   he   i?hrll  deduct   iill   cuifis  ;'reviou£>ly  pRid   or 
ri^jhtfuiiy   ret."int:d   under    tiiis  contr'^ct,    and   certify    the   ro- 
nainder  sr   then  due." 

I  ur  holding  thrt   the   acce-?totion   of   t)  e   v-r.-.   i..y   xji.t 
eutjineer  and   the  final  ertirr-ate   to  he  rr'le   oy  hi.:..  v;rtc   oniy   to 
be  made  when  the  work  in  ite   entirety  had  been   coianleted  i& 
cv^ported  "by   the  re-  eoning   of  the  Supreme  Court  in  the   follow- 
ine  cat'Cs:    Chic.'£,o  v.iexton,    11&  11],    95-''';    J.'orr:!  -    -. -^ .      iuaur, 
1Jj9   111.627;    Grsce    v.    Gr.kland   Tldp-.    <<  lonn    Af?-r. .  M. .■:■?: 
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j:uyett  &.   ■■mlth  ^f£;.     -O.    v.      -i^j   j^o     diecn  Co.,    ICV   j  .j.-..'.    In 
Kuyett  &.  n^nith  rsti.   (>.,    v.    rv  ir-  -   ■-=';-•--   '  •>        ...-.r.',    the    ■ 
court    -^'  "Pre   '^^'    «ays: 

"..'here   the   lav;   ira^osee   .'^  f'ut;    u. on  any 
or.f  ,    incvita'ijJ.e   nccideat  raay  excuse    the  non-->er"'^r-"'nce,    for 
th.e   la."  will   not   requive   of   a    )'.:rty   v-h^t,    -iixt:.  ,    ult 

of  his,   he  beconee  unaule   to  i)eriorr.i.      :hxx,  V'.c:  .   , 

uy   ...is   ni-recf-cnt   voluntarily  aooiirie.  ,  . c  ...       .' 

chnrge  uron  hir.i3elf,    he    rLpIi  be   bound  by  >..is   contract,    and 
the  non-perf  .'rf.;ni\ce   of   i"  c  excu:-ed  'by     ccident 

or   inevitable  nocessjrity,    for  if  he   detires  rny    cucla  e:-.ception 
he   phcild  have   -rcvided  for  it  in   i  ir  contract." 

The   trlr'i    court   in  our  Judgment  r.ropcriy  di8,73 lowed 
tiie   counterclf'iiu   of   apf-eliant  for   i:  I'  ,7ti8.4C   for   labor  and 
mriterials   fumiBhed  by   it   for  the  r.vr   opc   of   orotoctint.   paid 
r.--.ilrond  trestle   nnd   the   incline   froir   injury  fr'^   flood p,    r.s 
pp.id  1-bor  and  '.r.Rterinl  -  .xsed   in  constructing   or  re- 

placing, "ny     .  rt   of  the  vvork   contracted   to  be  -erfonned  by 
apr)ellee  . 

e   nre  further  of  the  opinion  th.'^.t  the  court  vr.8 
correct  in  disallorint   the  counterclnin  of   '  6b   ■  .   cir.icied   by 
appellant  as  damai.,ee   for  del.iy  on   the  pprt   of   r-.-'cllee   in 
conctructing   the  work  to   be  performed  by  it  under  eaid  con- 
tract.     The   crntmct  doep  rot  provide   for  d.nranj.ee   for  delay, 
but  doep  provide   that   in   the   event  that  fipoellce   ehsll   fail 
to  construct   the  "vjoric  in  acccrdnnce  with   itp  contract,    appel- 
lant may  uf.on   /.  iving   notice    to   f^x^P*^^  t-c   to    thrt   effect    ttke   0¥ 
er  the   whole   nr   ■  ny  v,firt   of  said  ■worlc   .p.nd   conetrx.c 
BRj'ie,    deducting  from  the   contrnct  price   the   e;':tra  cost   of 
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euch  v/ork   so   crrietru-Cted  by  nppellant.      f.r^  clZpnt  oid  not 
frive   fuct.  notice   r^jid   did   not  yrocefrd   In  the  r.-^vi- .er  required 
"by  the   contrrct,    -^nd    it   ■■•;v."l:l,    therefore,    not  te   entitled 
to  dnriftge?   ior   ?uch   ^fela:  .  ,  ,  cord 

dipclosen  th-t  notv7i  thst*^ndin£   the     'rovipions   oi    ti:.e   con- 
trrct,    thnt  H.yr<(.:llr.T\t  ''-y   itj>   conduct  waived    tiie    ri{-iit   to 
claim  daiiates    far   delay. 

i'or   the   reR?on?   set   fort,   v.o    "eci  .rinl 

court  v.ill    be    reversed   and   the   cru;--  .  r.:/.!ied   for 

furt3j.er  procF:edin£,e   in   c onfori'ity  v/itj..     .  erein 

exnrc-pfed. 


^1  ^ 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  ofs^  Court 

at  Ml  Vernon,  this. ./Pif^. dp. 

A.  D.  1916? 


o 

z 


/^>^  (U) 


c^o^^^X^ 


Opinion 


the  App^liote  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  28th  dap  of  March,  in  the  year  of  our  Lord,  one  thousand  nine  hundren  and  sixteen 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 

Hon.  James  C.  McBride,  Justice. 

Hon.  Franklin  H.  Boggs,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff 


And  afterwards,  to-wit:    On  the Se.Yen,te.eil.tJl day  of  April,  A.  D:  1916,  there  was  filed 

in  the  office  of  the  Clerk  of  saidCourt^  ut  Mt  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  / 

! 


X 


\ 


.Ma.r..shall_..Eu..s.t....an_d...  Jamek...D.<..-..S3M.if  t , 

..P.P-I)  ar  tne.r.8...  ua.d.e  r..._th.e f  ij3ii...name 

of  Rust  &  Swift^  successor's  to 
_Ru s  t ,  Swif  t . &_..C qmp an Y_j^     \ 

_;    _  ApPj§l1  1  see..   .\ 


X 


No. 6.5.. 

October  Term,   19J5 


.The...  Ill.inois.....^outhern..BailY/.ay^ 

.Cop^iP.anZj a...  C  o.rp  o.rat.i  on^ 

Appellant. 


ERRQfi:TG 
APPEAL  FROM 


Circuit 


COURT 


..R|?.M..o.lp.h COUNTY 


TRIAL  JUDGE 


HON.. 


jI.....E.,....KADLEy. 


Tern  ho,    63.  October  Term,    !1915.  Agenda  ':o.65, 


iiarehall    i^upt  and  Jpmee  D,   Bwlft,    Co-  ) 

i^artnere  under  the  finn  name  of  liuet  &  ) 

Swift,    pucces0or9  to  Ruet,    .Strift  L  Company,) 

Ar>pel3ee»  ; 

)     Appeal  from 

)      Kandolph. 
The  jllinoie  Southern  r;cilway  Company,    a        ) 
CorT>orntion.  ) 

Appellant.  ) 


Opinion  tiy  HigTJee,  P.   J, 
oOo 

On  Inarch  rz,    1911,    appellant   entered   into  a  con- 
trct  with  lluBt,    £;wlft  &  Company,    a  co-pr-rtnerphip,    com^ 
poeed  of  TJarehall  Ku?t,   Jamee  D.    S-x'ift  and      .   .  .    ;:>wift, 
contractore,    to  build   a  rlailrond   incline   in   the  *  ispisBippl 
river  on  the  Illinois   ride  opposite  :  ittle  I-ocl:,    ■  ispouri, 
90    that   the  cars   of   the   railroad    could  be   run   onto   a   ferry 
boat   and  thereby   troneferred  to   its  connecting   track  nt 
Little  ^"ock.      In  ad-'ition   to   the   incline   the  con tr-c ting 
compsny  vbb  to  construct  a  -^^ooden  trortle   to   connect   thnt 
incline  with  the  Illlnoip   shore   of  the   river,    together  v?ith 
a  drift  fender  and  pile  dike  for  the  protection  of   !?nid 
incline  and  trestle,    from  the  ^rnterr   of  the   river;    and   to  do 
all  work  required  for  the   eafety  of  the    incline,    to  be  built 
in  compliance  with  plans  and    s'pecifictione  prepared  by 
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«    ,xn««'«o3  x/mHfif{  nr^riJor-   tioni  11 1  •rlT 

.no  it  <^TO^-T  r>  ■♦ 


rOo 

,illwa   .:{  .r  bnji  #tl«-a    .C  ssorL   .t«u/l  IljuiaTaU  lo  b»a6q 

iqgla»l49l'I  sxfJ   fll   srrllsnl   bnoiSMt  a   bliijcT  ol    ,«YoJo0TJnoo 

,iiuo«9l  '   ,:fDoi^  sCJli'  slZsoqgo   vbl^  •irnllfl  axli   oo  T*ri'i 

Xiisl   '=:   o^no  nint   atf  btuoa   b»ctitt»n  »flt   lo  nso  »ri^  imli   o« 

^s  ioAiJ   aoj^'^^^^'^oo  mSt.   of   befxolsnnii   x^^*'!^'^^^  ^n'  iao<f 

SnlisniJ nod  »rfl   snirorrl   »rf^   o*   nntft^^hm  nl      .jtoc^  •X/iiJ 

Ir-./ii   l9»nno3   ol   sri^ssnt  nsboow  m  fotnfnnoo  ci  enw  xn'*(T»09 

ililw  TsxfioBoJ    ,7»rlt   si^J  lo   •lorla   Aloninz  arfJ   rfiiw  •oiXoni 

biiMi   lo  noUosloicr  erf^  lot  aitlb  91  Iq  bnm  T9bn9'i  itirb  a 

Ob  o^   bnc    ;mvt'x   triJ   lo   «i«;}«nr  «i{i   mo  it    t9tfn9iS   bnm   •niionl 

itlad  9<S  of    ,»ntronl   »rft  to  x^*^*>   ^'^^   "^o"^   bailups'x  aliow  Xfa 

Xfi  bsiAqaTq  •noi^«9l1to»rr*    bna  •nnXq  d$lm  ••nalX<7aioo  ai 
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Juliue  ritzmaj*,    the   enelnecr  in  charge,    or  op  the  plane 
might   lae  changed  by  him  durint   the  progreee   of   the  v;ork. 
ihe   contract  nrovided   thut   the  contractor   should  not  as- 
sign or   tranpter  the  sanie   or  «»xi"b-lor.  any  part  of   it  without 
the  consent  of   the  engineer  in  ch«rce.      In  refnrd   to   the 
payments   to  be  rac^e   for   the  -woric  the   contr^-ct   rend   as   fol- 
low?:   "All   payments  under   thip  contr'-ict   shall   he  gibcJc  uyjon 
certificates  of  the  engineer  in  ch^irge;    paid  certificatep   to 
be  made   out  and  given  in  the  following  nsanncr.    About   the 
firpt   of   each  month,    fiuring   the  T5ro^ref?p   of   the  work,    at 
the  requeet   of  the   cnntmctor,    the  engineer  phnll   csu«3e 
approximate  eptis»tee   to  he  nsade  of  tl^e   araount   of  t'n.e  work 
then  done   and   of   tiie  nmount   of  ';.-^terial   delivered   and   of 
the   relotive   value  thereof  at   the  7?rice»  hereinbefore  narucd; 
after  the  firet,   monthly   eptimnte   ie  f:,iven,    the   contmctor 
shall   furnieh   patisfnctory  evidence   to  the   engineer  in 
charge   that  all    bills  lor  Irrbor  and   rnaterial    used  during 
the  preceding  month*  have  been  paid.      I-rom  the   total   value 
of   the  work  dene,    as  approritcately  estimated   by   the   pn^ineer, 
he  shall   deduct   ten  per  cent  nnd  nil   punip  freviouely  paid 
or  rightfully   retained  under   the   contr:?ct,    ^ind  he   ehall 
further  dedi!ct    nn  amount    ruflicient   in  hip   opinion   for   the 
psj/raent  of  all   unpaid   bills   for  labor  and  material,    the 
remainder  after  such  deduction,    he   shall   certify  ar   then  due 
to   tlie  contractor." 

r-ection  7  of   the  f,ener?l   etiuulf-ftionp  contained   in 
the  contract  gnve   the  engineer  in   ch^irge   of   the  work,    certain 
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•tiMtq  •dS   me  to    .•ai«4»  Oi  «»»/a#n»  9-aJ    .nMnf'H^ttitUl 

-•Ji  ion  bLuotim   tola-iino©  erii    imiiS   b^bivetn   ioittlaoo  •rfT 

s/(l  o^  Inna*v^aX     .ia1tf»<i8,iu  «9»aiao*  «£il  lo^  #»••»  a  fttf^ 
•Xol  •«  biiei   ^9.tT^no»  Mii  jiixoi^  •ntJ   lol   •baa  •d  oi  mitfarffm 

neifm^mbMi  '§4  ££4^«   tonttnno  •liis  i9bnu  s^nwrcBq   fXA*    r^wof 

•di   ^uodA    .isnnAiTT  aniweriri  sxf/   at  a»v£!)  tmi*  ^uo   sbjuB  tcT 

•9uno   Iljui*  t99nian»  •dt    ,to#9i"x/aca   Aiii   lo   ^asiipot   *iiS 

iliow   ttf^   lo   Ini/ovm  mli  lo  jpATaa  tif  oi   9*fmatSf  mimmtxotqqm 

\o  boM  froisvXrsfc   l£t-t9ia.j  Ic   Inuncfi  a/{^   to    bn«   snob  n9(f^ 

:b9«sn  0iot»<fni»'x»H  ••oitji^  9(il  i«  lodtyd^  •»£««   •viiAlai    sri^ 

nl  i»»nlin»  fd^  9l,t9n»i>^y«   iCK(>#9f!l«4>«9   4«lniA'\Xffed« 
yiitub  b9Sii  Xi^it«iaffi   bos  tQSf^sX  %fi%  •m4   (iB  tnH0  •Vt9d9 
•ulntr   Imtof  •41  ^li      ^bXaq  c*»tf   a/ad  •dSr.fm  ^tb»9mxq  9ilt  ■ 
,X99nl-^9   9df   \d   b4tNnt#*4   xl^) msglxi^-x qt[tK  •«   4«n9b  %twr  9dt  lo  ^ 

rr  ^iaffilaoo   Mii   %etinu  Jbaxtini*!  jfr/ut^iiaX-z  *ttf  < 

•dl   rot  flolnlqo  mk^  aX   taaiaX^lua   tjntoam  «vi. #««rb*tb  i»il;|r«ijt 
•w  boA  70<f«X  xoV  «£Xjt<t  JbjUt^rmii   rxp  lo   triiimijaki 

•ub  nsrfl   «■  X^^lints   X£«.i«   •;{  «iioilaiij»»ib  dau«  t^^lfr lab/iiAnvt 

'  .lO^Di^V^nrv*  Adl    bi 

alsi'x»o    .iTiov  o  iTpqO  9l  t9(»oi«ii*  bill   •rna  l9si#aofi  «d> 


authority  ai?   follows:    "To  prevent  all   daPT)iite?»  and  litiga- 
tion,   it    is   further  Bfreed  between   the  n-^rtifp  Lereto   thfit 
the  engineer  in  ch^irge   ehall    in  all  canee   dfiterrnine   the 
amount   or   quality   of   the   eevernl   kinde   of  work  "/hich   '^re   to 
be  paid   for  under  thie    contract  and  he   sh?i]j    decide  all 
questions  v?hich  may  arise  relative    to   the   execution  of   this 
contract   on   the  psrt   of   the   contractor  find   hie   efrtirir^tee   ^nd 
decisions'   shall   be  final  nn6    conclusive."      "ction  14   nf 
the  general    ^tipulntione  tirovided   ap   103101;??:    "The   contrnc- 
tcr  ehflll  "be  i.eld   re0pon»iibie   for  the   ?'."^fety  snd  protection 
of   every  part  of   his  nork  until    ite  corri')!  etion  nnd   acceptance 
find  any  injury   to   the  v'ork   resulting  fron   flood,    scour, 
undermining  of   the  river  bank  or  be'^,    or   other  caupee,    be- 
fore  oucli  acceptance  i:nu8t  be  ma'^e  good  by  }iim", 

Cn  I'ay  12,   1913   appellee?   tiled   n   netition  to   en- 
force  a   lien  upon   the   rpiilroR<5   and  property   of   nn-neilant,    for 
ttie  amount  clnined   to  be  due   them  under   their  contr-ct  end 
for  material   furniehed  and   extra   work  done  vdthin   six  month* 
prior  to   the   filin^^   of   the     etition,    cl pining   r:    totr.l   amount 
earned  by   thea  of  *107,723.S9,    of  v,hlch  t>iert^   i-^d   been  paid 
to   them  the   cum  of   :^87,544.23,    lensving  a  bal'moc   due  of 
5^2C,176i,C6  vyhich   they  clf^irr;   to  be   cue   v.ith    interest   thereon, 
from  February  11,    1913.      It  appeared  from  the   petition  that 
it  wns  filed  by  karshall    ..ust  and  Jame?  I',    iiwift  co-pnrtners, 
under   the  firm  name  of  hu  Ft  &   Swift  as  succec^sore  to  **ust, 
otfift  «5t  Ccaapany,    and    the  contract  was   set   out   therein   in 
haec    verba,      ("n    ~eptenber  6,    191?,    s'>T-.enant   filed   an  ansv^er 
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nMll -«iiJirix«#«fe-3r«««9  XX*  ox    tiMOm  v^rsio  ad  t»^nianB  mit 

'•(T  #<*'  tttl.-^  itum  \o  nbnM  Imniremx  wl*  .1c  x^^^^^P  '^o  Snuoium 

»4,irX»^9l49«b    r(«ul9    911  ban   fetrtta»o   4U«11  I9!i«u  i«l  MkMq  jfd 

biw««i«Ai^«»  <t>t  1^#  v»f9iirUmo9  ^4^  >e  tt^  «<>^   !to   fot*%im^ 

.»tf    ,'---"■'>  Y«tfte  !•    ,b«tf  10  ?(aMf  t^rkx  9.il   to  ai^fi^^Bli'^ba^ 

.Hi    oi    noii-t^fti   i»v  fc»I4t   t»9Xl»<|qi»   Z19L   ^;  x»"3r  n 
lol    ,^AAf f»«p(»«  )o  t'<X9«oia  ibiM  bsotXXA-z  9i-if  ooqa- a»lX«  •vt.ft'): 
beui  >o«i»aoo  •titiC*  «9bati  cEvd^   9at  boaiuls  t0uo«#  •fif 

•  rt#ncr  xm   aXillt«y  •nn^   i(«dw  a%i%0   bus   b9ii«lr.«(/l   Xftiiit«|»n  i«l 

,m%i»tli   $mkfitti   Ailmnwb  ttt  ti  sl*Xo  xft^14   rfoidw  dO,9V<^^l 

tmtU  kciiifo  lis  mi\.»mra9V^M  iL      .CXttX    .XI   ^^Mntfoi  aRSl 

i«<i9R»tl«(;[>0  3vtllvi    .G  8«as^  b^  iMf/i  XlMffMi^.  X#  boXll  f«%^2 

,^•1/**  0*   •T0t'-903««  •«  ^tlwC   A  *^u.    Ir   »«Mn  antil  o.W  «9^«tf 

^'    "^ml'  ntT^iUtvb  loo  tow  lo^«iaoo  odi    ^>«u«    ,xno«4mo3  ib  Hlvt' 


to   the   retition,   denying  each  and   every  ollegBtion   therein 
nnd  eskinfc   thnt  the   eane  le  difmlssed.      Appelleee   filed  a 
replicf:tion  thereto  and   thereafter  apnenant   filed  nn 
amended  answer  in  which    it  denied   that   it  Yim^.  any  contr-ct 
v/ith  appellees  "but   stated   that   said  contract  wne  made  hy  it 
with  Kuet,    3rlft  &  Corapany,    «   firm  coniposed   of  appellees 
and  a.   K.    Swift;    thnt   the   total   value   of   the  vork  done   and 
material   rurnished  i?»a?  ^^Ifi'  ,4?L.42,    which  ?im  '^'- r   the   total 
of   the  final   estinnite  ^-pn-e  by  Juliun  '.  itzman,    the   enfineer 
in  charge   and   that   pnid  contracting  corfipeny  did   extra  work 
amounting   to  $3016.96,   Diking   a   tot'^l   of  ^103,442,36   ae   shown 
by   said   estiraste  emd    ttiat   said  comiiany  hop   received   thereon 
$67,544.23;    that  appellant  h-sd  ri{vht fully  retained  under 
said   contract,    the   sum  of  i^6,888.46  as   sJiovm  by   snid   er-ti- 
mate,    leaving  a   balnnce  due   tlie   contractor  of  19,009.69, 
provif^ed    there  was  no   counterclaiE.    'he  anp^:;er   then  nro- 
ceedf!   to    pet  up    three  eounterclains  as   follows:    (1)   'he   exm 
of  $10,758.44    for  IsTor  and   materiDl    fur'dw>ied   by  appelant 
for  the  purpose   of  protecting  ?^aid  railroad    trestle   and 
incline  from  injury  from  floods   in  the  ■"  i.??is?'ippi   river 
in   the   spring   of  1912,   nhen   raid  work  wjs   imperiled  by  the 
destruction  of  a  part  of   the  fender  dike,   which  wne   in  pro- 
cess of  construction  by   p-'id  contractor  under   soid   contract. 
(2)   i'he    sua  of  £1421.17   for  tiachinery  loaned   and   transpor- 
tation services   furnished  by  appellant  to  the   contractor 
at   tte  request  vdiile  it  vme  engaged   in  prosecuting   s^iid   vork 
under  the  contr^^ct,      (3)    the   sum  of  §5500   for  damaren  to 
appel''ant   occasioned   by  vexatious   delay   on   the  part   of   the 
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^Z    XC'   «i>ACI  •APT    iOA«|:#l09    Mr«*    i«ull    J^fk^A^*    JWtf    «a«XiMX(i<E^   ii^tw 

Lnioi  3tid  .f^e.9;  atm  xtoJ;^  .^Sj^.«i^^ .      '     ~^-^  bjtjialti-xui.    i..-ij.ttJtm 

Vioiim  mm  ^,Si^^ce^l-i  to  If^SoJ    a  jtaJt^-'u   ,    Ai  B^^'UJi.'^iM 

flOSTRtU  ^riaosx  9S£i  iep»i;»cko  iblsa  iJixi^    baa  A?KjLtM»   it>i4a   V' 

Tsbmi,  i>»iUMd,a  \LUJtiii^l%  b$kfL  tn^il^effi»  i*^    :£S>^,Vd4 

-iie*  btn9  xfi  matfm  s«  dA.aad.d^  },a  «&/«  axil    «ipn3^«i09   bi^M 

.>«uk kXoqqf*  \fi  b$i4m l^xal  ^^-xf^^H^tflMM^  ^"xo  >fc ^a<J V  w'^l*  ;%• 

•ili  icf  btXii^^dip^  ««w  jliow  .^X>}»  9i4« . fM«<(  .^  r^^vqo   •^  o-i 

-•iq  nl   §•«  4ai4w.^tf«]Clb  -xsbaol  sdi  .,lo  4i«q  aIo  noXit>if^«ab 

.l3iri^no9.M««   Yftbim  s^iM^tijoo  blr»9   ^tf  ooij^duilaqoa  l^o  9ai>e 

.iOf«n«%^   |^«  banaoX  ^anifiaror ,  v>'i  .fX^XS^X^   lo  <xw^   aJ^'   (S) 

lO^OA^iaea  ai;li  c^   ^aaUfiiiqr.  xH  baffaiioitfl.  aiaX«i^«  "9^M^. 

Miavf^ira  an^ttfoa^atq  Bt  baaA^Of.  «*v  ^1  a{tri|  .lafjj^ai  fH.^a 

.0  t*?4«P*#:'<«^    y)6&i  lo  «ua  a4l..  1;^)      »i 9 f^xt n 00  ,9tU  19 tmv 

arfi   lo   J-innr  arfi   no  x/*^^b   «uoi^ax9y  y«^   bannla»«03o   ine'earf" 
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contractor   in  the  coTrpletion  of   the  contract. 

On  Leccniber  ?' ,    191?   replication  v^z  filed  to   the 
amended  answer  "by  appellee  and  afterwnrd?   the  cauee  wns 
referred   to   the  mfieter   in   chancery  to  tnke   the  nroofp   -^nd 
report   the    srnne   and  hie   cinclu!»ionp.      -he  maeter   puVjeenuently 
raade  hie   report   to   the  court,    to  nhic>i  both  consnlan/Bnts   snd 
defendant  filed   exceptions  and  by  etipulntion  of   the  rc^rtiee 
it  rns   ^-greed  that   the  onnolupiont?   of   the  ^aaeter   should  be 
disregarded  and   the  cause   tried  by  the   court  upon  the  proof 
t-'^ken  "before  the  tnneter  without  regard   to  his>   cr>nclupion«. 
The   court   in  it?   decree   fovmd   that   the  contr'^ct   of  ;  nrch   ?.3, 
1911    and   two   supplemental   contr?ict»,    one   d^ted  July  17   nnd 
the   other  October  ?,    1911,    entered   into  betv/een   the  parties 
and   rel-'^ting   to   the  f;ork   to  be   'ione  un-^er    the   orifTinal   con- 
tr-^ct,    v/ere   entered   into   and   f ully  t.  ertorrried;    th-^t    the   total 
value   of    the    w'ork   nnd  nsterial   furnished    in   the   conRtniction 
of   the   rnilrofid   treptle,    incline,   '->ile  dike  and   drift   fender, 
was  #103,442.38   nnd   that    the  amount   of  tnoney  nn id   by   appel- 
lant  on  account  of   eaid  work  was  <^87, 544.23;    th'^t  apnelTant 
was  entitled   to  n   further  credit   inr  engine    eervice?=,    ccl 
and   enfccine    supnlies    of   v47t".S7;    that   a' reliant   vt?   also 
entitled    to   its  claim   of   ,:  1421. 17   for  work   done   «nd   ^<iter- 
ials   iurniehed  by   anpeHant?    to    paid   contractor?,    conrofing 
appellants  counterclaim  ■!To.2  above   referred   to,    exceyt 
'?427.7r',    vhi-^h   had   been   charged  by  appellant?   on  arcount   of 
expeneee,    transxjortation,    wat.es  and  materi«;l  needed   to  cor- 
plete  what  wf-e  kno'wn   as   the  T^eilofff    Incline   's'tiich  wrap   die- 
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•^iif  to  nri^Klt/wlin  ijrf  bna  «aolt4t»!2jQ»  bslxl  lo^ixurltb 

■f  tiotpf  t^tu09   9ttt  y^  h9trt  •«(»»  mdi   bnm  b9bT*^t%lb 

.':n'^ri(rfsitr9  «irf  •!  ft-z«a*''  fuwiSif  r^i^ma  init  9x«i»rf  a»j(— ^ 

,Sf:  iforrf  'te  »irr&riiu>x>  •tit  it^^it^  keusnl  .9%t»9b  9St  ni  iiuoo  jiiir 

noifdTrrfwvina  »<ft  iBti-ftsd* tttii/r^i«lY*li>i«  liM«  iTt or  •<(».•  )»/*tf4a<r 

,*»bn-»t   i\itb  hnR^Hih  •fltr  .shilarri    ,9(i9%zi   b»e%LiMix  mtU  to 

~l9tf(^MXtf  blnrr  xsnesT  to  Jrti?««v  «f(l   *Brt*  btw  Bf.^t^t'^ZOri  mnw 

iam^Is-rffm  ftitiit   ;CS.*Nd,Te*  b*w  tf^ow  bi»«   t©  Stxu9T>om  tic  innl 

--t«»-»'»»'  bnn  Bnofr  jPtow  <to1  VC.I?;*^!*   \o  t9i*Lo^  bH  at  bmrSiilini 

t '91^1  ,-:.t  fMTz'M'fttlr  9v9tim  8.o*I  otittiaid-Jnuoo  •tfnaCAvcT'Tn 
Trt  fmtn'i'yft  tm  n^ni^tZ9ffrfii  ^f  hr^iAii'v  mmd  hmi  t>ldm  ,.)?.VS>; 
-mdd  9^   6«b#<<iin  t9tli9^Bm  Aft*  «»)«w   |ifoilvaiTO(;^a«nc#    ,»aBa»qT» 
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allowed,    leaving    the    v\m  of  ^993.47  ae   the  >?Rlanc€   of   thie 
counterclaim   for  vfhich  appellant  v-nn   entitled    to    tn.ke   credit. 
The   court    in   its   decree    rejected    the   clnim   of   -nnellant   of 
$10,758.44    for  '"ork  done   hy  it   to  protect   the    trestle   and 
incline   -'bove  referred   tri,   as   itr   fir^t  counterclnitn  and 
also   the  clnic   of   ttbor   dama.  es  on  account   of  delay  in  the 
completion  of    f^aid  work  nyjo-ve   referred  to  as  appellant's 
third   counterclaim,    for  dtvauiKee,    and   found   the  ■balance  due 
contractors   to  be  ^14,427.81,   with   interept  nt   the  rate   of 
five  per  cent  per  nnnian  from  the  29th  d^y  of   Tctcber,    191f^, 
Bffiounting  to  ;n827.54,   n.akinf-  a    tot«l   of  flfi, 2C5. :*£•  for 
Y/hich  amount   a  decree  -^   »  entered   in  ffi-vor   of  spnelle^p 
and  made  s    li:->n  upon   its  property  an  a«ked   for  in   the  petiticua 

1'he  answer  of  appellant  pleaded  a  defect  of  p-^r- 
ties,    insisting   that  '*.  K.    Svift,    T?ho  'itis  a  neraher   of   the 
firm  wiien  the  contract  vas   sifned,    pVifsuld  h^  vr  h«^en  rr.ide  a 
party   to    tliis   suit  and  prayed   thnt  the  caupe   should  not 
proceed  until    said   «'.   i- .    Swift  •was  mnde  a  p^irty   thereto. 
The   trial   court   refuped    to    rake    guch  order   "nd    the   firpt 
Quertion  prepented   by   ^ppellsjit   on   this   wTspeal    ie   whether 
that  court    erred   in   refi^pir.g   to  di^mirF   the  bill,    it  ap-ne'^red 
from  the   proofs   that    at   the   tine   the   contract  v?ni»   entered 
into   ".   li.    Swift  had    one- tenth  interest   in  the  n^rtnerrhip 
but  was  not  actively  engaged   in  carrying  on  it?  business 
and  that  before  the  completion  of  the  contract,   be   retired 
from  the   firrr.,    relinquishing  all  his   interest   therein  nr.d   in 
the   «r-id   contr'^ct.      /.-^'^"iiee   pued   rs   ? uc c ►"'"->■" -^   to   the  ori- 
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Ic   ifMiT\l»v«v  )o  mtrto  «7(1  •ft»i9^tftT' tMVWI*^  •#!  irt   tntfo«-»)n*'' 

•tii   nk  xmkl»l   In    irttlt>9-?r.  nth   '^OUBt   lA   wiAfft  %rf*' dwTn 

9ub  •oAflfatf  'uSt   bnveJ   hum    .••itMulh  t«t    ^nitiioi9tttuo9   bf^iAi 
19  •tut  mdS   »m  fnt^tni  '^smt   ,r8.TS>;ikft  t^f  o*  ••r^taatfnod 

:J^i*-»«t  9rfi   lit  lel  b^irf^n  ^«  x^**T*^^  '-^i  BO  »!/  rt^if   -^   -«•--  ••'"• 

9di  lor  trxliiMr  a  •«ir  oilir    ,fTltwG    ,ff   ,#  *prf#  ^nfivis^^    ,vtfi;f 

•  a6n»i  xrtfd  «^«rf  br«r»ri«i    ,b9n^ltf  9/*r  twt^noo  «tf&   iw.tr  arfll' 

'tort  !r£(iode   n'muno  «rft  iti*di   bax"'^  '>'*•  *tv<!»   «irff -tri  \i*t«q 

b9in9'rqr  fef  aif#   nntnrnttr  »9   )it*km<^t   tit   b»Tt^    t:it/* 6- tmili' 

b9'x9$n9   turn  *3«nt#itnfl  •rf*-  *crt»   mtfi  *«   *»»/  •Icrtrrri  •h/knr¥ 

qiifet^ntTf^  r  wttS  rrt   #<«*i«int  r(ftTst-»A»>'  kwl  ft^  .'■'  of  tit 

•t9nt»fr¥  •#!.  ao  t#rtY'i'»«>  «*  6*3ns*t*  ^©♦'itaa'  ♦©rt  tmr'  Saff 

ij9ttf*n^mtt-i%i99Tttm9  Mt  to  .«ol»9  Inwo!>  Alii   •«r«1«(f  tnclt   brdi 

nl   boji  Bi9t9d#  #«a7«#in  iNlif  Mtt  lttttiititw0ftiX9«t    .mrfl^^dr^iib^ 

'li'^.^gi  •#  •(^oiftswt  •«  b»«ii  •9tc^A      ,tftf>tfrfi*9  bk^n  •Hf   ' 


-a. 


final  contracting   firra  as   shown   on   the    f^ce   r-f    their  ^.etiti^n. 
The  contract  provided   that   the  contmcting  cotrmany   phf^uld   net 
ateign  or   trnnofer  the  contract  or  sublet  any  part  of   it 
without    the  consent  of  the  engineer   in  chirpe  but   t,he  retire- 
ment  of  Villian  K.    Sirift  from  the  contrict,    doer  not  appe«ir 
to  UP  to  h«3ve   "been  an  a~ri(;;nTnent  or  a   transferring   or  sub- 
letting  of  the  contract  np   cnntemril -^ted   by  tliip  -rovif?ion 
thereof,      '^lie   objection   rf».i!?ed.   is?  n    tecUniml   one   rt  bept 
and   ag    •■il'liF>m  !..    "vift  h'^d   no    intercrt  vhs^^itevcr   in   the 
money   sought   to   be   recovered   in  the   action  and   at?   the  f failure 
to  tnnke   hira  a  party  did   not  affect   the   interests   of   «ippel- 
3 ant,    or   the   trial   of   the   puit   in  «ny  v^py,    we   do  not   think 
the   failure   to  mnke   him  a  nornin«-!l   pl'iintilf  wns   a    pubft'-n- 
tinl    error  calli'ig    for   the    reversal   of    the    decree. 

Appellant    cor.pl  a  in?    the   court    Fhnuld    n-ir.   »llov.=ed 
all    three    of    the    counterclfiiT.s   or   e-et    "ff?,    and    in   punport 
of   such  contention  relie?  on   the   final   report   of   the   engi- 
neer in  charge  of   the  work,    r'hich  it   inpii'tr   by   force   of 
provision  7  of   the  contract  heretofore   quoted,    wap  final 
and  not   subject   to   review  by  the  court,      '^hie   ret>ort   found 
the   total  amoxint   of  work  and  labor  furnished,    wne  scl02,44'^.38, 
the   totnlpayments  made  i^87,544.?S,    that  nppellsnt  vme   en- 
titled  to   the  credit   of  .1;476.67  as  allowed   by  the  court 
in  its   decree  and  also   the  following   itetos:    (1)   i^f ■  or  etc., 
on  Kellof£   Incline   in  July  and  August,    191?,    t 773. 37.    (2) 
i iling  driven  in  fender  dike  April   191?,    43444.46.      (5)      il- 
ing  washed   out  and  not   recovered,    iJ2193.74,   mskinf  a   tot-'l 
of   credit?'  to  be  deducted   in  addition   to   the  payraent?   -Love 
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.^oi^i^noq,  »^i,  iDo-xl  ^li«>3   .4fl|»iX-i*   lo  ^cwa 
miuilnt  ->.-(i   va   bar.  ..  — .    »^1^  ax  l^M»roo97  94  o^  4#&|io«  x^ie»« 

'  /oo  »iii^  \!i  «f4iV9.T  «j  iOA^tfus  ion  6n« 

jiy   inri.  '>d^r6*>  atMUi  «iAMii|fuiX/';foi   art* 

tiuoo  9tU  xfi   hjam^l^i^  M^l^  Xfi^d^^'i  %t>  ixl>%ta{  #<u  pi   b«fXii4 

•  •ofs  (I)    :«(nix   ^^*roiloi  so^   oe^  J>aa  ••aapb  tii  ji< 
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nadc  of  $6,688.46  ^rhioh  he  deducted  from  $lC?,442.?e  1-  nving 
§96,i;&3.92.     He   then  deducted   the     aymente   abo-.e   referred   to, 
amounting   to  i^87, 544.23,    leaving  a  balance   of  C9,OOy.fi9 
and  found   thnt   ©uch  balance  v/as  due  appelleee  unlesp   there 
WPB  counterclaims.     He  also   eugL-«s"ted  that  anpellnnt  tnlf^ht 
have  a  claim  for  damafcep   in  consequence   of  the  delay  in 
the  completion  of   the  •work  caused  by    the  failure   on   the  ^  rrt 
of   the  contractor   to  r.roceed   at   the   rite    specified   in   the 
contract;    aleo   th"t   under  a  '^roper   construction   '^f   the 
contract,    the   appellant  inifht  be    entitled   to    recover   from 
the   contractor  the   cort   of  I'^bor  "nd  nrterial   furniphed   by 
it   to  protect   the  work  and  prevent   thew?j?hing   out   of   the 
southern  part   of   the    incline, 

Tiiihile  under   section   7   of    the   contract   the    estlajntee 
find    decisions    of   the   engineer  were   cade    finnl   .^nd   c':^nclueive, 
yet   ti.is  provision  wf!p  m«<1e   in    paid   pection   to   refer 
determinant  ion  of   the  amount  or  quality   of   the   rsevernl   kinde 
of  v,'ork  which  were   to  be  paid  for  under   the   contract  and   to 
all   queetions  which  rai(-ht   arise   relative   to   the   execution 
of  the   contract   on  the  part   of  the  contractor,    and  v.ts?  not 
intended   to  apply   in  a  c-se  vit  re   it  Trac  apparent  he  had 
roa'^e  a  mistake  in  his  lit'uree   or  final  cnlcuT  itions.      »e 
p. re  of  opinion   thnt   the   items   for  Ir'ijor   etc.    on   the 
xicllogf."    incline  for  July  and  -"^ugust,    1912   for  which  the 
engineer  allowed    -ppenisnt  a  credit   of  ',777.37,    should   hr-ye 
been  allowed  by    the   court   if   it  wae  not   included   in  the 
credit   of  Jf993.47  given  appellant   in  the  decree;    aleo  that 
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the   Item  of  f 3, 444. 46   allowed  appellant  "by  the  engineer 
for  piling  dri"»en   in  the  fender  dike   in  April,    1912,    should 
rtl^o  h^ve  been  allowed    by   the  cnurt,    nf    thia  wrp  neces»- ry 
for  tiie   completion  ol    tiic    contr-^ct.      v.e   are   further  of 
opinion,   however,    th-^t   the  credit   of  5-2,193.74   allowed  ap- 
pellant Tjy  the  engineer  for  piling  w??ffhed  out   of  the  fender 
dike   in  April  1912  and  not   recovered  yjs?  not  s  -proper  chrge 
agfiinet  appellees,   ae   it  v,  ould   eeem  th^t  appellant  had   been 
paid   in   the   item  of  ^3,444.48   for   reetcring   the  riling.    If 
ajpellant  *?ae  '^aid  for  ro'^toring  the  ^  iling   it   is  '^•^-^nrrnt 
it  wan   not   entitled   to  pay   for  what  r7';ehed   a^ay. 

i.'e  conclude   that   the  credits   or  countercl^itr.e  which 
appellant   eoiight   to. hove  allov/ed,    other   th.-'n  thnt?e   above 
mentioned,   were  properly   rejected  by  the  court,    tut  on  ac- 
count  of   the  failure   of   the  court    to  t,ive   r^.-n-nellant   the  cred- 
it"   to  v'hich  he   w'^s   entitled   ap   fir;ove    ^et   lort;  ,    the  decree 
v.'ill   be   revereod  and  the  cause    remanded   for   further  pro- 
ceedinge   in  conformity  with   th&  viev/s  herein  exprepeed. 

ue verged   and   reTT??nded. 
iiot   to  be   reported   in  full. 
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/.  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi)  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and^affixed  the  seal  of  said  court 

at  ML  Vernon,  this .-rrC-^S^- - day  of  April 

A.  D.  1916.  /^         /^    {     ]  /I 
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Opinion  of  the  Appellate  Court 


A  r  AN  APPELLA  TE  COURT,  Begun  and  held  at  Mt. 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand 

Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  to-wit:  On  the  Thirteenth  day 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois, 
following: 


Vernon,  Illinois,  on  the  Fourth  Tuesday 
nine  hundred  and  sixteen,  the  same  being 
nine  hundred  and  sixteen. 

202  I.A.  542 

THOMAS  E.  PASLEY,  Sheriff. 

of  November,  A.  D.  1916,  there  was  filed 
an  OPINION  in  the  words  and  figures 
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August  Eggert,.. \Jr.. J.. e.t.,.a^^ 

P.l.ain.tJL.ff.s.  .in.Errox.. 
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\- 


ERROR  TO 


No.  6 

March  Term,  1916. 


Stephen JP.    Sexton, 

Defendant   in  Error. 


City. 


COURT 


..East   St.   Louis 


^59iWY 


TRIAL  JUDGE 


HON. KOBERT....E. JJLAIIIIGM.. 


Bonn  Lo.   6.  iiarch  Term,   1916,  Agenda     o.    l. 


August  ii£igert,    Jr.,    a.n^  Charles  "'..    ) 

) 
Lur?t,  ) 

i-laintiffp   in  i..rror   )  -vrror  to  tity  Court  of 


)  :       '     't.   I  ouis 


btenhen  a>.  ..e;<ton,  •  ruptee,        ) 

) 
TJefend'- <  ^ -■  ^rror.  ) 


Cpinicn  \..,y    .'i^v'ivce,  ...  .:  , 
---oCo--- 

:  lair.tiffe   in   error,    ■!:)y  rrrit   of   error   to   the  City- 
court   of  .Ja?t    ."t.   TciAi^-,    ]."\e  l)roi'{  v.t   to   thir   court   the 
record   in  a  loreclorure  proceeding  attain ;-t  certain   real 
eptate,    v,>.ich   re<*ulted   in  a  decree   in  f ?  vor  cf  defendant 
in  error,   and  the  question?  presented  for  our  consideration 
aripe   out   of  the  follov/int;   facts: 

On  J.''nu??ry  1:?,  1911,  August  Lg£,:ert,  ■''^r.  executed 
and  delivered  to  L;tephen  '^.  .;exton,  trustee  and  defendant 
in  errnr,    tv/elve   'iromitFory  notee   of  th-  ya&le 

to    raid    trustee   at   the   of  ['ice   of   3eyton   rnd   '-onrr-.ny ,    .:e:<ton 
Puildlni:,    in   the   city   of   '^art   Gt.   Louir,    Illinois,    four  for 
t}!e    pini   of  t500   er..c]\,    and    tro    for   rircc   ere: 
in  three  yesre  from  date   and   the   -rather  rir  frr   ;.;ce   suin  of 
$1000  each  due  in  four  ycr?,   making  s   total   nrnou'-t  of 
$10,000.      Jisch  of    raid  note?  provided    for   irtc       ■  reon 

at   the   r"te   of   cix  -er  cent  ^^er   btpv    ,    -oayrb'j  -    seHl   c.-- 
t>ie   12th  day  of  January  nnd   .Tuly   -if   ench  ye^r,    "on   the 
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preeentation  and   eurrender  of  the  reepective   coupons 
hereto  annexXed  at   the   said  ofi'ice  oi  Sexton  and  Compruny." 

To   secure   taei?e  notes  Egbert  gave  a  }aortgat.e   on  ti:.e  prop- 
erty ioi-eclosed  to  aeid  trustee.     This  mortgage  provided, 
axaong   other  tlainfes   tliet  all   taieg   and  ap!»e0snentf      -ould 
be  fully  paid  "by   said  ;gfcert,    and   that  ^.g£.ert 
the   improvements  on  the  yriortgaeed  prcjaipec   inrured     "to 
the   pp.rne   aruount  and  "by  the    eef.ie  "ind   of   in^urmcc 
force  upon   e^id  property"   and  that  a31   of  e;  id   inmirc.noe 
to   the   amount  of  the  v;:ort£,a^:e  delt,    should  be  payable  to 
and  collected  by  said   trustee   aud  iiie   succer-soro   or  the 
holder   of   said  notei?;    that  in   the  event   eaid    .;.{:ert   giio 'Id 
neglect  to  pay  the   ta:cet;   or  assessmenl  .id  premiges 

at  leaet   ten  daye  before   the   day   ouch  prssiises  !;:ight  be 
sold   for  non  payment  of   the   saiTie,    or  should  nefjiect   to  pay 
all   the  insurance   on  said  preniisee  whc  .  -ysvle, 

that   said  trustee  nieht  pay  the   saxrie  and   euch  taxes  and   in- 
eurance   should  become   so  riuch  additional   indebtedness   se- 
cured by   said  mortgage;    that   in  cace   of  a  default   in  the 
payment  of  said  notes  or  any  coutiont?   for  ten  dry^  or  in 
the   event   that   said  ^iremises  v/ere  permitted   to  Ve    ^oid   for 
taxes  tfr  asseesraentc   or   there  was   a  failure   to   keep  v. 
sr.id   insursjice,    that  then  ct  the  option  of  the  leg"»l 
oi   eaid  notes  and  coupons,    rai:i    of   said  TiTi-'^^-  '^"i    -md   -..- 
terest   together  witli  r "  i     mxeo,   assessment  jururnnce 

paid  by   the   ::ortga£.c,      ;,       ic   terms  of   the  v;iortt;,r,/ , 
night  becoise   due  and  collectable  by   euit  nt   le\.   or  by   the 
foreclosure   oi    si^-id  iuOrtgage.      Subseouently  and  prior   to  the 
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trintinfe,  of  thie   cult  ilggevt   cold  the  property  included  in 
eaid  mortgP£e  to  Charlee  i.   Hurrt,    one   of   the  rjlsintiffe 
in  error.      In  January,   1S1£,    the  trustee   file'  to 

loroclote   the   (mortgage,    alleging:   default   in   tiu      riyTr.«^nt 
ol  principal    -^nd    interert,    n  failure   to  kecr^   i 
Eurai'.ce  and   tliat  the   :;r<b   ire  etn  perrr.it  "id 

for  taxes,      hurst   vie.^  j.ot  rnede   a  party  defcridr,.t    to   tiie 
suit,    Ijut  afteiTParde  ca-me  in  and   filed  an  3.nf.v'cr,    ptp.ting 
liiat   on   June   1,    1912,    he  h&.d  i^jurchased   the    re?;l    estate 
mentioned   in   tiie  "bill,    from  Aut.-Ut?t  j^^-iert,    pii\jcct   to   the 
i-ortfer^  e   indebtedneps   above   referred   to;    t/.it   -e   received  a 
warranty  deed   tiiei*efor,   which  v.re  duly   filed   lor  record   on 
June  3,    191C,    in   the   office  of   the  recorcU^f   the  proper 
county;    tliat  nfter  acquiring   ssaid  deed,   he  employed  eaid 
i^exton,    trustee,    to  act  ae  his  agent  and  ccIj  ect    the  rents 
accruing   from   paid      remises  and  thnt    srid    tr^.-' tec   Rccf--!'-<' 
said  e»4r)loyment  nnd  has?   since   then  colJected    tl-a   rent 
paid  iurct;    that  he  h^d  -naid  all    internet  due   r-n   the  notes 
and  that  the  ne>:t  payment   of   inters rt  would  hnve  'been  due   on 
Januax'y  1?,    l&liv,    but   only  upon  condition  of   nrcrentation 
and   purrender  by   eaid    trustee   to   said  hur-?t   o.'  I'.'^onB 

and   iiotcg   representing   the   aiaount   they,  auc ,  ..':?t 

i.etj  always  been  ready  ar.d  v/illing    to   pay   ■    j  oteg 

wid   the  coupon  interest   thereon   if  presented  and    surrendtred 
to  :iiiri  "by    comploinant,    and   is  nav  able  and   willing   to  pay 
any  fa:i0unt  the  court  '.'i£,ht  decree   to  he  du. 
that   "eaid  4'40O0  was  aue  Janur.iy  J  f.,    i.  •jinetizri*  in 

the   spring  of  1914  before   default   in  vays-ent   tiierecf,    ^^aid 
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Kurst  v/ent  to  Sexton  and  Company,    offica   of  complainant, 

to  pay  if4000,    and  parties  in  ciiarge   thertiof   riaid   they  did 
A 

not  have  the  note;    th;\t  othei-  rersone  had   t}ieiD,    thnt  fney 
collected  for  theaa  and  -would  not   tell  who  hf?d   eaid  notes 
or  where   the   sar-ie  v.'ere";    that   tiie   trustee  Knev-',    before 
the  filing  of  the  bill,    that   said  Kurpt  had  purchased   the 
property  and  was  and   still   ie   tlie  ov.ner  of   the    raae;    th-^t 
if   it    ie   true   that   sriid   trustee   xiaid   the   tnxet?   snd    in- 
pursnce   on  eaid  property,    as  by   hiia  alleged,   he  did   so 
T'ith  the  rent  money  collected  by  him  from  tht   tcnante  on 
said  r,recaise©  as  acent   of    taid  i.uret. 

The   case  ynoj   rti'erred   to   tv^e  nv  -ter  in  chancery, 
v;ho  nade  a  report,    finding   th'  i,  ter^^^il   -?negn- 

tione  of  the    oill    ol  complaint  had  been  nrovc    ,  :>.e 

account,   and   recomniended  that   a  decree  Le  entered   a-i  prayed 
lor.     Later   the  maeter  filed  an  amended   rei^ort    ^ou.e'vdiat 
fuller  than   the  first  and  restated  thv  this 

report  he  found   there  v  thcphen   i  .    ^e>;1  ^;teq 

who   OTRTied  the   note?,    the  v  the  principal,    amounting 

to  ,         ,    interest   thereon  to  -^larch  P4,    1915,    in  the   pum 

of  ^728, S4  also  !|110.e3  eypendedfor   insiurance  and  :*5.    for 
extenpion  of  certificate   of  title,   i-aVint   o    totnl   of 
no, 844, 37.       -he  crtE'ter  also   found   fro;:   evi    ence   ^iroduced 
before  hi^n,    that    the    {juffi   of  .;6u  Ine  vevr'.,  '    r.pry 

and  a   reasonable    pnl  icitore  I'tc   ior   rervJcee   rendered, 
and  this  aciount  wae  added   to   the  tot-jl 

jectione  to  the  uisfter'e  report  vere   cv^  -  .    .  -nu 

renewed  as  ej:ceptione  in   the   court  upon   U..x    ^ni,  '    the 

re-Dort>      Hi c  court  overruled  the  erce-ntior.?  to  tj.^         .v,*,r'« 
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report  and   entered  a  decree  of  foreclopure  in  hnmony 
v/lth  the  inaeter^Jp   finding.      A  eale  was  ordered  and  a  re- 
ceiver  of   the  property  appointed,      in  -pursuance   of   the 
decree,   a   sale  cf   the  property  took  place,    v/i.ich  v/.-ib  after- 
wards  pet  aeide  and   vacated  by   th.e  court  for  the   reason 
that  the  master  did  not  give  notice   tlicreof  in  the  ;:aanner 
provided    ..y  law  and  Toy  the   decree    ordering   the    cala  and 
a  resale  "v/re   ordered. 

It    apTiC-TS     t.-     V      ■.;.0        j;.  J  c-       'i       u.:i:r     v.  j.  ii  .c  j.  ■  ■   -  .1.     •J.ts'bt 

secured  "by  the  nortgai,©   in  this  caee,    toeether  v/ith  tlie 
Interest  thereon  for  &  year,   w>b  due  and  v.r.paid   it  the    time 
of  the   iilint,   of  the  bill,   tut  plaintiff  in   trior  :.u::':  ;, 
claiiris   that    the   till   v.'.:.;    y.rematurely   filed,    becaare  :,& 
was   entitled   to  have    the  notes  and    coupons   attnchcd   t:.ereto, 
presented  to  uiE.  at  a  certain  place;    that  he  -went   to   the 
place  agreed  upon  in  the  notes   nnd  coi>ponp   «nd   oflHrod  to 
pay   til-  but  tJiat   they  vert.  unable 

to   obtain  then  and  he  furtl'ior  al3e£;ee   that  rlways  beai 

ready  and  v.illing   to  pay  the  notes  and   interent  coupons 
due   thereon,    if  presented  and    surrendered  to  hira   -t   t>ie 
plnce   named   and   is  not?  oirje   and  willing   to    f.siy   -^ny   pjnount 
the  court  r-^ay  decree   to    re  due   and  payD  ortgage 

notes  and   interes?t  v/ere  produced   on  al   and  murt 

eoiaetinc   he  paid    uy   r  i.-intilff.-    in  ^  rror  if   n   loreclorure 
i?  to  be   rvf.rted.      hurrit   inpipte,    however,    that   it  cannot 
be  done   in  this   suit  and  that  he  must  be  pentatted  the  op- 
portunity  of  i>nyini,   the   debt  without  paying  ptr    of 
trre-  cuit.      it  Vrss  -orovided  in   the  notes   tl -".l   _i.ii;i  1      "        .d 
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interest   sho\ild  be  payable  upon   the  >-'rGeent?.tion  rind   cit- 
render  thereof.      The  )\oteF   in  this  cape  •were  made  nayRUle 
at   the    office   of  Sexton  and  Cor-.p-ny,    Sezton   Buildint  ,    in 
the   city   oi"  iCast    :it.    l.ouip.  and   the   interc-t    - 
payable  n   and    rnirrender   there    -  ,  nid 

of  lice.      ;^ection  .0.    70  of  our  L'egotiable  Inptinivaent  /ct, 
provides   "i  resentuient  for  payment   is  not  nececpai-y  in   or- 
der  to    fjiiv.rtje   the  person     rirunrily  liable   r-y^ 
nient,    except   in   o-^se    of    banl:  notes   "out   .' :  u'truiiient   is?, 

"oy  its   teri's,    payable   ot   a   s?pecial  plac-.' -,  ""  e 

and  v/illinfc;   to  z'-^   i"t   there   at  njaturity,    such   .:.  ,iiity   and 
•«i'iilin(_ness   are   equivalent   to   p   tender   r.i     ayr..ent   on 
hie  part.     .' ut  except  as  herein  ctherv/ise  provided,      re- 
sentment for  payment   Id  neceeeary  in  order   to   charge   the  dr-- 
er  and   indornert?".      section  74   of  the   oa^ie   oct     taten    "1'he 
inptrument   mupt   be   exiii.:'ited   to    the  r  er^  t     "•     •    v.-iiom  -nny- 
nent    i?   demanded   and  vhen    '  '     ' '■■     nid  mu:  L      v      .;]  ivered  up 
to   the:  v:"rty  paying   it."     .  ..  .   .  .  rst  had  paid  all   the    in- 

tt;reet   due  up    to   January   1",    1914,    and   vhcn  he     aid   intcrert 
he   received  either  a   receipt   or  interest  coupon.      In   cace 
he   received   p   receipt,    the    couponv/agi   eubsequently  mailed 
him.       .'hen  he   went   to    the    oil  ice    of    f.exton  and  Conrpony   on 
i.arch   ;,    1914,    the   coupon?  v.ere   net   in   the     iOeree^ 
.  r.    Jexton  and  'i.e  ^o't   ^-   receipt   lor   the   intcrt  .'t  naid. 
j'.t    testified   thut  he  alv/aye  jiroteeted  a^,- irirt    -cce.vtinf: 
receipts?   ^nd   acked   ior    the   orit.,ina].  noter;    the" 
Liiue  liG  u'ent   there  he   apked   for  t/-.e   CDvpon:  .: 

any  uoncy   but    "they   s'lid   they  did  not  liavc   the\  a 
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thij?   euTaject  k:r.    Sexton  testified  that  I.urpt   fipked  for 
the   couponr.  Ifut   that   they   were   not   in;    tltat  he   (?:• 
tel3    him  where   they  v;cre  ■becauf?e  he   did  not    tell    -ir.y    -ody 
about   them;    thp.t   they  hcid  hec-n    sold   and   thst  he  had  to 
tet   them  from  the  pereons  v.-hc   ov,Ticd  thera.      Counsel   for 
defendants  in  error  ini?it-t  that   it  vre  not  neceps-ry  for 
the    trustee   to  vroduce   the   coupons  v.-hen  demanded   to   do    so 
by   the   debtor,    but   v;e    sre    incD  ined   to   the   opinion   th?^t  by 
the   lan£,UEj;:e   of  the  no  tee  and  under  the  Mefotiable     Inptru- 
ment   Act,    the   debtor  had   a   rit,ht   to   require   thrt    the   cou- 
pons   !?hou3d    be  produced   to  him  before  he     ■'.■'Ic      •^y.'.cnt. 
lliefendant   in   error  F.urrt,    clsir-r-   th"t  '.  een 

ready   .:'nd   v,i:tlin£    to    -■■?y   any  of   s?aid   note  .e   intcrcrt 

coupons   thereon,    if  ;.r-,  sented   and   surrendered   nnU    ir- 
able  rtnd  'billing   to  pny  any  -nount  due.      Counsel  for  plain- 
tiffs  in   error   ?tate   in  their  brief,    thr-t  v.'r.en  Kurst  went 
to    ;ay   the   amount  due    a  day   or   so   before    t:  ig!    ■••uit  v.'^e 
brcut:ht,    he  demanded   thp.t   note   nnd  coupoji  rendered 

to  him  upon  jvayment  and  was?   told  thnt  he   coild  riot  have   tht 
and    "that   tlriey  \/ould   not   tell    him  where   they  v;ere .  " 

The   record   in   this   case   is   rtct  rholly    r^atisfactory 
as   to   Ti.'hat   took  place    in   regard   to    the  payment    jf   interest , 

ut  v.e   ?re   unr^ble    to  dircover  fro  r^t'r.'   teetimony 

or   eleev/here   thr^.t  he  made   any  attempt    to   ^lay   cither  -irinci- 
pal   or   intrest   nfter   -arch  1    ,  ,    v;)iich  -"   t;    the  date 

of   the   l-'st   recei-ot   offered  by  j'.iu  in   evidence      It   doe?? 
not  ai-ipenr  that  ?ie  pre?evited  liimself  at   {'  '  '  c 
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to  pay   the    snxae   end   the   interert   t]iereon,    upon 
duction   nnd  deJiveiy   to   htm  of   the  paperp.      Jic   therefore 
did  not  "bring   hissself  v/ithin   the   requirement:^    of   t}ie   in- 
etrujrcntp    in  queption    nr   of   the    ptr.tute. ,    to   entitle   hin   to 
the  ropeeopion   oi'    ?uch   ini*trurrien  ts,    ^r.A  conrecuently    .'e- 
i'enop.nt   in   error  h^d    the   ri^.-it,      fter   the     ■r>-t.urjty    oi    -r.  1. 
the   indehtedne??',    to  bring  hie   puit   for   t'-'e   i'orecloeure  of 
the    .ort{::a£;e,    "s   he   did.       'c-ne   question    J?   r-i?cd    Viy  -nlnin- 
tiffs   in   error,     -s?   to    the   correctnepsj   of   the   n.nyter'e    ."tate- 
merit   in   regard   to   the   o.mount   dve    to   defendant   in   error   for 
taxes  and   insurance  i^aid  "by  him  under   the   -nortgage.      '-"I'.eir 
claim   is?  haced  upon   the    ntr.te;;,ent    oi     r.    Kurct   that  he   had 
employed   the    firm   of    ::eyton  and  Coiiijany   to   collect   rt^nt?   on 
the  prorerty    in  quer-tion   ~nd   nu  t:  crized   them  to    •- py   taxes 
c'.nd  insurance   out   of   the   fundr  collected  "by  tj-iein  p-nd  that 
they  had   received   sufficient  rent   to  -.'^y   t'iis   jndebtedne^e . 
It  p.-p'^ePT^   fro:ri  the    :roofe  hot/ever,    thrit   "tchen  T:,    Sexton, 
the    trnctee   ^vriF-  not   a  T/ienher   of   the    fi  t;:ton   find   Cora- 

■peny    ard    theref-^re   v/hatever   dcalinfc  I  r.    hvirs-t  n«y  h"  ve   "'■re' 
\.ith    thn--!   corn'^;;;.y,    concernr?   only  him   ^.nd   thetn  rmr!         ,        e 
trustee.      The   riicount   allov/ed,    liov.-ever,    "by   the  ::;aster,    for 
tr-yev  ..urrnce  paid  hy   the    tri/S'tee,    rec' r   to   Vie    fully 

vnrrpnted    by   tlie  proofs.      Upon   careful    consideration   of    this 
record  v/e   >ia.ve   arrived   at   the   conclusion   thi?t   the  rnn^ter '  f? 
etfitenent   of   account  v.-as   corect,    that   the    .-nit  v;ac-  not      r.-- 
nnturely    ,rcught   and   that   the   decree    '^f  t: 
should  he  af 'Timed. 

Deci'ee  affirncd. 

liOX   to  be   reported  in  full. 

-8- 


tOcpJl    8 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  wUhin  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this- ^  J.J^. dai^  of  November, 

A.  D.  1916.  /?  />      r~^ 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPilviON  in  the  words  and  figures 
following:  \  ; 


John  T.  Hayden,   li^ecutor  etc.. 


N0..II.. 

March  Term,  1916 


APPEAL  FROM 


..B.enj.aanin..J.*..H.argan.,....Gu.ardian., etc 

-r^pell^t* 


Circuit 


COURT 


Pulaski COUNTY 


J 


TRIAL  JUDGE 


ffON. BEH.JAMIH....W.......E.0P1...... 


Term  i;o.    11.  .  nrcji  Ten.,    1916.  /^enda     o.4 

John  T,   Kayden,   l.xecwtor  etc.,  ) 

Appellee.  1 

V.  ) 

)      Appeal    .riT>rn     ulaolci. 
i>enjamin  J.  Hargan,    Guardian,    etc.,] 

A--^  pell  ant.  ) 

Opinion  by  Higbee,   .  J. 
oCo 

V.'.    T.   Kayden,    of  I'ulaelci   county,    lUinoisi,    died 
leaving  a  lapt  will   and   teetaraent,    ?;hich  v/p..e  duly  admitted 
to  probate   in   ?aid   county.      Aiopellee ,    John  T.   Ilayden  wa - 
named   ae   executor   in   the   will   and   duly   qualified   ae   such. 
At  the   tinie   of  making   the  will   the   testntor  had    ceven  living 
children.      '  rior   to  hie   death  a  daughter  Ida      .    r.argen  hnd 
died  lea-ving   four  sninor  c:ji3dren  and    of   ther-e  :;>enjanin   ■'. 
Hargen,    appellant,    was   pp.^ointfcd  ^.uardian  by   the   county 
court  of   eaid  county.      The   teptator  ovmed    .everal   tr-cte 
of   land  and   in  making  his  -f/ill   he  gave   to   sor.ie    of  liie   ciev- 
iseesi  Innd  and  others  money,    and   in   or'.er  that  aJl    ezcept 
one,   who  v/as  afflicted,    ehould   share   equally,    he   valued  each 
tract   of  land  and  provided  for  payments  of  money  to  be  >;iade 
in  auch  a  way  as   to   accomplish  his   object.      That   the  ulan 
edopttd  may  be   fulJy  understood,    we   think   it  best   to    ^et  out 
t:  is  portion  of   the  v.ill  v;}iich  is  as  follows: 

"I   bequeath  to   George  ".v.   Kayden  the  north  IgII   nf 
the   northeaet   quarter  of   the    southeast   quarttr   of    pecti-  , 
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tovmship  16,    range  1  weet,    nt   va].uation   of   one   thousand 
dollars,    as  per  bond  and    cash   to   '.aJe   an  equal    share.      I 
bequeath  to  l.ary  i. .    houlttte   the  east  half  of   the   pouthv/e?it 
quarter  of    section  15,    tov/nghip   16,    range   1   wept,    at   a  valua- 
tion of  tv<o   thousand  dollars,      1  bequeath  to  V..   T.   Hayden  an 
equal   share   in  caeh.      1   bequenth  to  John  '.'~,   ilayden  an  equal 
share    in   cash.      I    bequeath  to  1  ariah  C.     .anuara  the  north 
half   of   the   southwest   quarter  of   Ejection   7,    tovTiship   3  6, 
range   1   east,    at  a  valuation   of  twenty   live  hundred  doll?rs, 
as  per   oond.      I   bequeath  to  l;oinantha  A.   Ilayden   the  ho:ne 
place,    conssipting:   of  thirty  acres,    in  eoction  7,    tcv.'nehip 
16,    range   1   eaet.      On   this  I   put   no   valuation,    as    she   is 
unable   to  jaa>:e  a  living,   being  a  n-ute,    and  I   recomriend  her 
brothf;    i?^.    J,  Hayden,   ai?  her  guardian,      i    bequeath  to  the 
heirs   of  Ida  ?  .   Kargen,    deceaped,   being   Iva3    Kargan,    lleeda 
Kargan,    Verna  Hargan  and  Zelma  hargan,    the  v:e?t  half   of 
the   southeast  quarter  of  section  13,    tov/nehip   16,    range  1 
■weet,    at   a   valuation   of   sixteen  hundred  doll-'^rs,    p,e  per   bond. 
1   bequeath  to   Samuel  J.   Hayden  tliirty  acres  in   Dcction  3  2, 
toYrnship   16,    range  1  v/est,    oq  per  bond,    at  a  v-riuation  of 
sixteen  hundred  do31ars,    also   eighty  acres,   being   the  east 
half  of  the   south  east  quarter  of   section  3  5,    tormship  10, 
range  1  wept,    nt  a  valuation  of  thirteen  hundred  dollars 
as  per  bond.  ,    this  land   is  ax'-   described  from   the   tliird 

principal  meridian,   :u3ap!:i   county,    113.      ITov/,    as   the  above 
disposes   of  all    the   real    estate  until   the  desise  of    ny  v'if^:, 
unaline  Kayden,    then   the  house  and  lot   in  .  ound  City  vill 
have   to  be   sold  and  s   division  lUcide.      ITov,    it   is   ■•y   earnest 
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degire   thnt  niy  e Estate   shall  be   settled  as   alsove,    each  shar- 
ing  equally,    except  konsjitha  A..    Tiioee   that  hae    'orc   than 
their   ehare   in  land  ir.uet  pay  over  the  "balance    eo  all    may 
have   an  equal    share,    and   indetitedner?   to   the  estate  'oy   any 
of  the  heirs  "by  note   cr   othervdee   shall  be  counted  a<2ainet 
them  ne?  cash.  " 

The   testator' 9  vddoT?,    Lmaline  Hnyden,    renounced  her 
rifht©  under  the  will   and  filed  a   suit   in  the  circuit  court 
of  eaid  county,    clairaint  dower  and  homestead   interest   in 
the   eptate   of   the   testator  and   sought   to  have  declared   void 
and  of  no   effect  a  certain  anti-nuptial  a{.:ree-^.ent  entered 
into  betv/een  her  and  eaid  testator,   prior  to  their   inter- 
marriage.     Later  she    settled  her  claims  ac.ains-t   the  ef-tate 
vrith  the   executor  for  the    sum  of  ;5ll50  md   the   right  to  u!?e 
the  homestead   during  iier  life   and   this    eettlerient  was   rati- 
fied and   indorsed  hy   the   county  court.      The   erecutor   then 
made  a  settlement   showing   the  condition  of   the   estate  by 
■which  it   appeared  that  by  equalizing   the  devtses  and  be- 
quests,   each  child   except  Hoznantha  A.,    y/ould   be   entitled   to 
^1429,42   counting:   the   four  'rdnor  cViildren   of   'ida  :  ,    l.argan, 
deceased,    as  being   entitled   to   one    9h?re   of   thrt   aTiount. 
The   jpnd  conveyed   to    the  Hargan   children  v/ac    valued  by   the 
testator  at  $16 "C.    and   in   order   to  pay  this   difference   and 
equalize   all   obli^ationo,    the   executor   determined   that   they 
should  pay  to   the   estate   the    eum  of  0500.73.      This   sum 
not  being  paid   into   the  estate,    appellee,    ac>  erecutor,    filed 
a  petition  at:,ainst   appellant  as  guardian   of   the   four  r.iinor 
Larfc,an  ciiildren   above  named   in   the  county  court,    a^-  int.;   that 
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\_ the  o^im^   court   ascertain   the  aniount   r.eceesary   to   be  jjaid 
over  by    the  4ra(r«gaii.  rninorf?    to    the    executor,    to    eqi'ali?:e    the 
deviee    to    them   in   accord.ince  with   tjie   tei'i-.p    nl    said  will  , 
and   that  upon   said   amount  being   ascertained   -mA   r-ctcn/iined, 
that    raid  guardian  be   required    to    -ay   to   eaid    er.eciitor 
the   amount    so   fixed   oiit   of  v/hntever   fund   should  be   in   iiis 
ha.ndc   as  guardian,    belonging;   to    said  jninorf   and   that   in 
cace    said  guardian   die-    ■ '^t    •  =^ve    sufficient   funds  with 
v.'hich  to  -ay    sp.id    anou  .'.,    t..'t    t'nen  he    be   directed   to 
file   i.is  petition   in    raio    court    for  leave    to    ..ort£.a;  e  hip 
v/prdc'    real   estate,    ;  or  a   sufficient   a/iiount   to  ^.p.y    the    snrae^ 
Appellant   filed   an  ant'V/er   denying    tnc   auti^oricy   nnd 
jurisdiction   of   the   court   to    consider   t't.e  natter  and   fIso 
petting  up   p.e   a  defense,    thnt   under   theproper   construction 
of   the    terns   of    the  v;ill    each  of    snid   four  lainor   Ci.ildren 
v/ps    entitled    to   fieOO   and    tlierefore    they    did   not'  owe    the 
ec-tpte   anything-,    but   on   the   contrary   ti:e   ectrte   w's   indebted 
to   them.      Upon   the   henrinf^   the   county   court    sustained    the 
petition   and    or'  ered   thnt   the   guardian  pay    oaid    sura  of 
v3'~'",73   to   the   executor.      An   appe??l   v/as   ta>ren  from   this 
order   to   tlie   circuit   court,    vvldch  also   iound   in   .r-.or   of 
the   eyeciitor  but   found    th?t   the   ez-^ct   aaount    to   be  ^raid   over 
ty    sr:id  currd ien,    Lac    not  eterained  by   the   county   court 

and   it  v.as   therefore   ordered   that    said  £vrvC.ian   F-ply   in  a 
proper  proceeding    to   ascertain   the  aaount    ■  ece?^sary   to   be 
paid   over   to    reid    executor,    in   order   th-  "and    devised 

to   bis  v/ards  iiicht  be   relie'ved   of   the   litii   cr   chrr£c    of   any 
excess  \'i3nich   they  may   hs.ve   received   over  and   abo\e   their 
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equal    share    in   said   estate,    if   any   such  s/iould   be    lovmd 
to    e:c.irt;    tliat  upon    said   amount   being    so    r^  rcertamed, 
piid   t:,uardian   should  yiay   tlie    same   to   said  e:'eCi'.tor,    ovit 
of  any   funds  beloneinc    to   eaid  v/ards?   i  •;  ,      .  thin 

thirty  days  and   in   cv.re  he  had  not    Lullicient    iunde   to  pay 
raid  ainount,    tl-.at   he    chculd   iE:u.ediately  ap-ply    to   the   county 
court    oy   a  projjer  petition  lor  leave    to    seJl   or  jnortgaee 
r.erronal    property   or   rcrl    estate    suiiicient    to    satisfy 
ppid  anount.      1  rom   the    order   of   the   circuit   court   an  fit. peal 
vp?   ts'en  to    this   court    cy   the  guardian   of    en  id  rainors;. 
7'here  v.-ns   a  tnotion   filed   in   this   cape   to    etrihe   the   record 
and  alt'O   the   bill    oi    ea^cepticns   from   the  files.      As   to 
t]ie   record   the   fault   eufeteeted  v/a?   curpd   by    the   filinc   of 
r    fsupplcnental    record    by  leave    of   court.      'he   point   roiled 
r:  nin<}t   the    Lill   of   exceptions  v;r  s   that   the  order  t^rsnting 

-;      ^.-pvr^l,    proviaed   that    it   should  be    filed   v/ithin   sixty 
days   but   that   it   was  not   liled  v/ithin   tiiat   ti.:e.      The    ort:er 
of   the    circuit   couj.t  w: ;    i/iade    on   June  16,    and   the   amended 
record    s>iOV/s   that   the  bill    ox    e:^xeptionp  v/as    sirned   by   tlie 
trial   Jud^e   on  August   16    follov/ing   and   thst  an  order  v/.^s 
nade   by   the   jud£.:e,    directing    the   cleric  of   the   circuit   court 
to   lile   the  "bill    of   er.ceptions  nunc   pro   tuAc ,    rs   of   Aufu^t 
16,    li)15.      The  bill    of   exceptions  v.'aB   t}-erefore    filed   on 
the   3i:-ty-f ir;t   day,    out   it   appears   that   the    sixtieth  day 
was   Hundny    and    it  v/as    therefore    rufficient    to    conp3y   vith 
the   rule    that   it   be   filed   •■^n   the    following   da;  :-p 

proYideu    \i'   claur?e    11    Oo.    section   1,  ,  -^ur/ 

i.evieed   Statutes   th.-tt,     "The   tiae   vathin   ^.'hich  any   act  pro- 
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vided  Vj  3  aw   ie   to   be   done,    phall    oe   co;nputc(l    :y   e::c .  vding 
the   fir«t   day  and    including;   the   1     .t,    unlesr    the   3;'>t   day- 
is   Sunday,    and   then   it  al£?o    3riall   be   excludec  .  "      Z 
EV.ance   ol    this    statutf;,    our   supreme   court  held   thr, t    wnen   the 
last   day    of   the   ;.eA-iou   fi5:ed   by   the   trial    court   for   i'ling 
an  appeal   bond,    ie]  1    on   Ounda.;  ,    the  bond   filed   the   follow- 
ing day  ran   in   avt   tii.e.      .  eople    v.    ScanlaiL,    265   I11.6C9. 
'Jhe      otion   of   a-opellant  v/cIf    thcrefcre   not   \,tll    ioimded   and 
ca.'    .ot    be    scotained. 

AT-,iTe]lant   C'-^ntcnds  here   ac-  iit    ..id    .ov. ,  ov.-.^hat   the 
circuit   court   erred   in  holding   that  his  v/ard.e    took  under 
the  \i11,   per   ptirrje?   and  not   •  tr   capita.      It    it?  vel'    not 
to  lore    t?i,;:ht   of   the   fact   tlvnt  by   th:""  vi"' ">  ,    the   land   p.n6    "ot 
TToney   vas  willed    to   the'^io   children  and    be   the   rule  whatever 
it     .ay,    the   land   is   all    tliat   the   four  ciiiil.dren  v/ere   devised 
and   entitled   to  :,et  and   the   onjy  question  which   cor.   -^riee 
ir?.  pr   to   v/hcthsr  it   war;   the   interest   of   e;  ch  c.  r  '-.he 

interer-t   of   alJ    that  v/p. -:   to    tje    valued  at   •lie  .  _  '  - -• 

Innt'p   contention    i.9   correct,    then   the    vp]ue   of    the   four 
intere,-te   would   be   6400   and    the   four  minora   v.ouJd  hpve    to 
pay   ir.to    the    ectate   a    very   1  nrge    suis    to    equal  ire    t:;£ir   in- 
terest v.'itJri.   that   of   the   otherr,    vhich  v/ould   of   courre    render 
the   devi-e    to    ther.  v/orse   than  unelss.      It    is  plain,    however, 
that    the   tertator   intended   only   to    value    tinr   ^  h->lc;    tr   ct 
de viced   to    the  r.inors   at   •'. IC'''    and   it   is   furthtr    evident   from 
the    rending;   of  the   v'hole    instrmnent   t?nr!t   the    tcftf:'tor  aleo 
intended    that   they   sQiould   t=^]re  per   gtimes   and  not  -per   car) i to. 
The   nert   quec-tion   is  whether   the  -orobate   court  had   such 
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eqv'.ita' le   juripdicti'in   in   the  c^.f?e   as  pemittf'.  rr",ly 

settle    tl.e   e:.-t;iv,e    and  whethei-   t"/ie   appeal   carried   sucli  equi- 

trinle  povrerr;   Y/it}i  it.      The  ma'oterp    invclvGo    and    sought    to 

lie  p6^vcted,\!cve  p.21   related   to   the   estste  of  Vr,   T.   Hayden, 

deceased,    which  v/ae   in   the  court   of    f ettleiutnt.      The  law 

8fc.e..;j:    to   te  v/elJ    t ttaVlished   by   tlie  courte  of   thi?    pt=ite 

that   it?  projate   courts   and   the   circuit   courts,  on  appeal, 

in  prrj'jate  natters,   have   the   right   to  ej'ercice   equitable  1 

juri eviction  in   the   £?ettleinent  of   estate?  v.hen  '-f, ce  ■  mry    1  -^ 

to   further   tjr.e    ends   of  juetice   and   that   it    ip  ^     ,       ex- 

tracvr";;  n-  ry   creep    t}ir.t   court  £    of   equity   ^  i  upersede   the 

■•.rob-^te    court   in  urJ:in£    Tuch   pf;  Itlernents.   Wadsv'orth  v.   Con- 

:. ■     .    .'-■.  ;       \epard   v.    ....peer,    140  lll.r56.      The   ad- 

juctnent   of   thorc    -.s.  Iters  neccc-pary   to   he   done   to   equalize 

tie    irtereft   of    the  ilargan  minors  r.'ith   the   other  devisees, 

under   the  Hayden  will,    could  easily  and  properly  be  done 

by   the   county   court   in    the   er.erciee    ci    itr-  probate   juris- 

dictin  the   a:.;ount   to  te  paid  ?aad  first   to  be  determined 

in  tlesnent   of   the   affaire   of   tlie   e-tate,    there   ^ 

v/ay    :..y  the  pov/ers   of   a  court   oi'    lav/  could  be    invoiced 

to   deterr^ine   the  i.-atter.      It   is  probaule   that   the  ^aaount   to 

be  paid  by   the  ninois   could  be   as-cnrtfined   ?rxC.    -n   adjust^Tient 

of  lies  made    in  a  court    of   equit..  ,       .t 

j.e   eacily   i^^one   in  probate, 

Kt...  cl    i-es::.  '     ■         -11    equity   should  necessarily 

be   crll.i.C.  upon   to    supercede    the   coui'ity   court   ir:  jr.akin,- 

adjuotnier  t ,         :    conclude   that   the   co\iii'''.^  ',       vler   tAe 

equity  povrer^   i"..-ven   it  by    f?t.';tutc,    coc^iu   _r'/.-    z:.a   relief 

i?ourht   for   in   the  retition   filed    oy  a-Toellee,    pnd   th.-.t   the 

circuit  court   on  appeal,   had   the   c-aine  ^-^ower  v,r.6    t;  e  ^udfx'ien'fc 

a-r, r-. ^,   1 ,  r;    fi-.-,.i    in   tbip   r-r^op   v,j-]'    tv.,-:refore  be   a.f "' ir-red, 

Jud n^-  ei^t    T.i  jV i  riaed . 

1  ot   to  be   rcDorted  in  full  .  -7- 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office.     ■ 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this /^^^.  day  of  November, 

A.  D.  1916.  ^  ^      f       J 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THCpfAS  E.  PASLEY,  Sheriff. 

i 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  Ndvember,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  ^PINION  in  the  words  and  figures 
following: 


People,  of  .tiie....S_t.at.e... of . Illinoi-s-, 
Defendant  in  Error 


\- 


v 


..X.. 


\ 

vs.  \ 


No.  .17 

March  Term,  1916. 


..B.Qfe...B.el.tn.a,.. 


-P lai n  t.i.f  f  ..in.  .Err or 


ERROR  TO 


County COURT 


Pranklin COUNTY 


TRIAL  JUDGE 


HON. UEAIVI. aVSSR. 


Term  lio.   17,  karch  teru,   1^16,  A^endri.  .  c.  7 

i'eople  of  the  t>tatc  of  ininoie,    ) 
Defendnnt  in  ^  rror. ■    ) 
V.  )  j.rror  to  County  court 


Bob  Belina,  )   of  XrankUn. 

) 
rinintiff  in  .i.rroy.      ) 


Opinion  by  Kigi)ee,      .   .  . 

■  o"b  Belina,   r3air.tiff  in  error  v.-'p     ropecuted  in 
the  county  court  of     ranJr;3in  County,   Jllinf^ip,    for  ceJJine; 
into.ric?'.tin£'  liquors?   in  the  tor<n  of  Tyrone,    in  eaid  county , 
vAiich.  wap  at  the  tire  "beinfi,   anti-ealoon  territory.  There 
v;ere  14  counts   in  the  inxorraation,    rnd   the  jury  returned 
a  verdict   of  feuiHty  on  e'-.ch  count.     It  apptrred   the  four- 
teenth count  wnc  defective  and   a  juotion  in  nrrei?t  of  judg- 
ment vras   rt; stained  to   it,    jud^-ment  'being  entered  in  accor- 
dance vith  the  verdict  on   the  nt"l;ier  tl.irt&cn  cotinte.      "ilie 
court  sentenced     elina  to  ony  a  fine   of  '  po  on  e«Gh  of  the 
thirteen  counte  and  to   pcrve  ten  days?  in  Jni3    on  eneYi  of 
the   iiret   six  counts.     :  el  ina  h?p  "br'^Uiht   the  c^ee  here 
ly  writ   of   error,    peeJcing   to  reverse   the   judtnTient   on  accourt 
of  error?  alleged  to  have  been  cor'irritted  ly  the  c-'V 
entering  Judjnsient,    3n   r-c'-.-itiin^  improper  lividence  r-nd  in 
instructing  the  jury,   -'^.nd  alj?o   on  the  t-round   V  ■.  vi- 

r<arice  ^.rr   i  'c-v  r.'icient   to    puetain  the   verdict,      --our;?: 
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pict   that  jude^.ent   co\t3d  not  "be  legajly  entered  on  t}ie 
tidrtten  counte  aiter   it  had  "been  arreeted  on  one  count, 
lor  the  reast'on  that   the  verdict,    ^lt/;ough  finding  the 
defendant  guilty  on   the  ^cn/eral  .different  counts,    "i?   po 
fpr  a  imit   that   it  nu^t   stand  or  fall    together",    and  reljry 
ur)on   the  c''j?e  of  the   'eople  v.   Gaul   233  111.    6of'   ^?  l?ein£ 
decisive   nf  that  querticn.      'c   1  i    o ,      -vf-vf    ,    th^'t  the 
C'ABe  referred   to   orJy  holds  that   the  Judtr-ccnt   of  the   county 
court   in  a  prosecution,    under  the  dram  shop  act,    allhoufh 
"baccd   on  difierent  counts   of  an  inrros^notion,    i?  ?!.  unit  p.nd 
muct   ue   reversed  in  v;hrle   or  affirsned   in  v/hoie   in  the   ap- 
pellate  court,    and  doee  not  1:0   to    Ihe   extent   of  holding  that 
tiie    \erdict   of   the   jury  is?  p.  unit   to  the  esj.-e   extent.   V.hii  c 
the  Judi-jEient  in  thie  cnce  was  a  unit,    notvdth.vtandin£;   it 
v/ae  'bai-ed  on  a  verdict   of  guilty  on  t}:iirts?en  different 
counts   of   the   inf  or*f.ation,    ;y-et   th- 1   ruj  e  did  not   tifect   t)>.e 
ri^hte   of   the  court  "belov;  "before  .iudtuent  •;m9   entered  to 
arrest  it  as   to  any  one   or  inore   of   the  count?  after  verdict. 
At  the   trie]    notice  v/rr     erved    on  ^clina  to  produce 
a  sfpec  ial   revenue  st.nnp,    cl aimed   to  h?  ve  l^een  issued  to  hir.i 
"Ijy  the  Pcderal  iioveniiaent  r?nd.  upon  nip  fj'ilurc   to  ^y^f^dy.Qe 
the   pare  proof  v/aj?  offered   in  reference   tiit  xi.-.    . 
fr'TK  the   record   tlirt   a  witnere  Tr,"ac    introduced  -v^ho   test  if  if.; 
th-'t  he   :  nd  examined   the  recorcc   in    ''.he   office  of  the 
lector  of    internal   revenue   for  the  proper  dir-ric 
certain  v.hether  -.ny   internal    revenue   otauip  hr^d  been   issued 
to   ..elina  for  the  year  19]. 4;    thnt   he    found   it  had 
he  had  made   an   examined   copy   of   the    sarne,    t}\e   cnntent^ 
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couns-el   for  the  defendnnt  lor  the  rent-on  tJi&t  the  ©xet-iiieu 
copy  v/DUld  "be  the  b«?-t  evidence,    out  tli«  court  app-are  to 
have  pt^rrdtied  the  contents  of  the  exarriined  co^iy  to  "be 
read.     The  examined  co7)y  v;ac  then  ofiercd  in  evidence,  l>ut 
counsel   for  j>laintii'i  in  error  tliereupon  i?nid  "^e  o-  Ject 
to  th"t  "oeoause  he  has  had  it   te-tified  to  as  to   thiC  c en- 
tente 01    it  po  tiip.t  would  be  encumbering  the  record  euid 
v/ould  be  dvtplicc tint:   the  evidence.        .  iiintiif  in  error 
contends  tiint  v/hiie  the  law  ie  that  the  isstuance  of  the   ' 
{Tpecinrj^toxip   is  prina  facie  evidence  of  the   sale   of  in- 
toxicatint   liquoro  in  nnti   saloon  territory,   yet   it  rimvides 
hov/  such  ffict  Kuet  "be     roved  r/hich  is  'y  the  ori^,inal   ^t-cr- 
itj»e"f,    -r  B.n  exardncd  copy  of  the  records  of  the  dietriqt 
where   the    rore  is   iscued.      The  position  of  plaintiff  in 
errr^r  as  to  the  raanner  in  viiiich    -roof  of  t}.-c   ict-uaace  of   tiie 
special  tax  etamn   should  he  u-ru'e,    is  correct.        .r'-rlo   v. 
Joyce  154  111.  .    ^3.     People  v.  ^iiauci  159  ill.  App.315. 

.^ut  in  this  case  the  peojile   niiertd   to   introduce  an  ex- 
of-ined  copy  of  tlie   record,    shovflng  an  isr<uance  of  the 
sjiecial  tax  stamp,   ai^d  it  was  excluded  lay  the  court  on  the 
notion  of  counsel  for  plaintiff  in  error,    because   its  con- 
tents had  already  heen  testified  to.     Under  there  conditione 
plaintiff  in  error  cannot  l)e  perraitt^d  to  maintain  hie  in- 
sistence hero  that  tl^e  court   erred  in     ot  requirinr  -^  ""-"f 
of  the  isi'uing  of  tJ.e   ?t^'   •     tar.  ly     n  ?'xa:.in«>d  co'^  ^ 
the   riFcr:   ,']   thereof. 

"iile   dcfendf'j.t   .■n   om^r*  ?•   instrrcti''^nr   ■M'e      ot 
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all  carefully  drav/n  and  art!  rit^itfully  oubject  to   i'ouie 
criticiean,   yet  v/e  imve -^oimd  no  such  error  in  thtar/.-ip 
vrould  ju^tily  thic  court  in  reversing;   tlie  judcjient  on 
account  tiiereoJf.      The  Juiy  were  in^trvictcd  on  the  thc^xy 
tiiat  the   calesi  ol  liquor  to  v/arrant  a  conviction,   •nur't 
have   taken  place  jtrior  to  .  ebjfuary  20,    1910,   and  is, 
suiigeeted  by  plainti:^!'  in  error,    any  sales   vere   teetiliod 
to  that  lalf'ht  have  been  laade  alter  tiiat   tir.e,   any  prejudice 
to  plaintiff  in  error  v/fig  deviated  "by  the   inotructiono,   anA 
in  any  event  there  wae  am?-)le  proof  in  the  record  to  nus- 
tnin  convictions  under  the  counts  on  which  juo'tjaent  xinr- 
entered.     "  e   iind  no  error  in  tbii?  e^pe   of  tjufliciert  ii.i- 
portance  to  warrant  a  reversal  and  the  ,1udf:3nent   of  the 
court  T;>e3  ow  viil')    therefore  be      rfinsed. 

Affirmed. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  ofHlinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  m^and  and  affixed  the  seal  of  said  Court 

at  ML  Vernon,  this r-^  J>J<^^;sf  day  of  November, 

A.  D.  1916. 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  | 
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TRIAL  JUDGE 


HON. 1., M.. VAIODli'VENTER 


Term  ITo.   2S.  rarch  Terni,    193C.  ,^g<.•nda     r-.S4 


,.!ail   Uanbocuf,  ) 

Appellee  ) 

V.  )   Appeal  fro  Hi  City  Court 

)    of  i'^act      ''■, .      nv.i:?., 
Jiurphy  Construction  t^onipany,) 


Opinion  "by  }iicX>ce,    „   ■  „ 

On  June  8,    IslC,   aprjellvnnt  was  building;  a  round 
houoe  in  ;;t.  Clair  county,   lllinoii^  and  in  its  construction 
■was  using   large  quantities  of  concrete.  ixed  rsnd 

carried  to  a  high  tower,   from  faience  it  v;afc'   c   nveye<5  "^y 
Ci/utes  to   euch  placee  about  the  iHiildine  ns  laouljie  v.erc 
r'L'ady  to   receive   it,     Appelle'e  was  in  the  eraploy  of  apr  el- 
lant  in  the  construction  cf  the  v/orl-,    it  l^eing  his"  duty  to 
help  keep  the  concrete  moving  through  the  chutes.     Cn  t^  i? 
day  the   section  of  the  c?mte  "<.'here  he  vnv  v/orkinG,   vms 
twelve  feet  long,   the  'bottcon  t?felve  inches  v.'ide  and  the 
pidce  seven  inc>.es  high,   and  it  was  constructed  of  one  indh 
laoarde.      It  vjns  eleven  leet  hi^h   -at  the  upper  end   nnd 
peven  feet  at  the  lower  end  and  at  Uie   side  of  tiie  chi'    , 
v/ae  a  ledger  or  scaffold  on  vsiiich  appellee  and  the  others 
could   ptr^nd  and  puJl    tiie   concrete   an  down  xii.en  it  clo[,  «d 
in  the  chute,     lor   trie     iirpose  of  keejjint;   tlie  concrete 
Kiovlne  hoe©  v/ere  used  by   the  v;orlQr,6n. 

It  was  shown  that  ^pellee  Ufao  ordered  not  to 
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into  the  c2:mte  to  null  dovsn  the  concrete  l;ut  he  and 
others  'lid  get  into  it  on  cthtr  occasions,   and  thijic  in 
the  presence  oS'   those  under  v/hom  they  vicve  v;orkini.. 
the  date  ubove  named  the  conorcite  clOi;eed  and  appellee 

and  another  workrarm  6<>t  into   the  chute  to  pul"i    it  dc\vn. 
Their  v/i^ght  and  tliat  ol'  the  concrete  made  the  c'nutc  er^j 
in  the  middle,    ■which  cueed  a  Ir-jr^e  quantity  oi'  concrete 
to  etop   at  thot     oint.      'Appellee  felt  thr  chute  f^oln^^.  ;md 
oteriped  out  of   it  on  to  tiie  ledger.  ..:?y  short  time 

the  diute  gave  vmy,   krockinf:   the  1   dger  do^^n  nnd   thro-^ving 
appellee  to  the  ground.,     Hi?  v^ri«?t  va&  s?p rained  and  there 
war  a   cut  on  hie   let'  several  inches  lon^,   extending  frcea 
junt  belov/  ttie  loiee,     I'e   Droucht  £>uit  for  the  injuriei*   ro 
received  a^r>inr:t  tSio  Conf?truction  Compr.ny,    th«'  declaration 
containing   two  coixnts.      The  first  count  nMe^:cd.   the  chute 
Wf>  not  of  eulxicient   strength  or  of   5?veh  conetriJction  ■- a 
to   suetnin  the  \veight  thpt  v/ns  nee c- wearily  put  upon  the 
saiBe;    that  in  tl-xe  performance  of  his  duticp,   •■'p  ellee  wag 
required  to  (.et  into  tixe   saiae  in  accelerating   tiie    .overaent 
of  the   concrete  ^nd  hecowing  av/are  that  the   cha?te  and  fr'^;ie 
work  stipvorting  it»   vere  not  sufficient  to   eirrport  tht 
wei^;iit  in  the  uee  i;ade  of  it,   ,_ot   out  of  the  sp.vie  onto    the 
ledger  vaien  it  fell  'cnoclcinE   dovgn  the  ledt;,er  ond  coueing 
hie  injury.      The  second  count  rverred  the   insufficiency  of 
the  chute  and  the  frame  v-'orlc  supporting  the   ra'.e,   and 
that  appellee  in  the  performance  of  hie  v-'^rh,   v/^si  requi-ed 
to  ;  et   into   the  chute  nnd  that  the   sarie  vinf?  a  dnnsi^eroue 
nnd  unsafe   olnoe  to  vork.     It  wae  aleo  allegerl  that  appel 
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lant  had  iiled  v.lth   tht  Indu^lrial   board  of  l.llinol   ,    its 
election  not  to  provide  and  nay  compensation,    nccordini;,   to 
the  provisions  of   the   vorkm.ens  '^onrpensntinn  .'ct  r-f  tMs   "t    ■■ . 
:hc   trial  re?;v;Ited  in  •    verdict' and  judt,inent  i): 
r-ellee   ;mil   fianl^oucf  for  M'"'',    from  v^hich  the   con)?truction 
coranfiny  0/^-  ealcd. 

Apv.>ellant  comrO-inr  th-:t  the  declr.r-tion  v/;>p  in- 
eufficirnt  to   support  the   .j^dcrient,    in  th-'^t   ii    did  not  al- 
lege riny  duty  onthe  pnrt  of  ap-^ellant  tovjerde  ?»ppellee. 
In  KcAndrevrr:    v.    C.:..&   ':..r..    Ky.    Co.    222  lll,2ZP,    roMer\    on 
by  appellant,    it   ij?    et"tcd   in  a    -ernonaJ   injury  cr.rv,    '•'in   •  < -. 
tionr   of  tli&  c)inr''Cter  of   t:  is  it   is  riecer^enry  to  aver  and  'sx 
prove  three  elements  to  j,";S,ke  out  a  Gause  of   '-^ction:    (1; 
The  existence  of  s  duty  on  the  ^^srt   '^f  the  defendant  to  oro- 
tcct   the  plaintiff  from  the  injury   of  vAiich  he  complains?; 
(2)   a  failure   of  the   -lefendf^vnt   to  -<;rforrr;  thnt  duty:    nnd 
(5)   an  injury  to  the  nlnintiff   res-jlting  from   ouch  liilure.... 
and  it  ip  not  pufticient  in  the   declaration  to   allci  e  ti.>i.t  it 
is  the  duty  of  the  defendant  to  do  cert^iin  thini.F=,    np   tlrmt 
would  be  tut  the   averment  of  n  conclusion,    but  the  declara- 
tion r;iu«t   ptote  facts?  from  v;hich  t^rie  law  wil"!    raise   the 
'I'aty."     Mr?c,    "The   r-.^le   is,    if   the  declnr^.tion  o?:itf  to  rsl- 
3e^;e  cny   pubet^nti"!   f-ot  r/hich   ie   eppentinl   to    n.  rifrht  of 
ruction  r.nd  v^iich  is   riot   implied  in  or  infe-ra",)!^-   frosi  the 
findijiijs  of  those  which   ore  alleged,   a  verdict  for  the 
plaintiff  doe?  not  cui-e  tlrie  defect,"       li-t  c^e  rl-o  ouot  •:• 
from  I'iackey  v.   :  orthcrn  "  illlne  Company,  15,   -sphere 

it   is   caid,    ":t  is^'vtll   cptahllshed  rule    that  a  declaration. 
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In  casee  of  thic  charn.cter,  must   etate  facts  Iroia  v/hlch 
the  lav;  raisee  a  duty  from  the  ©aster  to  the   servr.nt,    nnd 
it  the  declaration  fnils  in  this  reenrd  then  it  ir  in- 
pufiiclent  to    pupT'Ort  n  jv-dcrrsent.      As  ctsted  in  Ayerr  v. 
City  of  Chic'Ko,   111  111.406,    'the  ^leader  roui7t  st!=»te  ■^'-^v- 
frwi  viii<^   the  lav/  will  raise  the  duty.*'*     Irom  thi?  •.•.•„ 
cfmclude  thp.t  in  drawing:  a  declaration  ch'^rrin^'  r'giigencc,' 
it  XB  r.ot  neceseary,    oven  if   it  le  f>ropcr  to  r-llcf^e  alone 
p.  duty  on  the  part  of  the  defendr-nt  to  do   cex-t-  in  thin;;  -j:, 
but  thnt  facte  raust   oe   alleged  from  v;hich  the  la^^  ^11 
raise  a  preeui;i:>tion  of   ?uch  duty,      in  the  present  caet   it 
is   etr^ted  that  ap-ellee  v/as   entnloyed  "oy  0T»ppllant,    thn.t   tlie 
chute  -wr's  danrerouf'  and  unsafe,    ^md  thnt  employee  r;ere 
renuired   to  v/or^  in   the   enroe,    thp.t  the   chute  v-ould   Irequently 
Cet  clOi4;:ed   bo   th^t  employee  would  hnve   to  tist  in   it   to 
accelerate   the   concrete;    th^^t   nuch  condition  vn«  lcnov.T!   or 
could  have  'been  l:nr<vrn  to  appellant  "by   tha  c/crciee  of  proper 
diligence;    that   ''/hile   npr.el^ee  -wrs  in  the  chute  moving  the 
concrcte,    it  gave  v'ay  by   reason  of  itr  unfrnfe  condition,      e 
thinl:  thie   st^te^r.ent  v/ij?   £?ufficient  to  t?hnT?  on  ohligrtion 
on  the  ■')nrt  of  appellant  to  malce  the  chute  in    ■hich  it  v;r.n 
necoi-sai'y  for  liira  at  timee   to  y/orl:,    "'  '    ,,    ■':'^.--'t   is    to  fur- 
nish hir.  a   cafe  place   to  vor"!--:;    ths  l  the  eris^tcnce   of   tV-.sce 
facte   Bhov/  the  let,o.l   existence   of  such  o;liLstion.    "The 
duty  to   exercise  reasonatle  csre  to   ste  tiiat   the  place 
furnished  for  a   servant  to  worl<  is   reaeonft'bly  eafe   t  "    ^ 
positive   oblif.,ation  tovmrde  the   servant   ~'~    '"^  "   -  *» 


_/l. 


0 


he  undertakes  its?  performance  pcrsonalJy  or  through  another 
servant,     Kese  -v,   :.osentalil  160  111.621.     The  declaration, 
therefore,  was  not   eutjcct  to  tiie  f-.ult  complained  of  and 
woe   oufficient  to   support  the  judgnient. 

.'pnellant  further  c^ntendr'  tlifit  the  court   should 
hnve  directed  a  verdict  for  the  defend  nt  on  itp  '.iJoLion  nnd 
that  the  verdict   is  contrnry  to   the   evidence.      It  ie  the 
position  of  appellant  that  the  rule  requiring,   the  wneter 
to  iurnieh  his  anvloyee  a  safe  nlace  in  v;hich  to  \vor^:,    does 
not  apply  in  this  care,    "becau -e  it  does  not  extend  to  Duild- 
in£e  %n  procepr  of  construction.      V-hile   puch  a  rule  e-iBtp, 
Tie  do  not  find   it  aprlicnlOe   to  the  f.-^ctj?  in  this  cnsie  ai? 
ehovaj  by  the  -oroofs.      In  IcCain  Co.    v.   iintipcury,   3^6  ill. 
App.ieb,    where   the   question  ip  rrdf-ed,    the  court  in  rpco^:- 
nizinf:  the   rule,   adopts-  a  portion   of  the  opinion  in  Tvichard- 
3on  V.    Mfefej-Zinerlcan  ;  •    ;o,    T^  ni,A-;->r,77j   vhere  Jui^tioe 
Searj',    in  deliverln^r  the  oninion,    pays,    "The  doctrine  con- 
tended for  by  counsel  for  appellant  is   settled  beyond 
posfiTble  question  as  applied  to  r/iachir.ery,    struc  inures  or 
places  provided  hy  the  employer  for  the  vpe  of  his  enployee. 
Tut  the  rule  cf'.nnot,   v/e   think,    be  reaeonally  extended  to 
cover  portione  of  run  incomplete  building  in  process  of  ooa- 
struction.      That   it   doee  apply  to   scaffolding,    fuxniphed 
ty  the  employer  for  brief  use  only,    is  true;    and   the  ru3e 
is  often  announced  s?  coveritit;   '  surrot-ndini:  s* ,    viz.:    the 
master  is  ohlig'^ted  to  provide  reasonably  safe    surroundiiige; 
hut  it  does  not   seem  lo^icfl   or  just  to  ,,ive  to   the   term  an 
interpretation  hroad  enough   to  cover  -  ortlo-.s   of  the    .i^ild- 


-5- 


',0tt99U. 


ints  iteell  while   In  the  course  cf  constructio..,   ....  ....^.^ 

undereolng  const':nt  changes  and  passinf;  tiirough  succnseive 
temporayy  condition!?,   nany  of  v/liich  must,    .rrTc;   Ihe  very 
neceoivity  of  construction,   be  dangerous.'  uld   appear 

tliat  wider  the  facte,    this  cnse  v.ould  not  coir.e  vitidn  the  ex- 
ception al  ove  naaed,    l;ut  even  if   it  would,    the  doctrine 
could  not  be  taken  advanta^je  of  here  as  by  its  failure  to 
cocie  under  the  f^ro visions  of   the  cozrrncnsn'ion  act  ar>nt;llant 
carmot  tnke  advantage   of  the  doctrine  of  asruraed.   risk  md 
contributory  neelieence.     'ihe  fncts  in   t}iiE  cse  appear  to 
siiow  nefelicence  on  the  part  of  apoellant,   and  the   tripl  court 
did  not  err  in  refusin<':,   to   direct  r.  verdict  in  itf'  f.'r.vor.The 
proof  wcr  al.70   suf  icient  upon  the  ^ihoJe  cape  to  fully  jurti:Qr 
the  verdict  in  fo.\'or  of  r;-n>;ellee. 

Appellee   insists  rith  considerable  force  thf^t  the 
doctrine  of  re^r  ix>sp  loquitur  applies  in  ttds  Criee,    for  the 
reason  tiiat  the  very  happening  of  the  events  vAiich   caused  the 
injuiy  v/ouDd  show  an  iciproper  conetruction  oi    the   chute©  -nd 
ledger,    for  the  protection  of  ecrployegi,    cut  va*ether  that 
doctrine  applies  or  not,    the  facts  vjere  suflicient  to  euvt-in 
appellee' e  case.      Appellfait  further  complain?^  thnt   the   court 
erred  in   refupin^,   to  tive  four  j?pecial  interroc^tcries, 
requested  by  it,    to  be  ^.iven  to   the  Jury.     The  first  oi    va:   .. 
interrogatoriee  is  as   follows:      **^iia,»  the  work  upon  v/hich   '  "-  ' 
fendcnt  v;as  enlaced  at   the  tir.ie   of  plaintiff?  alleged  , 

injury,    a  if;ork  of  construction  of  a  building  or  otiier  ptruc-  \   'c 
ture,   vd-jieh  w«>.s  undercoinf:   ch^.nf.es  and  r-nsring   f»ucces!?ive         1 
teii^orftry  conditions  ?*iich,    fron  the  very  noture  of  conptruc-j 
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tion  V'Cre  dan(^eroue"  and  tlie   second  w^e  along  th»  same 

lint   ol  incjuixy.  iTom  vfiuit  ie  cbove  said,    it  v.'ouI>" 

Uiat  these   interro£atorie8  do  not,   under  tiic  frctr  in   trde 

caee,    t  recent  quegticnc  T.^ich  could  properly  efltct  the 

rights  ol  appellee   to  recover,      'pecial   interrogntories  tjirce 

and  lour,    called  upon  the  Jury  to  answer  queptionr- 

e\ic.eaciary  facte  only  .-.nd  not   -r-   to  ultitipte  facto  in  the 

cai?e,   v/hich  ipould  effect  the  verdict.      The   special   intcrro- 

ea lories?  v;ere  therefore  r.roperly  rrfueed  l>y  the  court. 

Appellant  a3??o  co  plains  of  the  rofise  rvun^ 

uex  of  its  inptructionp.       Severn],    of  the   ref'j?ed   instructions 

related  to  the   question  v/hether  or  not  appellee  v/ae  guilty 

of  neglii;ence  on  hie  part,    and  vere  properly  refuoed  under 

the  provisions  of   the  Comreno^^.tion  Act.      others  referred 

to  tiueetioni-   re  to  %vhether  it  v/fs   the  duty  of   appellant   to 

Jui-nish  appellee  a  safe  place   to  v/ork  under  the  changing 

conditions  attending  the  construction  of  the   buildine,   apid 

weae  not  in  .r-ccord  with  our  viewi?  as   nbove  expressed.    HeverrO. 

general  inotructions   offered  for  appellant   c-tated  abstract 

propoeitione  of  lav.',   Y;hich  v/cre  not  viiolly  free  from  criti- 

ciam,    and  v?hioh  bein£t  Bletrnct,    it  y;ae  not  error  for  the 

court   to   refupe  to  gi'*-®.      Appellant  furti-ier  contends   thot 

tiiC   verdict  v/.'-.s  so  exceeeive   -s?   to   ghow  passion  nnd  ■  reju- 

dice   on  the  v>r>rt  of  the  juiy.     '"he   injuries  of  ar)r.enec    > 

not   BecEi  to  be   very   severe   t-vt  the   verdant   is   only 

and  v;hile  it  v;ould  appc-vr  to  he   sufficient    in  !?■:  oi 

not  BO  exceppivG   n.p   to  vizTXr-nt  ^   rcve   e  1   of   tlie  jud<.ir;ient  on 
thnt  account,      '..'ie   ,1uutr.ent    nf   the  court  t:. 

vdll    '-e  ai limed. 

Affirmed. 

2iot   to  "e   reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copu  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this. .--=x>.X,f^[^ day  of  November, 

A.  D.  1916. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


202I.A.  550 


THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


Ferdinand  W.JFrie.s^et.^ 

Defendants  in  Error 


vs^ 


No. 24 

March  Term 


,  1916.  \ 


-Gray, 

- .Plaintiff. s....in...ErrQr 


ERROR  TO 


Ciix3Uit 


COURT 


..St, Clair COUNTY 


TRIAL  JUDGE 


HON. _.!IM..„.E. YEIfiHT.. 


'Xerra  l.o,    24.  j.-<  lun.  icrrd,    1916. 


l-erdin£\nd  V.,   Frier,    .  i,  ,  i,  ) 

iieiendants  in     rror.  ) 

) 

J'-albern   '  .    ctephenc  and  Cii^rl  .  l^'^y,) 

:  l?iintiff s  in  error.  ) 


Opinion  l)y  Iliglsec, 
—  '-Co- 
in  the  fall    ol  1911   the  Inrlborough  Building  and 
Kealty  Company,    a  corfjom.tion,    ortncd    n   iiinety  nine  ycr.r 
lease   on  the  north  r/cc-t  corner   of     ighth  and  ]  ocu  ?^t   streets' 
in     t.   Louie-,    •  o.    and  a  3n.rce   of  lice  building  thereon, 
cnlled   the  Victoria.      There  was  ».  firrt  niortta;  e   on   Xiie 
property  to    secure   n  "bond  is  rue  of  >i'308,C00  and  alpo   a 
stcond   nortgage   to    fecurc    Fc-rial  notes?  f!Eiountin{-    to    '225,''^    ' 
I'ortcloeure  proceedin£;f  li^d  "been   commenced   nn  the    ?ccond 
mortgaEe  and   interest  yrr??  due  on   the   firf?t  ror-^frnge.      The 
corporstion   oIpo    f^ile<5    to   -nny  the  ground    rental   nnd    taxes 
when  due   and   for  tv-'O   ycTP  "nnd   fiiled    to  ^^oy   the    araount 
vfliich  it  -was  provided  in   the   firet  nort(ra.ge    rho vld   be  -..aid 
into  the    linking  find,    «>o   thot   for  ^13    -^ur-  oec?   it  required 
that   about  t'4y,00C    s?houlcl  be  priid   to   nvoid    the    foreclosure 
of   the  first  inortgnge.      Under   thepe  conditions  plointiff   in 
error  Stephens,  •■••ho  v/^s  president  of   the  corjioratic- ,    '■       '^ 
a  meeting  of  the  holders   cf   the   yerial  notes   to  de\:    ;.    .    ..^ 
T/ny    to   Fr\e    the   -iro-^ertv  .      '-thirteen  br^nVr,    tr\irt   c in- ■  r: n i e f- 


.^: 
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and   individuals,    v/hose   separate  holdings  .■Traountcd   to   about 
$*fOfOr'C  of  the  notci?,    v.ere  represented  at   the  meeting, 
ADont,   these  v;ere    the   de-endantp   in  error,    v/ho  v/ere  doing 
"bueineee   ^e   the  "bank  of  ITevr  Athene  and  Y'i3]    heresfter  \>e 
called    "the  hank,"  v/ho  held  '  5-''C   of   tl^e   pcrinl    notes.    ~t 
■wap   finally  arranged   that   the  hol.'erp  of   the    pcrifil  notes 
v/ruld  buy  in   the  property  nt   the   foreclopiire   i?;-le,    under 
the   eecond  mortga^;e,    cler.r  up   the   outetandinp    cj.aime  and 
deed   the  property  to  rlefencr-nte   in  error  or   to   r   v-.cr'';n     r 
perpons?  designated  by   then,    free   of   =*.1I   indebtedness,    but 
the  raortgnfe   for  sii308 , 00*'' .     The  holders?  of  tsie   r-'eri?^l  note 
Y^ere    to   recr-ive  nev/  notef>   for    the   amount  due   then   by  a  nevr 
second  iuortgage   on  the  -roperty,    for  #100,000  vith   the 
further  agreenent   th.^it   at   the   end  nf   two  years  plaintiffs 
in  e    ror  isrould  nurchrtee   paid  nevr  noten   70   i.^-Fvied   if  pre- 
sented  by   the    re?T)ective  pnrtiep,    fcr   that  purr^ore.  -.re- 
mittee V/R8  appointed  by   the   note  holder?  p.t   the  mrczm^,    to 
enter   into   puch   an  ngrennent    -nd   the   contr'',''t   v/ns'   aftexnv-i.ds 
dr'^.vT*  up   nnd   sif:;ned  by   the  coiTimittee   and  plnintiff  in   error 
iitephens.      Subsequently  the  property  w-"  purcliaeed  for  the 
note  holders  xonder  the   f.orecloeure   sale   of   the   pccond  r-ort- 
£«£€   in  'iursuance   of   eaid  ?>f;reement  and   they  rnired  ap- 
proximately $-49,000  v/hich  was  ui?ed   to  pay   off   the    -^tit^trrd- 
ing   indebtedness  above   referred   to   f^e   requirin, 
A  ner  corporation   called   the   ■  ilo  'ealty  rrii   Investment 
Company  \j-e   organized,    nnrl  ^-Inintiff  in  error  Gtephene, 
was  made   its   preeident.      ''0    thie  corporr.tion   the   ^ronerty 
wrj?  deeded  and   thereof  ter  r  ncr   pec  end  mortcr. 


'rrrcf  ^rt:?"    tottn-, 


upon  the  property,    to   secure  a  nev/  icsue  of  note?,    craount- 
in£:>   to  vlO  ', C'OO.     i.OKit   of  tliese  notes  v*ere   delivere  '    to 
the   serial    lond  holders-,    who  liad  entered   into   the   ^^ree- 
nent   so  that    e.nch  of  theni   received  an  aaount  of   *-         ' '' " 
Company  notee,    equal   to   the  amount  each  held  oi    ■■.j.-s.      .v^ 
eecond  iLort^iage  nottp,    vlus   the  amount   e-ch  had  advanced 
as?  a  part  of  the  t49,OOr:,    nnd  \>y   this  arran*-f?):;ent   r'efen- 
dante  in  error,    composing  the  tan'!.,    received  ,  ni 

the  ;  ilo  Compan^y  notee   md  the   old   recond  -r-ortgatie  notes 
held  "by   Wien,    were   i_.iven  up.      In  furtherance   of   the  ar- 
ranfcCisent  betv;een  the   rnrtice   in  intercft,    an  ad-iltional 
agreement  vme,    on  !Tovenber  4,    19J6   entered   ir>to  tetv/een 
);lai;:tiii0   in   error,    ?s   the  porticB   of    tlie   firc-t  nort,    and 
ttioee   receivirib   the  i  ilo  Caa.nv,ny  notes   including;   the  baiik, 
as  parties   of   the    cecond  part.      M-ie    ■^ireoirient   rfter    ptr=.t- 
ing   the  parties?,    -.  roceeded  as   folloY/s: 

"i'or  and   in   consideration   of   the    sum,  oi    one  dollar 
(„l,(ic)   paid   to    the  oartit?   of   the   first  vart    :;y   the  p-rtic?- 
oi    the   eccond  part,    x-cceipt   of  7.'hich  ioherehy  ackr'.o\Tledged, 
imd  otl'ier  good   nnd   eiiflicient  consideration,    it  ip   --^.f.reed 
"Detv/een  the  rartios  hereto   as   lolQov;::,    to   "'it: 
partiep,    of   the  first  part  a^rce   to  purchase   from   the     ar- 
ties   of   tlic   !;econd  rjnrt  bonds  of   the  :.ilo  ;.en.l-:y  :..  InvestBieat 
Com -.any  of    the   afc,gref;ate   par  et   oi     orit^-  their  res- 

pective naaes,    to  77it: 

J'Rrrcers  ic  lierdiants  Tru  nt  Comr>j?.ny .    i  /,    '  ' 

Bt-.te  iif.nl':   of     t.J-cob--— -',5'" 

iirst  national  Banl:  of  "elTcville ■  ,    '~ 

Union  '"runt  tX  Ravines   "ant  --.----- 

Bank   of  Kf:\7   Athens--------------- , 

S'irst  national  Lank  of  Preeburg— -----      ■  ,      -: 

i  .:  .•■ajtz-- — C,OiC 

iirst  Katlonal  Bank  of  :.dt/fird8vill e 18, re. 

GerKiontov,!!  o^vin^'s  iii/ink— ------ — -----     5,<'""' 

C.A.oisk -2C,fOC 

xiartclso  oavings     ank------ .------     ':,■■"(■ 

T.. I- .Turner— -«— -      ?i,'  :  t: 

■.      ,     .    :  tz-----« .-       l,(n.C 
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on    ^^   \^x:.j...\^   tvio  yeax's  iroiii  ;;u»fcnii-'-x    ',    ii-.-..,    <.n'.:    to  pay 
for   the   same   the  par  value   thereof  tjIus  .-.RcirTiuTr^  tt<?   in+ ■■•"'■>"+ 
at   the   time   of  said  purchape  and  y.'ayment,      ' "'1^      --^ir 

the  firrt  -nart  are  to  have   nil  vncemed  counoiih»   i^^.v■<c■A•■u 
to   grid  'bondp,       'econd.      T}ie  parties  of   the    r-econd  '^rrt, 
their   euccecsore    and  assign©,   herely  agree   to    -"cl  i\'cv,    or 
cp.uoe   to  he   delivered,    the   respective  hondc   f-tt  p-^^votiite 
their  names'  laerein  upon  pnyment  by  the  partiep   of  the  first 
port   of  ti'ic   rar   value   of   raid  bonde  and  accrued   interest 
thereon,    and  to  deliver  the  unearned  coupons  v;itii   said 
bonde  at  nny   time   v/itliin    txio  years  from  Kovenber  1,   191], 
Third.      It   is   understood  and   ncrt^ed   that   in  cnj?c   of  nny 
default  on  any   of   tl-^e   ir;tcrrr-t  couxions  attached   to   c  id 
honde   that   the  parties   of   the  first  part   ■-'.re   to  -ay  the   in- 
ttrect   represented  by  the   snid  coupon^   in  defntlt   r-t   the 
title   of  the  purcha-o  of   said  hondc.^^ 

Ilaintiffp   in  error  refuf?ed   to    -lUrcJifse   the  "bonde 
v.'hen  requeoted   po   to   do   pnd  the  "banh  brought  o    puit  in 
aspUGiT^sit   on   the    onntrn^'t,    rloclng   it?   d-orf.ai'-.ee   nt    ''IP,:" 
rir4ntiif   in  error  Stephen?,    alone  vrtv    served^  '-ith    -^u:^  .on? 
and   filed  a  plea  of   the  £;enerr.l   irf?ue   nnd   -'Ir.o   3  ])lea  of 
want   of  considerotion  for   tlxe   contract  declr-red  U'^on. 
tiff   in  ffrror  Gray  v^nrj   not   yerved   or  defo-ulted   in   the   c^o, 
filed  no   ansv/er  therein   and  wis  not   reoreeentf d   "  nr-T-1, 

nor  did  he  personally  appear  in  the   cpse.      JudtTr.enx  v?n!? 
entered  in   ff5.-vor  of   the  h&nlc   in   the   ^vm  of  .':ll,216.5o   r.c^^ir.pt 
"both     laintiffi;   in  error   Ltc-nhene  n.nd  Gray,    and  aft--'---    -'r 
Ciray  joined  vdth     tcohenf'   in  a  v/rit    -^f   ;rror,   V>rin,  :^\^    u:.e 
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case  here   for   reviev/.      ,*fter   it  was  diecovertd  by   thi 

tlant  juScnent  had   been   entered   -.£:?'inct   loth  defendnnt    , 
counpel    filed   a  notion   in   the   circuit   court    =^.t   n    terrr    r-i-cs^e- 
r;uent   to   the   tonn   -'t   w'hich   the  Judfrment  tt'^s   entered  to 
p-mend   the  Judj_rnent   by   (irasing   the   •vord    "defend mtf^'*   and   in- 
pcrtinj:,    in   its  plnce  .rd    "deiendr-mt  '^all-cm      .       '  t- 

phcns".      The  mot  ion  wv^e  iTo.nted  and   the   judcnent   ro  amended. 
riuintiff  in  error  ^tc ohen^  nlcne  resisted   the  motion  to 
amend   the   judi'ment. 

'-the    fir!?t   qutrtion   for   ovr   consideration   ir,    riid 
the    court  have   nuthority   to  nr.icnd    the  judf^Taent?      If   i ' 
not  the  judcxient  must  be  reversed  ar-   ti'.ere    ii-  eni?e 

thnt    it   ccu3.d    f-'tnnd   a^ainpt   Crn;,  ,    vvho  'Wae  not   rerved    vith 
PUiruTions.      '''he   Iny;   fcens?    to  be  7/ell    epth.bM8hed    th.?t    to  ju??- 
tify  pr.  njTiendnent  of  r.   judj-ment  a.t  n   subsjequcnt   tero,    the 
error  rraiet  be   j?;. ov.n   by   potne   note   or  rceraorandiar.  fyom  the 
recori^E  or  quaiei   records?   of  tlve   court,    or  by   the  judged 

i 

niinutCE  or  corae  entiy   in   5?or,e  book   required    tc  be  Irejjt  ly      \ 

Inv;  or  r,aper«   on   file   in  the   crifc,    and   cr/.iiot  be   determined! 

i 

frosa  the  meKory   of  a  v.'itncss   or  recollection   of  a   judge  hin.- 
etlf.      Ayer  v.    city   of  Cl:icn(-o  1.49   ll.l.:"'e2;    1  ubbord   v.    ''"he 
ieople  197   11;. 15.      irom  the  files  v/hich  v-ere  t^roduced   in 
evidence    in   thie  c?-r~-,    it   -vrao    ?hcvm   tmt  Crpy  v;^.r   not    eorved 
v/ith   ru'r.ons   and  did  not  an-v/er  or  enter  liis   nppepranoe,    snd 
this?  wns?   of   itself  proof   thnt   the   jud£:raent   v?."  r    inadvertently 
entered   agp.inst  hie,    nc    it    ie  to  be    -  ;::.?u-ved   that   tht. 
v/ill    not   enter   a  judnuent  a^ainpt   n   -u' rron   of  Y?hoE  it  ^-i.h° 
no  jurisdiction  by   rrrvice   or  otherwise,      v'e   c~nc3i-c' 
the   file?   dic^clofed.   ^uch  a.   rt--te   of  frsctr   r-r-  ■•rvrB.nte-      ■  •.■ 


(!) 


the   court   in  amending   the  judtjient   pjid   nj  r^- 
amendment  that   should  "be  nade. 

It   is   contended  by  appeal nnte   thr.t   the    contract 
sued  on  v/as  joint  and  not   severnl   and  t)ip-t   the  'bnnk  could 
only  recover  in   a  joint  notion  with    the   other   ..older?   of 
the  Jilo  note?  or  "oond!?.      The   contrr^ct  vfpr  r.ct   -'i.ch   that  tj.e 
reitcne  of   one  T/as<   the   release   of  all   '.'rW  a- 

rate   and   definite   ar.iount   due  eoch  of   onid  bonr^   holoer?  and 
the   liability  f rom  plnintiff s?   in    eiror  vm^   for   ^    peon.rate 
and  dictinct  anount   to   each,     li.^:'  .c  l)ond  h-lr'erf? 

pued  jointly,    peparpte  judfTnente  would  have  had   to  he 
entered   ap  to   each   ucnd  holder,      ly  the  ^-^erformancc   of   the 
contrnct  v.lth   one    of    the  hand  h'-^lderr,    ri'ch  an   one  v?oi:ld 
hove  had  no   further   interret   in   the  me.tl      .  txiC   contract 

could  ho  Vield   to  be  joint  only,    nlnintif f  i;  -ijht   in 

S!v;ch   cnse   enpily  evoi:"  .itr-ct   np    l'"  ,      y 

eettling  with  one   or   inducing  liire  not   to   join  in   t}tc:    -r^vit. 
we  pre  of  opinion   the    contr?^ot  v/n??   oevernl  r.e  V'Cll    a--  joint 
and  that   each  bend  holder  hn--^   a  ri^ht  to  hrinr   hip    pepsrp.te 
action    thereon.      It    is   furt>ier   inpirted   th-.t    the    right   to 
recover  v-p  not  ^roven  bec-upe   it  >v?r  not   nl.c'.'n   that  plain- 
tiffp   in   error  requepted   the   -roperty   to  be   deeded   to   the 
1  ilo  C oTi-"' 'I ny .      v,e   do   not   think   this?  claim  horever,    is    of 
perious   import  n.p  the  property  wp.s?  purchased   in  purpuance 
of   the  contract  ran 'e  vdth  the  coriruittee  by  --^'^    ^^f    ■^■'^■t-^   iv-i-in 
holder's  coniaittees  and  deeded   to    thi?   cntr.-      ,  , 
plaintilf   in    er'ror  -^'nn  -orenident,    r«,nd   tl^ererft:. 
sued   on  v?ae  made    in  v.hich  it     \'7r-s  -.  rovided    •.  .ci-'-fe 
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of  the  'bonds   to  be   iscued  by  the  -  ilo  i.ealty  pjid  Invert- 
men  t  Company. 

Al,'^in   it  is    inpifjtcd  the  court   erred   in  adnitting 
in   evidence    ten   ten   thousand   dol-J.r.r?  Londe   rur.r  inf:    '  v' 
yenre,   held  by  the  bcr.]:,    \7hen  the   oririnal  contract  ^'.-ith 
the   coTumittee  was   for  bond?  runninf;   fifteen  yerr-.      '"he 
contr-'Ct  under  v.hich   ihc-    ruit   ie  "urougM,   hmvcver,   v/'-t  for 
the  'inrchrice   of   the  .'  ilo  bond?  and   if   there   ws   any  otjec- 
tinn   to   the  1  cnj^th  ''f    the   tcr^-.,    it    ■.■.'as  v/aive;'    '.'y  p3p.ir 
in  error   in  entering;  into    the    r.greeaent.   There   i  ?  n   c.-fr^  f. -- 
tion  r.ode    in   tlif    brief p   of   niaintiifj?   in   error   that   tiiere 
w^f  no   ccngiderr.tion  nioving   to    'tephenp   and   Gray   for   enter- 
in  t:   into    the    contmct   sued   on.       .hi3.e    tlic   c  on  tret  xr^s  not 
under   oen.1,    3   valuable  consideration   ior   its    i;.ccution  vus 
recited   therein  and   it  cannot  be  denied   tlirt   the  at:,reenent   to 
purchnpe   the   bonds  v/r. r?   in  fcict  part   of  liie  original  transec- 
tion v,-hcrecy   the  holders   of  the   eerinl  notes  undertook  to 
rripe   the    ;49,CCC,    losy  and  deed   the   property  clerr  of   the 
second  Mortgage   then   outptnnding   nnd   receive    in   retvirn   the 
bond?   r-ecured  by  a  nev   i?econd  raortc;p.gc,    v.dth   r.n  ogrecment 
that  p3:i.intilfs   in  error  v?ou3d  purcVi-ipe    the    pnr.ie   -^.t   their 
prr  vlue,   i-lus   the  occur.ujnted   interest.      '  e    find  no   ermrr? 
in   the   record   vhich  c-'lT    for   the  rovercr*!   of   the   judcment 
in   tliic  case  nnd   the    fjarne  will    therefoi-e  be  affirmed. 

Jud^iaent  of  firmed. 
hot   to  be   rerorted  in   fulJ . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this ./...J.J^.. day  of  November, 

A.  D.  1916. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  t  PASLEY,  Sheriff. 


And  afterwards,  to-wit:     On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  fUed 

in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINIO^  in  the  words  and  figures 

if 
following: 


Circuit COURT 


COUNTY 


TRIAL  JUDGE 


HON. GEORGE. -A.. CROW.. 


Tei-Ei  iio,    27 


i',.arch  Terra,    1916. 


Agenda  i;o.58 


.   I/iesel, 

Deitndnnt   in  irror. 


;iesel, 

i  laintii'f   in  irror.    ) 


rror   to    ■■i.    "l.pir. 


/pinion   by  Hig-bec, 


'.'}ii=!,    r-i    ■  i.-it   in   tort,    r^p    Droiifht  by   cefendnnt   in 
error   '  .   .;  .    Tiepel   nrain^t  -prinintiff   in   error   - .    J.    ^.'ie^el. 
The    firpt   count   in    the   declrrntion   diRTred   thr^.t   the  defen- 
dant had   alienated   the   ?fl'ectio;i3    of   t/ne   -i/.lfe    of  pjnintiff 
in   erior,    tht    ^;econd   count   char^.ed   the    par.e,    and   rlfo    tiiat 
the   defendant  had  hcen   fiii^ty   of   1  ev;d   and    i3nr,orr-,l    conduct 
\,ith    the  plaintiff'??  wife,    nrr^    "-y    th  f-jtaendment   charced  him 
with  having   coirLnitted   adultery  v/ith  her.      There   r/ae   a  plep, 
of    the  (.-enera.l   i?pue,    -    trinl  hy   r>   jury   ^-hich    returned   a 
■verdict   a?  ain^t    defendnnt,    in    the    pviri   of   ;  :'5'''  ,    a   i.iotion    by 
defendcnt    lor  a   nev;  trial,    v.hich  ^.ns   overru!}ec,    and    a  judg- 
?ient   in  frvT   of    the  ^jlfiintiff   ]' or   tixe   -ii.ount   of   tlie   verdict. 
.he   defendpnt  helov-  "tarint"?    the   record   to   thj  r-    court   for 
rivvie-  ,    hy  a  writ   of   error. 

The  parties   to   the    ?uit   as    f?"^o^.n   \-j    t'-e  proof?, 
upon   the    trial,    are    iir?t   counsinp,    and   defend"nt    in   .';vv-iy 
and  hi?  v.'ife   vere   ^  uch  older   fiipn  plaintiff   in    error,    , -.:. 
vrr^.p   r  ^;hyriici."n .     ^efend-^nt  and   hin  wife   v.-erc  ^-arricd   in   1596, 
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and  had   five   living   Cjiildren.      They   lived    on   ■&   faiTii  until 
1903,    viien   they  moved   to   the    village   of  LillDtadt,    into   a 
housje    oelonging    to    the  v.'ife'f   father  v.'hich    =he   a  j' terv.'fix-de 
pc:;uired    he  part   of  iii?   e?tnte..       -he  hou  re   r  ■  r-    3prce   ani 
for    yever^l  years   defendant   in  error  conducted   a   e^loon   in 
part   of   it,    using    t>ie   other  ^rrt   ^p   r   residence.      After- 
v/r?rdi?  he   ctiit   the   snl  oon   businepi?    '^rxd   vorked    ^;?    «n   enfii- 
neer.      In  1908   Dr.    '.Jiesel,    v?ho  hs^d  graduated    in  medicine 
tv;o   ye-rs   before,    crime   to  I.illctp.dt   a,nd   occupied   three 
rooms   in   the  houre    reft.rred   to,    one  as   an  office,    another 
"s   n.  medicine    room   ^nd    the    thirc    for  his   sleeping   room. 
After   the    doctor  hnd  moved   into    the  house,  there    see-r.e   to 
have   been   soiie   diesention  hetvecn  defendant   in   error  and 
his   viile,    v;liich   bec«r;e   .-;;ore  -pronounced    from   tine   to   tirie . 
In   the  y-.^-'ir  191. T,     the   evidence    shoved  r";any   c  ircurft?t?'nces 
tending-:    to   --Trove   iiriitLorrl    conduct   and   illicit   intercourse   on 
the  pert   of   the   vife   and  ]Jr.    iJierel.      There    ccnditione   con- 
tinued until   a"t,-;ut   September  7,    191^,    vhen   defendant   in   er- 
ror left   hip  wife,    ta2<inr.    the    cldldrcn   vl  th  hii.,    rnd   on 
'oeptcLiher   1  ',    19!!'',    the   vife    sued    ior   divorce. 

On   the   trirO.    of   this   esse  Dr.    Piepel   offered   in 
evidence    the   decree    of   divorce    in   s-id   cuse,    but   an   oojec- 
tion   to    its   adrr-i s ■? ion  v/as    su^tainer?   by   the   court.      ''}ie 
('ecree   v.'-ts  drted  I'eTsruary   4,    1915,    pnd   sho\ved   the  nnrriace 
of    the      -/ties    to  ?.r,ve    occurred   June   ?•" ,    "';.?:?c.      It    found 
a:\cnij    otiier    thin..p    that   co-.-cl'Tdnant  hed   s'.'.    '  'Ad.vcted. 

iiCrself   to-'./rrdp   iier  liurband  v.'ith  kindness   ptxc  'ue 

and   friithful   vdfe   mid    in   all    respects  perforrr         -        -duties 


■rrbflf-'o   ^tvlL   9ti 


as   f?uch;    that    the  iiusL  nd  had   ever    since    sr-id  marriai^e 
leen  ;. uiHty   of   extreme   and   repeated   cruelty   tor;- rdr-  iii  s 
rife;    thp.t  he  Iriod    ptnAck^    choked,    almped   and   otherv/lse 
raistreated  her.      I  lain ti If   in   eri'or   complaine    ,;' re   of    the 
exclusion   of   this  decree   from    the    evidence.        .ic    tjLeory 
of   thedefen^e  v.'ac   th<'it  defendant   in   error  hrd,    i>y  hie 
cri^elty  a.nd    abi^::e,    rO.ir-nated  hip   riie's  affections   and   that 
ci;  ch   alienation  v.-a?  not   cp,used   by    the   q.cts   of  plaintiff   in 
error  and   the  Jury   vcre   instructed  that  this  v.'a?  a  i/jcoxter 
defenivC.       ..e    are    of   opinion   that   the    '  ecree    of   divorce   t:rant«i 
the   v/ife    on   the  ^rovmd   of   extreme   '^nd   lepeated    cruelty,    in- 
flicted   oy  her  hu©T3a)id,    v/"?   corapetent   evidence.      In      rose 
V.   hmtled£e,    87    ;       .    "' Z .         ,tllcdi„,e    pued  Cro?e   for  the 
reduction   of  hit'  wife.      C'n   the  tria,l    defendant   offered   in 
evidence   the   record   of   ?'.   divorce  !■■-  i.v/een   •-.Ir.iii  cifi    find 
hie  v.'ife   ^".rranted   to   the  Y.'ife    on   cross   "^-ill    .l.or     'e^jertion 
"by   the   -^Inintiff.      "}-e    coiirt    oelov;  adjv.itted    tlic   decree   in 
e";i''ence,    hut    thi?   v.t.s  "jield    to   Le   error  by   tjie    ciiprerae   court, 
r.p   it   did  not    tend   to   prove   or  disxiiprove   any   f- ct   in   issue. 
That   case  hov/ever,    vr.'-r   different   from  thirj,    vhere   the 
grounds   on  v.-Jdch   the   divorce  vj-.s  granted,    v.ere    tret  up   as 
a  defence   to    the   action.      In   the  Grt?e   of   Sackheira  'V.   I'aller 
136   Il?t  .-App  .152,    which  v:;-.  ;■   n.    suit  "i-y  Idller   rgr.inet  oacldieiBi 
chsrt^int;    the   alienati     '      .     .s   •  ff  ectionr    . :'    the  v'iie   of 
the   forner  hy   the    1  attcr,    it   T/as  held   that   a   rU:cree   of  di- 
vorce   ;_  ranted   to  :  illcr' 9  v.ifc    nt   /lar    i,' stance,    -.vhich  vms 
offered   in    evidcTcc,    tended   to    ?hov   thnt  the   affections 
of  the  vdfe  h-  .  alicnat  .:       .  '  :r;ct   and 
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VB,e  nroper   evidence    in   the    cnse.      "'he   opinion   Ia    ^i  -c.    case 
lart  Hcuaed    peems  ap   licn"ble    to    the    question   -.'resented  here 
and   the  views   there   e:':pre"ged   v.-arr-'-nt   our   coi^clvrion   '"-•    -o 
t};e   ."^■'-^i  r"i>ility   of   the  decree  here    in  questi^-n. 

'~.'}:e    pccond    instruction   riven   for   defendant   in 
error  was   r.r~   follov/--:    "The   jury   are    instructed   that   if  you 
find   for   the  plaintiff,    in   estimating   the   injui-y  lie  hac 
c-Ut'tfined,   you  have   a   rifi.t    to    take   into   consif'icration, 
the    •voundcd   fcelin£:s   and   affections    of   the  hu?::-     d,    if   any 
the   wrong  done    to   ):im   in  his   doner-tic   pnd   poci'^l   relatione 
if   '^ny,    the    ptain   and   di!?honor  he   ha<?   sustained   if  bjij , 
the  f.rief   and    affliction    suffered   in  consequence   of   the 
act   conplnined   of,    i I  ,     nd  rive   damagee   accordingly". 

It   ip   to    "be   oh^crved    thr.t   the   damaj- ^  ot    confined   to 

the   evidence   and    for  thip   rear^on,    t};e   insatrv'ct ion  vrap   er- 
roneous.     Siniihar   in<?tructinns  have   heen   condemned   in  a 
nunher   of   cases?  hy   our   courts.      Under  lil;c  t-riceo 

our   puprerae   court  hn?    p/^id,    "The   lav/  required    ohe   Jury   to 
detcr-Tine   the   liability   of    the   defendant  from  tlie    evidence 
and   frora   th^t   alone,    and  an   inr-truction  v>'hich  vrould  permit 
thet^i  to   enter   into   an  open   field    of   investigation,    cannot 
■fcc    fu?t?ined."      C;ity    of   Ireeport    v.    Iphell   So- 111  .44'  ; 
(pee   P!lpo      .C.C.w.   r]'.:.".l  .Hy.Co.v.    Jenlcins?   174   111.    390. 
C"n~    "'    -'ed   Oonl   Co.    v.    ohepherd   312   111 .  A-or,.4  58;    C.    c    '  . 
jIc.  .„.->.    V.    Krenpel   116   id.    253.)      "defendant   in   error 
inpi.'^ts   thrt    this  foim   of   inrtrv- +  :■•-"-   -■■  ^    --    roved  >y   our 
Fvnrer.ie    court    in    the    c-rpe    nf   r ,  ....     .     .,    -'1  e.-.in.^er 
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178   Ij3.    536.      J^  comparison  of   the   tvo   inr?tjr.(ction5,  however. 
Tin    BhoT.f  tlipt   they   are   entirely  diflerent  np   in   trie   Clemin- 
;,er   case,    the  jury   were    directly   told   that   if    they   found   thr 
iccuec    for    the  plaintiff,    he.y.'r:-    "entitlec^    to    recover    such 
actual  ci':m.a[:e^  ae    the    evidence  may    shov;  he  V:?  s    pu-tained, 
etc.  '    cnnf i.s;<l3.inj    the  dfiitiaL-ci?   to   thnee    shown  "oy   the   evidence. 
It   thus   nnpoars   th^t   tiie   cp^e    referred   to,    i?   not  piithority 
to    sustain    tlie    (.,ivin{;    of   the    n."  ove    inrtruction    in   fi  is   cf:.E:e. 
ji  or    the  errors   aVove    iriclicated   the   judf,r.:ent    of   the   trial 
court  wi31    be   re\&rfjed  f.nd   the   ecu s?e   reminded, 

iieversed  and    rc^ianded, 

^t   to  '■  ;      •;■•:'-■  or  ted   in    I'ull  . 


J^ 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Ml  Vernon,  this. ,-rO>=S^^::?;^ day  of  November, 

A.  D.  1916. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  i 
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'lo'im   of   Crand  ?rRirie,  ) 

Ari-nel3.ee      ) 

}        ■ 
V.  ]      Appeal   froHi  Oeiierson, 

) 
jcred   Gchneidci",  } 


Opinion  "oy  hiis^ote,:  .J. 

oOo-^- 

T}Tie  v;nr>   aji   aprical   from  a  jud(;nient   .•\_."in"-t  a^oel- 
lant   in  s    ?uit  broutilit   afninpt  him  1)7   appclicr,     '  ■-:■   ob- 
^■tr- ctinr  r>.   Tu'blic  }'d£hv7{vy    i^i   Jeffornr^n   county,  ^it 

\:r,r    instituted   before   o    justice    of    the  pe-ce   /ind    an   nnoe^l 
to    tLe  'vTrTu^^  G  ovrt   xe-.-ulted    in   a  verdict   a.  riji:  t   aoT'Cllarit 
lor  s.:G5.10,    for  v.'hich  n/.iount   and   costs   of   suit,    jtidf-nient 
was   entered  at;ainct  hin. 

lor  majiy  years,    a?   nhovm  ^oy   the  prcoif?,    thfxe   bar 
bcc-n   a   road   running;    diai  onal ]y    rcroge    section    2"    in   the 
tovm  of   urand  I  rairie    in    ?aid    oounty,    rtnrtin{^;    -it    the  north 
e;-rt  corner,    and   running-:   to   a  point  near  the  middle   of   !?oi..th 
line    of    thfc    eouth  %¥ept   quarter.      The    section   was  hesvily 
timoered    ?nd   the   road   in  question   v/ne    einrly   a   troil 
ti'.ro";!^!"!  the   v;oodf,  t    nf   it  hr>ving  been  laid   -* 

few  yfrp   n.  o   the   rond   v/ae   dian^jed   "by  ■>-ietition no 

north    erist   quarter,    ':c   t};rt    it    ran    elon-  "   :~t 

line    ;^nd  thenct    v/est  hfilf  nay  along   ' 

c-aid    Quarter    rection,  '.■    aleo    cl-r-n^  td    .;/    ■  t 


a.t    UiC   i'outh   end,    .?o   thrit   it   x:in  alone   the   po\ith  "Jine  ol 
t2.e   section  to   the   goui^i  v.    rt   corner  of  the   ?cuth  cnet 
que.rttr   thereof  nnd   t>ience  north  on   the   q^inrtcr    r-ectio)i 
lino  an  ei^jhth  nf  a  rd3e  frorc  v.hence  the   rosn  took  the 
direction   r>f   the   old   trail  northeasterly,    across   the 
north   Ci"    acres   of    the    wcFt  Vip.)!   of      riid   pouth  eopt   quarte- 
ci    .nid   rection  2Z,    ^onntctinf    with  the    ro-d    jaid  out  by 
'ctition  =!.£!   nforecaid   nt   the   north  vert  corner  of   sixid  60 
acres,      it   thus  appears  tiiat  tlie   old   trail  hr.f?   Loen  aban- 
doned  i^nd   the   road  yilaced  on   section  miA  half   rection 
linci.    eycej-it   that  ppirt  T^afjoint  diac;onp.lly   -^crot??   said  north 

.-CD   of   the  v/c-^t  lu-'.lf  oftlie   south  ea.^t  qv-arto 
rection  :..  .  'e   are  now 

concerned. 

Appeilant   ic   the   ov/ner   of   ^aid   p'^uth  eaet  qu?trter 
of   section   ^3  and  prior  to   the  GOMn.enceinent   of   thie   puit 
placed   tJiree  post?  at  trie   ?ide   of   or  acroeo  tbe    old  tr^ia-- 

^hc  north  end   of   ^nid  6^'   acre?  nnd   nailed  noler-  to 
vr.e    rnnie   eo  thst  ffeaniF  hr.d   to  go    f^round   the-n,     3  r»ter  he 
also  ;jiut  wires   ftcfoss   the   loYaT   end   of   thr   road   on   Sf>ld 
tract,     ^ut   it  v/'^ a   lor  the   fonrier  obstruction   th-  t  thie 
rviit  v;as  brou^'ht.      Apriellee   elair.ed   snd  introduced  evidence 
for   the  purpofje   of   rhowin^j    thnt  the  plr- ce  v.here   the  ob- 
struction v/sr   located    ,    was  a  public   hithv/ny  acquired   by 
prescription  by   resieon  of   it?  having  been  used  at?    r.uch 
frr  p.      ^xlod  of  fifteen  yt-yr?  prior  to   its   '^bat.r 

lI\qt  hand  appellant  clnirf.T?  or  ''otterp   of  delenre, 
and  introduced  evidence    to   s>!0.  •hin  a  fev/ 
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yeers?,    tlie   old  trail   ran  acroco  vacant  and  unoccu^itd 
t,round;5,    wMch  had  not   been   fenced;    that    n^dh  trail   Ind 
been  nTsandoned'  by  ti^ie    -ublic   r.nd   tv;o  other   road'-  acroee 
the   land  had  been  v.m6   Xrotn   time  to    time  in  rJcoe   of 
the   saEie;    that  there  had  in  fact  l^cen  no   ef.=tal!li8hed  line 
of   trr-'vcl   p.croes   the  land  in  question,   but   thr^t  the  trail 
c-    trr-vcled  way  hod   i;    en   shifted  i'rora     l;!ce    t.r   rii-Tic©   at 
diiierent  tiraci?,     irom  an  exomini^tion  of   liie  record 
v.c  have  concluded   that   the  proofs  fniled  to   show  that 
the  public  had  acquired   a  ri^ht  cf  way  by  prescription 
at   tiifc   ';lace  along   the   line  v.here  appellee   clain:?   the  old 
trrajR  \7«'^£'   located  acroes   t};.e   land    in   qufijjtion..    J,or  v/n.H    it 
v/ell    cs;^abliBlied   by    the    ■■rnoi  ■' le   obstruction   .-.  -    - 

plained   of  wae   joc.ted   on  the   i:  J  a    Tr«il.      Ap-^ello.nt   '-;  icrtd 
to  prove  by  nine   diiferent  \vitne6res  tlint  they  Y-cre   ac- 
quainted v/itli   the  two   roads   en^t   of  the   trsil;    th.:^t   euch 
roads  h"d  bs  en  traveled  tiie   Is  Ft   six  or   seven  ye-  r?  by  the 
£ener:il  public;    thft   the   old   trn.il  hnd  been  abandoned 
and  £,ro"n  up   in  bru?h  and   trees  nnd  ditches   ro   it  had  be- 
ccee   iir.pap'ible   for  five   or  r-ix  yp^re  and  thpt  there  vere 
no   obstructions  on  the  old  triil.     The  court  refused   to  hoar 
thc,'.-e  witnesr^ee   on   the    several  points  nentionec,   u:;on  the 
ground  t>i^t  the  ouepti^ne   involved  Jjsd  been   euf iiciently 
covered.     The^^e  pointf?  v/ei"e  eseential  ones  and  Vk.rt, 
controverted   -■nd  ■  itnetec!?  j.:ia   been   introduced  by  both 
appellant   and   a3)i;el]ee    to      .-.port   their  ree"-ecti\e   claiir.?. 
It   is  ti'ue   tiu.i.t   in   p  vje   caser     here   a  Ini-j.re   niAiaber  of 
VJitnesees  Ixave   been  oilered  ir.on  a  ouec-tion  concerning 
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which   tiiere   ie  no   controversy,    or  Y/hich 

been  CO  xu].Iy  ;;!roven  tliat  there   can  be   no  further  douljt 

Concerning:    it,    it   i  ;■  :>roper  lor   the   court    to   lisiit  tlie 

nu2:f<;."  r   -^f  v,ltnt-s0es   in   order  :•  d  unnecegtrary  crrrenoe 

F.nd  the   c  on puripti on  of  unJiecessaiy   tajr^e. 

cate    ttie  abandonment   ol   the  old   trail   and    t'na   loc-tion  Of 

ob:-truttion»  v.'fcre  questione   concernifig  v;hich   tnt-    -icople 

v/ho  wt-re    ■•.cquainted  v.ith  the    -a^emi^eR-,    ■ei-c   divi'led  in 

opinion,    tmd  in  c?.ge  .  ie  had;  a  coneideraoic  TiroTion- 

derance   in  its  favor*    tJiat  fact  vaitht   influence   t?;ic   .;iury 

in   itr  -behalf. 

There  irxad  Ijcen  no  liaitrticn  as   to  the   number   of 
v.'itn«..cecs  on  tl.e  port  elJee   en  tiie-se  poiJit;:^,    ^nd 

v;e   .'-vre   of   opinion   tli^r,   ^.:.e   court   erred   in   limiting  the 
nuiai;£i'  on   the     --rt   of  appellant.      The  court  r.pr)en.rp  to 
have   inrtructed  the   jui-y  with  reac-;onable  accuracy  end    "uch 
faults  as  are   cor.iplained   nf  by  ar)nellant,   can  be   readily 
recedied  upon  rsjiothcr  trirl.        '-i-^  the  error  conirrdtted  by 
the   court   in  refusinfj  to  ue-  ..    .--^    :cstiTaony  '-■  I'f^  re',  hv 
aT;n(jl.:\nt  au  above  referred  to,    the  Judt^ne.'. 
■v^reed  sxid  the  c<-.\une   remanded. 

cvcrFed  and  remnnded. 
I-ot    to    -.jc    reported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this. -^I^N^r:;;^^^ day  of  November, 

A.  D.  1916.  /^        >/     /        /        /7 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLA TE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


C'hrtpt,_]£aehel](ism:g^ 


..Appellee. 


N0....44 

March  Term,  1916. 


J/iskamp...Er  others.,    .et....al,  % 
-..App.e.llan.ta... 


J 


/ 


;^PEAL  FROM 


.C.lrcui.t. COURT 


St^    Cla-ix  COUNTY 


TRIAL  JUDGE 


HON. GEORGE  , A.  .CROW 


Tex»  Ko.   44,  Jaaroh  Terra,   1916.  Agerids 

Christ  rnebelkamp,  ) 

Appoll ee         ) 
) 
vfj.  )         ApT^e^J.  from  St,   'lair. 

\ 

/ 

Appellant P. ) 

f>pinion  ty  ■iiif:T)ee,    '  .     % 
oCc— 

Thle  is  M»  appeal   iron,  a  judijraent  for     li : 
tlie  ats-ount  due    ->n  v.  prc'silss-ory  note,  tivcn  "by  apr.eX.ianti?  to 
appellee,    xor  tlQO  and  interest.     The  cart  wgss  tried  "by  tlie 
court,    v.-it lout  a  jury  and  ropG?itior.'  re 

pr?  pcnttNl,   it  'Jiuet  Le  prt^Biaied   thnt   tlie  lav^  ^     i;>/ 

applied   to  tht.    .  in  the  e   yt,       be   contents  ca« 

lontf   is  that  tiie  court  erred   In  rejecting   t3;eir  c ounter clRi>fi 
of  :plo5,   viiidh  should  ha  allowed  ap  a  credit  upon  the 

note  and  in  pustnininfc  nt.jectiirvjE  to   tre   irt-    (Auction  in 
evidence  of  certain  plrjrie  nnd   0j)eeifieatir/^-«,    on  the  t:,round 
th«t  they  vere  ?eaterial. 

The  evidence   j^hored  tiv^t  apreilants?  let  ".  contr-sct 
to  Rjipellep,  to  build  a  laundry  building  far  the.;,    tiie  ori- 
rinal  contract  price  being  fi?66'*     The  plar-         '    — ecifiea* 
tionp  were  Tor  a  l>- ildin^;  one   ntory   in  hcit:->  -       -«*  ^o  t>e 
roof.     Afterwards  the  plnne  v/cre  clianged  by  airreciaent 
to  provide  for  tT-o  ritoriye  i^hich  v/rre  to  "oe  ceiled.     '^Ti>.e 


-1. 


>htQt  ,afE«T  dtnm*  .^  .oa  MfT 


,9  .' 

.mtnmll9rqk 


.  i>;u; 


J  ■■'■     '  i      ,  .■  u  >j  ,  ■> 

£rTiA#«t«>^  nl  baa  ftion 
.  {jUi^Imc  vitftw  x»il>  #«rC# 


additional  cos5t  was  to  be  C10&5  for  changing;  froBS  one  to 
two  stories,    to  which  w"s  to  \)&  added  (5136  ior  the  ertra 
celling.     Appellant*  clain  tliat  by  the  change  appellee  wae 
to  te  relieved  of  ti^e   erpenee  of  trus^inf^  t;;e   r- -»f  and  tiile 
wae  to  ottset  the  ?313b  for  ceiling.   A  nott    .  cj  balance 

claimed  to  be-  due  had  Toc^n  £iven  by s|>pellaat??  to  aprjellee, 
svhich  was   renewed  from   time   to  tic^e  for   several   years, 
during  which  time  no  claiia  seefs.B    to  iiave  been  ciace   by 
appellants   of   the  offset  of   vl."*5,    for   the  ceiling.       iien, 
hoviever  appellee  reluced  to  iurtiier  renew  the  note,    thie 
offset  Bpijcars  to  have  been  clai^sed,      •'ne  of  ap?:sliant8i 
testified  that  ^hen  appellee  reftieed   to  renew  the  note,   he 
was  told  by  witners  that  he  had  charged  Jil35  for  the 
oeiline  in  l.is  bill;    that  appellee  aaid  he  did  not  make 
that  charge  but  that  if  he  had  he  would  taice  it  off  the  note. 
On  tite  other  liand  appellee  tef?tified  that  wVien   'is  atten- 
tion vtij?  call.ed   to   the  claimed  credit  of     IZb  he   gaffi.  that 
he  v.ouid  take  it  out  of  the  note,    if  it  was  not  charged  In 
the  bill.     As  a  laatter  of  fact  the  bill  preeented  ehowe  the 
cliargc-  of  iji:'>b  for  "extra  ceiling   in  laundry",     ^he  question 
ie  one  of  fact  and  as  tlier©  was  proel   eufiieient  to  eu^^tain 
the  finding  of  the  court  and  the  trial  judge  had  the  op  or- 
tunlty  of   eeeinfe  and  heerin^j  the  Yiitnessee,   v/e  are  not  dis- 
posed to  dietur'o  the  rindir»g.     It  doe<?  not  ap-^onr  to  ue 
that  the  specifications  's^iich  were  excluded,   T'ould  have 
thrown  any  li^t  upon  the  queetion  of  fact  to  Ve  detenxilned, 
b^    the  court,   iiad  they  been  adsiitted  in  evi -ence  and   there 
was  therefore  no  error  in  excluding  them. 
The  judf'^ent  -^ill  be  affixtael* 

Aft i  need. 
.'iot  to  be  rc'^orted  in  full . 


««lx»  adi  tot  aeil  tebfttf  *<r  •$  mv  ifolffw  oi    .aslTo^t  9wt 

miiii  bam  ler  .isauii  lo  aerta^T^ft  ••^U  ta  teratXsi  atf  oi 

90n'  Uiii  inti^  iqI  aiMK iA  «aaifc<<t*o  i  t^-^i   ia«ti3  oi  s/;v 

.stBox  Ifitaraa  lal  aai#  oi  aiiA#  -ianl  Awwaasn  amr  doldv 

>((i  BbBi2  flsatf  ar«£i  ai   aoaaa  Atslo  on  sioli  ila^.iw  j^iVJJb 

•  snlliaa  e-U  i  la  ^votto  9dS   lo   siaeliaqqa 

aitft    aaion  arfi  vanan  wU«»A  o^   baculsn  salXaqqa  aavowo.I 

9irtB.  -'(I^ra  iftal2o 

ajiciu  ^t  ii  si  -i»o 

•Hi   '  io  "x*»J-^ 

.  *;.j         <./«i   j<i'5 i^  1 .  *  .  I    *'.'-,■  i if  aAv  a'j 

».^..  »3i>iit  Xislii  wO  iMui  -.  -.   « *-  -..: 


.1'        - 

ata.- 

.ottiii  yili<MraK«  asw 

•^a«Kltta  94  lltm  irmMx,^u{,  aiH' 
•l»aa«lllA 

.xiwi  «i  to#««(r«Y  •<}  oi  io.i 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mp  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this ^:>^4^. daw  of  November, 

A.  D.  1916.  /^  /?      f~^ 

..,<:^... \~_^VjSs3^^^^^i^?^4- 

^.^-GiSfKoffthe-Appellate  Court. 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLA TE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  dap  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 


APPEAL  FROM 


..T.li.Qm.as....H., Jonesj 


AEpellant . 


Circuit COURT 


..Ham.ilt.on COUNTY 


TRIAL  JUDGE 

HON. .CHMIiE.S....H.    MILLER 


Venn  1. o.    b5.  l^arcii  Teru,    1916.  /\£enda  ilo.55 


A.    J.   js-iiixgie,  ) 

Appel]  (ic      ) 

) 

'oioi-ri>'   ':.    .' on  ■    , 


oCo 

The   -oartif"    to    td  -   euit    c  .;' 

trnct    of     ip.nd    in  ■^n     -rt-r;       ,    :        i- 

.     i    ,     the  north  40    oi  '  .  cjlee'^ 

cnnt   40   on   the    south.      J^-pricllee ' 

tenant.      ilxe   Isjid  had  osf=err-ion   of 

t/ie    respective    ov/nc  rp   and   thoee  y   cla.isied' 

Li  tie.      ^nere  Jiad   existed   a   dispute   for  ^^tween 

the  parties,    nppellant   c  trip    off    ti.e    eoiith    5?ide 

of   appellee's  adjoining         .  ,  ,  '""t 

entered   on   the    land   and  .<  t 

acroos    t)ie    or  ie    itrice   v/re    s'.ov.t    rix    x-vlp   riortii   irom 

'Che   old    corner   nt    vrie   end   ?.n<l   12   rr  ■  :  i 

■         r.v;een   4   and   L   acr;"-      .'.    -;fcliec'  eHe<- '  i- 

tenant  had  rrsost    ■'.  :.      ;.  , 

-nd  pasture.  crutrec    n    ''rii-Jinaj 

u.ccj!';;     "00    i>€    instixv.ti.:a    Oi^pinot    appe'         "  ,    '^"'r' 
iinally    orou^iht   to    thie   court   and    nn   r-  ^  ^:  iocd    i;  -■! 


•1- 


,9iittUi.A 


iaalittqtu 


.J  i08   9di  no  Of   J'- 
0   9Vi;Joaqs3TC    Oi..' 

-    -  -    -A  -a.  t  -  -  J 

Oi    AC    b9'X9Stt9 

^a   »rf^   St; CIO" 


btiF.  dmiiJ  at 


ins  lis 


r.ith   tJic   aotice   re>;vdred      /  .  .ti.,    to  '  ntcring 

upon   the   land    ■  xn^jLl   o-i-cnae ,    (Lee  '-^ 

._i.,;.;.t    L;.  ,  -  ^;  -.il 

;.uit     to     L-cOOVOI     (;        ■  . 

t/ie  ;c-.ce    to   the    (.:.it:,i^   couau,    ,i;'.it.-    u 

■   '  !•.    -■■'.■    jury,    t}.e   coui"t   found   the    :    -  --, 

,.    t<.  .-.tiu   -<is  damages  at    ,5   and   entc:-.  inrt 

; ■  -,; p  e  1 J  ant   for  that   amount .  and   c  c  r  t  l-  . 

i'-nnc  "1  "i  r.iit    nr;    ih.::     ;;:ti'l    f:nj;-:ht    '  .  .0    the 


r.d,  thcs^e    throu£jti  vi  .         ,  '■  '-' 

in   r-orpe^  ^  ion    '■■'    the   T.reniFc; 

-  !■  .       "he    onl,V  h    .  :■  ,     -  -    ■.  v .     , 

i-riPfct-  -       ■    ■  ;       ■  i^^ie 

J. on    oi    ti. c    ;:v.it    -  .  -^ 

prendsesn   the    I■i^.  •  ction    •  1 1 

.itended  Ijy  appellri.t  t  ^    J  -./:-ut  jur- 

'.ion   to  h.-.!  ..-  ti    ctrip    of 

iand  in  qufcstion  in  ,     .  ;. 

tris.i,    v-'-E-   the-   ovmerekip   tiierfeoj';    th-il  ^"ly 

xcr^eoy  V,;  ■;    t( 

dicti'-n   to   t:.-y   title  1    til^'-:.      3' 

hov'evi.^,    t:;'\t    it  v/i  ■     :\    .  ;  .       i:    '     :  ' '; 

mine    tlu;    jef  ''    1. it";e    'oO 

■     ■■    -  ;     "    \.hc    Ju:  "-■     •       :'"         c    ;,....'^.c    '..  a. 


r  r; 


.?on 


^;ion.  -tl-r--    nv   hi-  ._nrrit 


■  2- 


■I:     3' 


^af. 


-?^-'^.  ^iijjo*.^   J.::^^   ici   iiUii. 


•was   In  possession   ol    ...u    ^  ^...-.  .    .     -.ind  np;...  o 

ric^^t   to    enter  upon    the    i-pxie   r-rr    'wye    tLe   ■  or—r  .7.  ^  .--',    -.-^y 
i'roia.  him  v/itLout   cue    -r.'Gfprs    or'  -  •-: 

said  prer-iifiser,  ,  ■  .  i     -  .  -    - 

ion   thereof   for  hir--    "T;ri    ^irrr;    •  'n- 

jury   to    .. 

rifht   to  \irinfc:    «uit  ..  :    ,  t^at 

i-r^-vi^ion   Ox    the  ,  rirc'iction 

cticng   for  d-::in,- ep   for   ±r\-'r.  v. 

-tnt.chp.p.79.  Art  ,1,    i;3?5Ti!?e   ^.  tion   ir   '•"'t 

^n    t.]- i  r  ■ 

ju    tice   of   the  T)ef>ce    in    r\ich  c-  ,    not 

ay   be    considered    in   the   nroof  '  xon 

whether  ;';e   Ji'  3  pov/er  un'^'-r   tlie    ^t^tut-      •  dg- 

ment   in    the   cacc    ■  '      j' 

•      ,       .,t    if  ii.e   h?tb   jurifidicti 
rv,;.j0j,tfc    to    the   ?-ction.  '  ti:at   tl.c   irceLc  ^  0 

involved,    does  not   drv.ri"ve    tJ  c    ,;■,  -tire    -.i'  .'rv' 

/:.   enter  nc   judgment   8iiectinf     the    t:-^"  .  :    -g  . 

J.  IP    cuit    ie   tor  damater'    to   real    eptstr    -  "   "^    -^ ' 

for   euch   daEe^,ee   and   doep   not  -.--  +  --.-'    ■■ 

xitte    V.    Looby,    342   111. [354,    v .- r  ...         _  -^d 

to    renl   e?tate   by   cutting    timber.      Both   tv^       -r^r  -  le 

prit   clRijTsed    the   ]pnd,    jmt   the   court   lorrr  .itjce 

r;     i).e  -oe-^ce  h.-^id  pov.-er    to   render  jud.  Trtent    for  ,     •■/- 

ing    "\ve   n  re    ^^ware   of   no  -rincirile  u-^on    '■'hirh 
justified    in  ho3din  ■■>ie   dRrn"'  cf?  hpre 

Buch  .'J  9   justicep   of  ce   n  re   '-Ivfn    juripdict^ 

the   lan^uaae   -;   ove'',    referrine   to   the   ptntute   ,  iving  juris- 


-S- 


dicticn   to   jUi^^ticef   nf   the   r.ajc 

to    I'eal  property".      lo    Uie    ao:.;t    ciicct  ^  t- 

•tv-..c>,     '     :    ■;  "     ,  ■-  .-    ■     :' r    Quoted   vixzi     --^.rprr'V  i    i.r      oya 

V      ex    ".:'t'i    J  ij. .  i.'^-;^ .       J  ri    the    ciMiC    ic?t    rei"'"""-"       '     ,       ■c 
ox    UJ..O   r.;ii-tiec.  had   tuxen   aov.n   a  Ciivieion   iriic-._  ,         ..,v     xx. 
'<-•■-      .,  .,  ,     ;•  iniined    by    the   other   and    taken  r,o~r^  ■:.  ■■x^n    ol 
J.,.^^     „-.v,^-.  ..y    iric3-ucied    in  iiir    ov/n   premises.      j       '     -?    rrne    th© 
cniel    irciic,    to   vz/ich    tiie    evidence  wrb   dixLC 
loc    lion    of    the    eoi'rect    '.i'-un6.:_-y    line  TK:t'''.'G(ri  ^1' 

..e    -'  iti(       :-       ,       :  -  '.  .  e 

^    in   the   county   court  un^'p  rovipion 

oi'    the    county   court   Pct,    v/'nicj;    -vtovi'c;'  y-'-nty  courte 

pii'^ll   lip-in   concurrent   jurisdiction     .  z..  it   cnurt^-  ii 

.'     thnt   cI^jss    of   casts,    -ji.'rui'i   .ii^rti.  now 

>.y  hereaft    .  iurisui'  urt 

tlierc  ,      '-.nder   tx^e    auiiiiiri  i.  "'Id 

th'^-t   the   county  coui-        -  y   a 

c      .  .. ehold    "nd   readex'  ajudgnent    binding   ae 

to    tj  •;,    ti-tJe,    r-itJiou^^ii   it   did  have   .juriadicU. 
actio  :,      ot   exceeding   a  .-11  o   reax 

propcjL-ty.       .<:iiJi.  iio3.d  v;£i?    inciatnx.  -d    in 

trie    lititsntiou,    tiO   jud-.,.:.'ieut  _-  i^iwered 

thnv.   cither  })r„rty  v.'c-'s   :.iO!-r=t  ■     o.iy 

po -;:J  ,.;de;-re,"         "     '  ..e  >tJ'  e    county 

ccurt   J    •        i-irir^dictiop    ->  ■.    r  ie    cr^so.  '      ■    r 

jastice    nf    tiie  jieace    An   thig*c;-r  .  u.i-i:-u  ac  i.i      ,  :■ 

r-    '"-^"^  '"  ";'    t"    tlie  holdint.?   of  ■    "-'■      --'ti      .  ■■ 

■"'■■"■'-ein   cited. 


bi  :." 


The   n^:.t    .^^;:t:i  -Tf 

not    the    r-uit    cnvV-^    in;    ■;■:  '  ";,  ■' 

Ic-rc.d   -i-he    •>-fe'.i  ■■ '         '  -  ction 

..r  ■.:  -t    "1 

ov.ncr    oi     rt-l    ■r'tr?.!.  ■      '  .  e, 

where   the    e't';e    i"    ir?  -rinri^erjri:^  , 

cl;!iKinn   under  hi    ,  -  enant    nr    - 

"cticn   in   trep-^r-  ?e,    frr  >i*e 

ir  ,  :  "■:■  cr- 

'    if   in   -osre::- 
vf-nn   o:'  .  ;-  '     " 

Fti-pnfer  cor':iitl_  :-uch 

peTPrin    in    r~pid    Innd,  '  "     '-         , 

court   sr  ifl   jT'  '  :    I        :  " 

fefeKi   ro.li.  ■        to    ital 

r;  t.'  tc,    i-nr    ';  i  en    .i  1-  Vr  "  -    '      - 

r.-  ■■rr   or   rerininderri^r. ,  '  ceeyion, 

■:ve  hie   pc-tion   in    trc-'aes    ^^.-^jr    t   pny   other  ;)er- 
roTi,    VI  cT.htT  in  'jorreppiT   of  the  prejtioes   or  rot,    •'"-"  -n 
injury   to  his   ri^'ht   nr    rntereet   in   the   "' -    -'  ,       ::ore 

the    t't'-tute   w^e   enacted,    he   coiOd   '^'-■+  .*3?i 

unleep   in  poseeseion."      The  Vuildi:^  fi 

p.r.-nell  ee '  s   lfin(5   and    taking   poeecrricn    ',       ^.      \,  't, 

v.nf.-   rn    injuiy   to    ar,pe;3jee   •  p    rpvc^rricner   f>.nd  unde  ■-     ■  tr^t- 

ute   he   clearly  had   n    rifht   to    cue    for   the   dr^msces   "rich 
accrued    to   hir. 

It    ip    f\irtj-c-r    ol  •  in-rrl   1-iy    o-.-po"' i -nt    t^pt    even    if 
r-riDellee   was    tie    -t'^'t^pv  •^prenn    to   'hrj-  nit,    1: 

f  filed    to  prove    any  ■^te   dri'-  "  .  i 


cxwt*>i    ^ 


v.'T-     j/ri       OJ    t>3it'; 


properly    urine;:   the    .m.it.    'nd   m  .■e.lJant  had  vrvn;^  ken 
poceeppicn   of  tiie      rciiiisv  -,                3   entitled    00    icc:o\cr   et 

leaet  ncuinal    dn;.  a^tif,    and    l;uu€_'    v!i,e    iactv      i'-\^    .,  ■•ing 

.i?   done                       '       i  .  took 

j;o.:?ec;;:ion                                         ,              ., ..  ^t>  .>cii .  r   of 

appellc.  ,                                                           -  -ivv.,  -jLvione 

O'     i  •-'     \.^^..    _,x  .  .  V...W. ..                      ..^^.^    ^.  ...i.  '-'-■    upon, 

..     Lion  iK' ;■       r.v                        cernint,    tht    -    .i...  :_     ■..  e    court 
iix   xe^i.iC.   to    i:  -                      ,      rid    the  yjioofy   fpp- ar    to   support 
ti.e  Judgment,   vhic.                thei'efoie    -.t    •a.i'xiT:.:i.-.C , 

.  .L'u  c      ,                  .     -i;jn    '. r         -       .  ;)ara- 

ti:.ri    ol  ■■!■ 

the    Ar^pell^/f     /.       ,    :  ■  r.    1--                :  ^  -urt 

,            .    ,       ,  .:ellee. 

0UCf.I3Ci  Cv  . 

],0u  ■    reported  in  iiilj  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  myhpnd  and  affixed  the  seal  of  said  Court 

at  Ml  Vernon,  this .<:^.<2!^..  day  of  November, 

A.  D.  1916.  /?  /P       f]  ^ 


o 


n 


J     : 

y 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLA TE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  Ndvember,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  (^PINION  in  the  words  and  figures 
following:  I 

I 


\ 


■V 


MahalaJThreliceld,.. 


..Appe  llee, 


\ 


.v.- 


APPEAL  FROM 


No. 67 

March  Term,  1916. 


>J 


..Jp.e..Nprwpdpwski   e 

- - -..Appellant  a«- 


Circuit 


COURT 


Fvanklin 


COUNTY 


J 


TRIAL  JUDGE 


ffON. .J.f^.?..y.S. .C .    KERH 


Term  1*0.    67.  March  Term,    1916.  Agenda    -o,52 

liehflla  ihrellceld,  ) 

Appellee  J 

V.  )      Appeal  from  x^ranklin, 

v'oe  Itortfodoweki   et   fl,  ) 

Appellant B  ) 

Opinion  "by  Higbee,   .  .  . 

000- UOO 

Appfillee,    I-.rihaL'A  "^lirellcel:  ,      '     -    rq,;r c-Hnntf?,    a 
number   ol    '^nioon  Ictept.xe   in   •  •..•;t   ■.■:       .  ^  .  in  coxinty, 

iJJinoi^-,   imdi  r  the   ri.xp-  ■'  'v^r   to  her  T3.enne 

iS'Oqucncc   of    the    Intr-ic- tier,   of  her   ?on, 
1  rt'd   Thi  f-ll:<^ld,    ViJio   ricf-oJ    c.jCfcj-nlic     .cir-  ,    on  K^rch 

~  •' I    Ljl^i    ^-^-'''n^  fie  v'pp  r.7  y*' '  "  '     ■   orcd 

til ! .  l^  1.354^1  A  ce   T  i  >  ed    vith  hrr  hu  ='l^<:-i7'i    -nd   fr.r.i':r»    tdMii   ibey 

>   vortl'i    ".bnut  $'1500y find   he   ?'5"n'.'c!    r^rit   land   in 
l.ieroi  rl    wortb    ;?fOut   f.Sro   r.nd   nJ  i?o  h"d    n    Fttrl?.    arcoiint   of 
money*    t'iwi*"  the    ror    lived   -■ith   the.7i  ?nd   for      r-zernl  years 
hr.d  ■b:;en  -irinkir^,  ■■':-'■*  JWftM; /l/fc   •  -  -    -  ,    ^nd  -^shcn 

•■.orkinc    ?i<^rif>  :r^.c    to   :-iv'.  '  -  :■        dr.,-      nd  gnve  >ii8 

:;.other   pOu'ie    tiire/    Lo   five   dol'.  :  '  :•  nroofc  were 

anple  to   sur^t-'^.in  the  oh'-rto   t};;:t   t.ic   inr-.^ric-i tion   of  the 
decef»=ed  %i-r   caused   in  ?i   Inr^^o   dearee   by  "i  i::;.inr   bought   of 
'ipy.e?Llant  -  .         -    e      usEtiorj   is    i.-.iced     -y    -  "  "*,    ViliiiMa 

^i-^^v,    , ,. ,    ^  +    .-,f    ■  ,^  -  ■.  I T  .:.^    4-^    ^,,    -^  -^  V  ■■  ■"''i^ent 


■  X- 


arxsT 


(  ,bXo<I»iiir  MlmiiKiA 


.axIinAtt   ainrli   LaoqqA      { 


(         «•! 


l9qqA 


r    , " ,'  f)  - 


(    BitviilmqqA 


OCW-000 


O0ff3i,'C>i':i"i. 


itr.-f.!l«3 


r:    brr 
«9rfir    br; 


<-  i    -kMf. 


1      4V•♦'T■•^^ 


•■xaw  7  1 


in  •sSi  mkn* 


-r. 


a^aln&t  him,   he   clriiiinL   that   the   proof  did   not   «ih<5w  %h<\t 
he    cold  iritoxicptlnt";  31ouor   to   the   'leoeaeed,    and  he   t>  cti- 

fivl   t}v  t  -  ,     '■  r,n  until    nftcr  the 

Gv*,.  i'COiuC  by    t.jii/t    .-ir    four   rr   i.i've    ,/i  tne^pep,    v;V,n    !»v?ore   to 
having    cc^  -  ''kc^f^    in  lu't'^ri*?    -r-'i-r  ■        "'    ,■    aiaoimt   of 

the   verdict   in   ;: nvo:c       "   ■  '      ■•  ,     fov  v:,io>:.  Jiidcment  wae 


-  ■.  u- 


■  «. ;  .•  t'f   f.ricl  ner  hus- 


-  ..iv^  ■,.■...-  por!seri?c<:i   of    oorae    ^ro^, .  •  ^        ,iMd   it   doee  not   np- 
pe3.r   tiiat   &he  •■vie  dependent   on  ^•:--    •-''•'!    -or   exiy.port,    th-*t 
she    is   not   entitled   to    recovfi:'  iru,  "rair    s^hop   act. 

T},c    -tlL.tt    .roviuee   t^    t  .    vif*  ,    child, 

_     ,  .       ,    ,  ..r-r'!i.~n,    edr-loy  t    :'       •  -iw^'.,    'vho   shall  be 

injured   j.i  n.   cr  ^ro-'iirty   or  veonp    'v/   B)>.,-,ort,    by   any 

intoxicated   ,  .     ■.  ~?en\^er'*?   '^f  ^'^.e    i  f.i-.oxicetion, 

haoitusl   or  othervi  -s   n;  ,         -•'  ritht  of 

action   in  hin   rr  ■.'•f\>  ,  '■■-■■   -^  ■'    '-^intly  rf:n.inpt 

any  pert.  or.  or  ver-ori-,  ■         -.  ■ "      7    -e^Mrp    nr  f-ivin; 

irit»3ciC«tln|:    ..  ,      .ve  caiiped   thf=   into.xic-'.tion  in  wholt 

or   in  r:r.rt,    :?j!    :■.  i-on  cr  ■pov^nne" .        ■\.      t-t.    Chap, 

4Z>    otc.    9,      it..-;!.!   L''''int-    i^';tc>    :'  .V.jnk    the  proof   In 

i;  eufficient  to  p}.,ow  thrt  '"icceaf-ed,  v/hen  em- 
ployed, ei'^.ve  hiE  :;.oti-.e;r  r-rt  o:'.  :  •■  fc;f5,  putstantially 
tvviy  hoek  and  th»t  by  i  i  ?  ce-  l,f.,  pie  b  p  'ic^t  the  rrioney 
eo   conliiLuled   to  J-ier  nr  rcn   ii^red    to   thr-.t   extent   in 

■  —■  .  i    eur.-port.      Ujoa    Uv    Yflr  --.fp    t?eem  to 

ihuvr'  a  *it-f-t      in  pppolitc   t,o  :nrlnt.-nn  her  ;'ction»      v.e   find, 


Hn  hi 

■  IJi:  s   ^A  bam   ,b« 


o J    !»T(  nw 


t»4  htfJ^ 

-;•?    Jon   v 

.^0      rr- 


y  ij  ->     \^      ,  J  A  I.'' 


bowoAier,    that   there   -erv?  error?  coaniitted    by   the    trial 
Crturt   in   inv^tructing   the   jury  gt   the   ln?t  nco  of   nripeliee, 
•n'rich   entitlrtd   =»riT^ellMnt'?   to   a  nev/   trlnl. 

The   ■■'econd   inptructi'^n  fiv3n   for  p.-n-sllse  nnr  %n 
follov:^:    "TYit)  court   furtl-tar   inrtructn   the  jury  thr^t   if  y^u 
find  for   the   nlaintiff,    in   this  cpf-.  ,    -he  vii:    ^e  entitled 
to    recover  s-'uch    reas^omcle    mm   of  nione/,    ts   in  your  Judg- 
u;ent,    for    tlie   actual  A'vainija,    if  any,    she  hs^p   sur'tained   to 
her  means   of   support,    caused  hy  the  death  of  her  said   eon 
ired  ThrGlkuld,    not   to   exceed,    ):owev9r,    the   ''u:.;  of  SIO.CCO 
R3  ch-  Ci-ed   in   the  declrr?'tion**.      T:iis   in?tructir>n   did  not 
confine  the  da.T^a;  c.i-^   to   f'ucii   an  p.rt-ovnt  ac?   r?he  rrp.^   shovel  to 
btrve    fjUFtnlned   Isy   the    c-vidence,    hut   left   it   Ivn   the   ,1u.ry 
to  ...i\e    ?uch   m   ^^r.ount,    n?   in    their  .iudgnent  ivivld   casriensate 
her  for   the  dni,'.g,vop    ?he  had   sustained   reMardlGr;s  of  the 
rrr>ofr    :'n   f>-.e   cn:-?fe.      Tjis   f •:•.  Hure   '.o    r'':trict   tlie  d?>jrisrcp   to 

■     .i.  gho'^'OT   hy   t'!';c   ^^r^-o:"  •roneduf?   nnd  ttos 

esipeclally  p-ce,-;u.:5iei-  1    :  •       thip  cr.pr,    hp   there 

wap   no   otl'iftr   in  tructi^n   covering?   the  defect,    thp,n   the   one 
coraplnined    of,      Inftructionj?   ^^imil- r   in   effect,    'reve  held   to 
be    arronaoi;«   in  Gor,  ^ol  id=5ted   f'o'-  .    •i-'hcphrrd   112  111. 

A-or, '  AiiQ    and   r.;,.';    i  .y  1&  q  Jx-j  .Co 'X.^Tcttm-I   116   I'll  .Apt*.  r?5o  .    in- 
struction 3'o.    5  under  too2£  to    ptatc   all    the   flcT^ents  going 
to   cnr.ptitute   the   d«m^n<-es   to  pl-intif f ,    r.nr:    tr.li   the  jury 
th;^t,    Trorn   a  due   cr.nelderntinn   cf   ^.11    V.czc   f  ctorp,    you 
■cr>,y   (.<tirfi;ite   and    find    the   p.r;.ount    of  pec\;i-i'  ry   injury,    "hich 
the  rO.Tintiff  -talned    in  her  rncnnn  of   Gur.port,   hy   the 

dpfith  of  her   !?p.i<l  --.id  prnrd  her   fuch  r.iaount   "e  daiaagee 
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?*rx»<ff»«  ! 


jiS'immt" 


fp» 


ft   :t-iiut( 


ion   bi^-.    r;   i. 


iic-tin-,;;IiS. 


,.*UiiXc 


cvntc; 


r     r.-^inr '.  ,r  -  ij"- 


e  , 
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againpt  the  defendpjita"..     The  error  of  tiiir-   inptructlon 

vv   .■    that  tlie  eltiuicn':-^  were  not  Cst-nfiii  .u-sn 
-proven   oy    -he   evidence,   'iTUt  v.it/T.ut   rci'erence   to  the  ttvi- 

donce,    rt=3UJit('    tiri<;t   tl.ey  J>ai   uetu  r.o.ca   ■in:  .£    ^ury 

would  c  asjiut-r  cr.-i,,  -               ^hor 

vice    ;i    liiit   ill;  true  tion   >/.  o   turr^    .  .  -.   oifutent   to 

i  lered  l^y    U-C    Jui^  ,    «.n   c ;.  wii^iatiiAg    U-»(,  ap- 

peilte,   the  lixohcil^  expectancy    ::'    .  - .  .red 

"ixc;   of  appellci,  ;i..i.;-t    Ujou3.u   either  h?5,v« 

tcca  cii^ittcc.   ircgi  the    inr  Lruttici.    -      -^  ^     ''■.■'.':  •-  '^     ve 

teen   tuid  ti^ty   cr.uld  concider   tiu:  i-rci.;>    ^c   c;  ^. c-cur^t-y     .f   life 
of  hcth  appei:;  ee  end  her  deccarec.    -:..        .n   v.^e  care   ot'     e^ing 
V.   hcbhett,    14':   ;:i.7",      vich  we.-   ••    (....*■   lan.tr  the  r^raffi  ohon 
Act,    it   ie    r^id     ...i.A.    .  -.y   in    l.he   c-    -      •    '    ^     ■?^--J:    -^-    the 
hu i-tcvjrid ,    xhe    loai-   tc    Ihc   vviic'e  r.,:ai:i.       :.  ,    --■-   cc- 

extensivo   with   ti:e    iurrtion  ol'  r;cr   liifi    ,  .icetrine 

ie  equally    trat    Ja   tl.i;;.  c,-..:.;;  -.vhcre   •-. „  lOi    Ltie 

d'-?,th  ol    tl:.;j        .'". .  .;.roi;;   ct)i>a;»ittt:d    jt    ^,1  vIiiQ   tnt 

iiictj.-uotioJi;'    ;.    OvO    ,;cierreu    to,    on    Laiinlj  .  i.  •■■■■■ ,    the 

juc-t^:-o.r»  L  »L    -.      ...         .  3ed  and   the    c.'u;.tj   rerii^nced, 

-levers-ea  .   /XiaeC. 

'..e  rer.orted  in  full. 


noXistrtimU  9kstt  to  ie«i#  •fiT     ••*'«la«lm»l«ib  9^di  »'ilUn^A 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this- Ata^^C day  of  November, 

A.  D.  1916. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  dag  of  October,  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harrg  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


TIpMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  dag  of  m>vember,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  pPINION  in  the  words  and  figures 
following: 


Circuit COURT 


51®^  COUNTY 


TRIAL  JUDGE 

HON. J.AS.....C.. McBELDE. 


Term  ISo,   ee.  lliarch  Term,    J916,  Agenda  }.io,f: 


Appellee 


i 

) 

V.  ^^         )     Appeal   Irons.  Clay. 

&  -, /"  ) 


H . . . ,  S ray ,    4g^  jal. i 


Ox)inion  by  lUgt^  .  ,      ,7, 
.-.oO«- 

Appellee   in  the   letter  fart   of  the  yef.r  19ir,    r-ajs 
bui'jding   for  hie  Uorae,    a  diBelling:  hcuee  In  the  city  of  y^nr   , 
Illinois,     It  ws4=  a  two   «?toiry  hous-c  v/itli  four  roosss 
tliree  room©  .?i-ove,    a  I:?.:  th  room  and  a  sleeTjing  ^orch.      ?:aare 
were  al»o  halle  and  s.  basement  in  which  a  rot  air  hentar 
wae  installed.     He  had  purchaf.  :m  fixtur©?  in 

Chicago,    ;-nd  «ijiployed  appellants,   *ho  -aere  doing  &  plumoing 
bus?ineB8  as  co-partnera,   under  the   i'irja  name  oi"  the  A>eek«r 
EardWv^re  Com.^ar;,  .xie   sasae   nnd  furnieh  the   iron 

pipe  and  fittin^js  necesaaiy   to  do  the  work,     Tnie  wag  ior  a 
BtipulRted  oontrnct  price,    3jrid   in  addition  thereto,    the 
i'irm  ngreed  to  lurnish  eny  iittings  that  were   sfeort  and  re- 
place any  tiiat  ware  defective,    for  which  appellee  was  to 
pay  theci,      ^he  viotk  v?9s  finiehc-d   rbout  JanU'-M-y  lf>,   1914 
and  a  ehort   tixse   thereafter,    appellee  and  hie  wife  Tvioved  in* 
Buring  the  month  of  June,   vii^ile  appellee  and  his  wlf*  were 
Rbeent  frcan  howe,   he  w  ?  notified  ?iie  house  •rss   Hooded  -"^nd 


-1« 


.^IQL    ,in«7  Aomit  .iid   .oK  »t»T 


notatrrO 


in-: 

111 

trnn 

•At  aniT// 


Ufarde  ectiniated  at  about   tv.-o  thousand  fnllons, 

into  the  bnth   rortm  from  tl-.e   city  mainr,   by  reaeon  ol  an 

improperly  attached   slip- joint  union,   rhere  ti:^ 

tbe   batii   tub. 

Appellee    orouiiht  f.>uit  a£nin?t  apr^eljsnta  to    recover 
damage®  on  account  ol   their  ctrelessncse  wnd   ne(  Icct   in  not 
doing   the  -work  in  a  safe  s.nd  Y/orkuip.nlike  Eianr-er,    a?  contr=?ctt 
i'or,    by  reason  Vfhereof  the  union  be-Cf'iae  looee,    leaky,    un- 
pfscked   and  open  and  allov/ed  the  water   to   escape   nnd  flood 
the  hovife.      On  appellRnts'   motion,   appellee  filed   n  bill   of 
ptjrticularjr,    shoi»ing  dnmme^  to  carpete,    furniture,   ^all 
paper,   plastering,   flooring,   door??,  heating  *»nd  lighting 
syeteme  and  paint.  f  the  genrrnl   issue  v^-^  filed 

and  upon  trial,    thej-ury  returned  a  verdict  lor  apr^ellee   in 
the   8vm  of  IIjOC,     a  ciotion  for  a  new  trial  ^ap  ovr--^-"- --      ■■-* 
Judement  entered  agains>t  appellant,^  for  th«t  aiaoujr^ .      ~  -  -  - 
ur£td  uy  appellants  on   this  appeal,    that  the   Jury  rere   erron- 
eously  instructed   on  the  part  of  appellee,    that   iiapropfir  evi- 
dence v?as  admitted  and  th^it  the  verdiot  w&e  exceptive. 

Appellants  coiEplain  of  three  instructions  given 
for  appellee,   rhich   told  the  Jury  if   they   found  for  hisrs,    the,, 
ehould  aeees-e  his  dsm;<:es   st   such   exm.  ae   they  believed   from 
the   evidence,   he  had  8w«?tained,     The  objections   raiced  were 

the   instruction®  did  not  confine   the   dajaa^rea   to    such   -a 
amount  ae  >?ould  ccsnpeneate  appellee  lor  hie  injur;/,    und  fur" 
did  not   state   that   the    finding  Eiupt  be   from  a  -  reuondc ranee 
of  thtJ   ^  vidence.      I'  imed  by  r^ppellftnte  that  under 

the.?e  instructions,    trie   jury  might  prorerly  p-ps^ees  punitive 


,   tm»".>j  ^U'Miji  tfi  fc^J.aU^ 


9fiH«9X»i<<a  ^krndi  !•  4m/o9o/i  ik)  4^ 


damages,    vd^ereae  undtr  appollonte  instructions,    the  dazno^^eo 

iffoiild   clearly  l;>o  compensatory  only  and  th?it  therefore  the 
inetructionefor  appellant  and  appellee  Inid  do?«i  contradic- 
tory ruler   for  the  ^juidanoe   of  the   jury,   .'ir.:;©  13 ante*    fourth 
instruction  in   fact   trid  the  Jury  that  appeiiet.  .ily 

recover   ?uch  dMiit  es  ?is  v.ere   mo\^m  by  o  preponae ranee  of  the 
evidence   to  ixs  ve  betn  the  n."tur.>l  and.  nroximp.te  conpequencc 
of   the   actB  coKiplo'ined  of  in  the  deelaratif-n.      It  ie  true   th- 
where  tl^ie   Inetructicn^  given    ■  -e  state   can'jKJry  rropo- 

sitions  of  law  and  are  conflic  win^,,    s-o  that   the  jury  Grtnnot 
tell  which   rule   they  should  f ollov,    they  neceessrily  tend 
to  Kislead  and  ?.  judgment  hsr-ed  thereon   ehovld.  be  reversed 
unleee  the  court  could  clearly   cee  that  no  prejudice  he.d 
resulted.  i>3sexy  v.   Oinnan  24  j.ll.App,65:   C,?.&  fj.Pi.Tt.Go.v. 
Ksrwood,   8n  111,88.     Under  the  plepdings   incuding   the  bill 
of  r/irticulare  rj\d  on   the   ins^tructions  the  jury  could  not 
ha've  Goecpeed   punitive  daaingtg,    cind  upon  the   trial   of  the 
cspe   !?uch  danage©  wer«  not  asked  jior  v?ere   such  dsmages*  re- 
covered,   no  plaintiff  was  not   injured  in   thu  re$?pcct  com- 
plained of   uy   gucfli  instruction.     The   thrtt    instructions  com- 
plained of  fi.s  given  for  appellt?e,   ^ere  not  at  variance  fdth 
or  contri&dietory  of  the  fourth  inj^tri;. otiao»    given   for  ^-pTifl 
Irmtp   but    tlic    l.:^ttv.r  move,    oif-riy    .  tated   tin  '•;•. 

pl«ssentp.l   to  the    Aoraer  snd  all    require 

their  verdict  upon  the   evidence,      rae   inetructions  taken  np 
f^   e*;rie?f,    could  not  bsve  nti  pled    the  Jury  in  regard   to   the 
measure   of  damai^ee  and   the  court  diu  /ing  the 

watne.     It   ip  also  urged  hy  appellfmtthat  thepe  inctruotione 


'i»|l»a    .^f^kOw    'c#«i  -  •'ik*      ^»iU      »Iui      UO^i. 


Tot    n<»  'j«ni.v'/ 


allowed  the  jury  to   aspe^e   the  damage*  '"t   piich   sjijth  as  they 
fcellevtvd   frnw.  the  evidence  the  plaintiff  had  euetnined;    in- 
stead ol    sayiiig  from  a   "preponderance   of   the   pvir'fncc". 
iiy   the  appeliante  instructiong  the  ,]v.xy  vferc   tcld  that 
expellee  niust  inalce   out  his  cauoe   of  action,    by  a  -prepon- 
derwioe   ot  the   evidance  and  zhnX  he  -was  only  entitled  to 
rt  cover  suoh  dt^agee  as  he  had  gihowi  by  a  jjrepondernnce   of 
tiie  evi'^ence  v,'ere   tiie  natural   and  proxinmte  coneequence©  of 
the  acts  cort^lained  of  in  tiie  declai-ation,    end  on©  of  their 
inatixictions  iwae  devoted  alraost  wholly  to  exr-lslning  to   the 
jury  vfhfit  wse  isttant  "by  a   "prsponde ranee  of  the  evidence''. 
The  jury  vere   therefore   in(?tr«cted  ^^e  to  the   requirements  in 
regard  to   the  aidenc*  and  ;'-s   to  vdi?it  n  preponderpjncc  of  the 
evidence  meant,   and  v/ere  not  raisled   in  that  regard.      -ut   «3ven 
if   the  jury  hnd  not  been   00  fully  inf?tructed  in   tl-iie  regard, 
we  dc  not  think  th«  erjjresjeion  coBmlf?ined  of  i?  so  ©"bjectlon- 
able  as  to  constitute  error.     In  reg^rrd   to   sjitralar  instruc- 
tions  it   ie   B&id  by  our   supreme  coui^t  in  DonJr  Bros. Coal   Co.v. 
Th*£'l,    2Pe   111.251'.    "The   objection  that   the   inrtru  -tion  osss 
tlie   exprespion,    *m:   th«  jury  laay  believe  from  the  a'id<:5ncc-' , 
offiittint   the  v.ord   'preMonderf-mce'    before  the  Y/nrd   'evidence', 
■•  f  do  not  regard   ng   tenrvble,     Thie  iorm  of  exprfeseion  h- s 
been  employed   eo  long   oy  courtc  nnd  lawyere   '••?   to  beco'.ie  a 
fixed  practio©.,,, 'if  you  believe  from  the   evidence*  mepnp  no 
more  nor  no  lem?  than   'if  you  believe  frrtia  a  -creponderpaioe 
of  the  evidence* ,     The   fnct  that  the  belief  of   the  jury  is 
based  on  the  evidence   ie  the  essantial    thing,"     Appellant 
objects  to   Hhnt  portion  of   tlic  evidence  ^.erein  ©"tiriHtee 
were  given  Af  th©  damages   pu't^dned  tgr  ppv^^  ~r3ter  over- 


'^"w^o  nci«iHe>'t9c«  *itf   i«i:^?    * —   -b  •» 

-.  „;^_      ,.  .  '■   '      Til*".      V'.'      h  .'  A'<r( 


to    MttXlU 


b»AiJl  >«•« 


norini?  hlff  dwelling,     ^'lille  an  exmrnitiRtion  of  the  evidence 
ttpon  this  quesition,    sho-wsi  thr^t  the  oTaJccti^fi;  raised  ie  not 
without  irierit,    it   cannot  V.e  C',)npidered  hert-,    pp   it  aT>^«arp 
frfMTk  the   rticnrd   t>ut  all   cue}-   r.cstimony  r:n  ":  ^  -.rd   %vithout 
olr.jection  by  appellants!  on   the  trip.l. 

It   reiaai  ;he   furthv'ir  cl.'lnri  of  'vopel- 

lants   that  the  daEia£.es  allowtd  app«ll«e,  (  essive.   It 

Uoeo  not  app tsar  to   be   c-^r\tt:i?ted  that  a;.,   el'ii  ontitlod 

to  recover   coKie  djjsifif     ■  •  to    the  asioimt   ol  clasTiA(?es   eul- 

fered   hy  ixiri,    the   evidence   oi  pective  ■r.artie?'  covered 

a  vide   rtn^e   p-nd  had  the  jury  ioilowed   tJie   ettiii/iatf.-    .  .-^i^ie 

ol  the  v^itneesjes,   the  dem%:ee  might  have   'oeen  fi^tec"  ^ipX 

a  sum  as  ;i;'8'"C  instead   of  the   s^xm  of  C&'''   .-^p   found  by  Vute^i, 
rt  i?  for  the   jury  to  deter-siine   frorr;  vidence,   under 

the   ins?tructione  given,    •what  vrae  the  pro-;  ear  :/.!i;ouat  to  be  -aid 
pppei:iee  and   to  c  .ra->enKate  him  for  the  pecuni?iry  lofje  he  h^scl 
euetained  ty   the   flooding  of  his  prcrmisee  and  the  amount 
arrivcsd   at,  "vns  warranted  by  the  proofs,   and  no  good   reason 
aptenrp  wljy   the   verdict  of  the  jury  in  this  regsrd   should 
be  dit-turhed.     'ilif--    "ud  -.rient   of  !>?:•■  fn-v-t   v.^.i  o^'  v/in  be 
jiffirsned, 

Alf irmed. 

i4t.   Ju  'lice-  i.  C!;ri<;e  hn  vin{-;    tried   the  cr.se    helot.,     cook  no 
part  on  the  ho-^rir.f  is  court. 

Jiot   to  be   reported  in  full. 


ain 


c41 


*iW 


:ixzi 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mi;  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

atMt.  Vernon,  this- ^.M.^.  day  of  November, 

A.  D.  1916. 

ellate  Court. 


o 


p<.    O   U  ::3 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMj^  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  Novel^ber,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPI^flON  in  the  words  and  figures 
following: 


No. 71.. 

March  Term,  1916 


...jQe..McAllis.te.r..e.t.  a^ 

_,App.el.l.an.ts... 


J 


APPEAL  FROM 


COURT 


..Pulaski COUNTY 


TRIAL  JUDGE 


HON.- A. 1...  IMIS. 


Term  lio.    71.  llarcb  Terji,   1916, 


A{r,en''-p 


lil.iJuciier  Packing  Company,    ) 


'H^dU.cr-W^  Appellants.) 


Opinion  l-y  higbcc 
—  oOo 


."..  .1  ucher  .  "C'''-i 
On  OctoLcr        , 


■-T^r. t    of   pr>'-el2ee 
•rr;;nt    •■■'ith    it. 
,     .43   and    en 
to   "je    ispued 
■rrn,    grov,-- 


.  ;.          ..ion    i:i    :;f:-\.ra;;  r^it  :in    t^ie     -lot.    .- cA   lieter 

traver-.cd   the    ?=.ili'l-   ,it    1  •     '-le^    of 

>    ,.      1    if:3i:e,                            -         .  notice   of 

special  ],i--                                    ',  .  .             -■.•     r,    '^'heretif ter 

.iitvrX':. leader    in    Ihc    c  ■:-';,     cl'dmin£;    the 

piopei-t;y    uni.er    ■,   Ci..-.ttel   rr^ortt^a;  •  ■-               to  him  by  L.c- 

AJlirt    i.            ,'                       :  ved   anr.  '   hy    the   court. 

r        j    T»:r  c'j -i'.-ied    the  -                      ue    from 

^.i;.  ci:Ltc    on   account    of    itp    f---'-  .:    --ntnl    co« 

..-.    -    .  '     '''-^  ~ ''    ^f    the.    ieed    for   tv.'o 

ttfiir.r  ,  ./:     .  .1     .      to   p  "ount   ^0    ,  6'.'C  . 

■.*ppf3].  '.vidence    tendinf   to    s'cv!  th-t  thie   ort 


»  ft^  « 


(    (XRB'jaoO  anl^OA^I  TSiiouti.LI 

{.Bin 

.1   no  inlq") 


no    bne  r.  i^ .  ,  ,         . 

CBUBBt     9  J  >90irB0     . 

■xa^tn  1  .  ; 

1o   aolior  .sijcel    1 

-3..*'  x,>. 
MOO    fnt'  "joaojB  f 


ol"   the   contraci   wae  changed   and   that   appellant    beeidep   farm- 

inti,   tiie   land,   had   ur--i-i..j.it   a   lot   of  mules   and  led   then   on   the 

farin  and  used   ttiem   for   other  purpopop.      Ai  <?o  tv,  .-t   on   tlrie 

-ccpvnt   ^t^trd   "bctveen    t":ie:.' ,    no   C:  j  I.c/Olirter 

for   the   fpcd.      '"^n    the    ci^ev  :.-;r(d''  ■         .  -     that  he 

ne"v   r   o.pked   ?-'C'?]:e    ."  '       \  ^    '^f   the 

e:-: -^enpe   of    icec^;  -    other  tes- 

tirrony   t?r!<^l'';f    '  li'-T-  vit    of 

:      t     .     •:■:                                                       •        .         •  -I'ter 

he^rinj-   \_                           .  '  ?(?d    to   ■'.':'.  '    for 

any  r-'-iourit,    found    the    i       ■                               >  ve   judfjaent 

in   i                                                ■  -'.         :    ■  ■      "Ailirter 

eyrce-'Ttc.:'                                                                             •  "  '- •         -.ile    there 

•y    the    c  .  ':ed  hy 

•                                                 ,      .  .to   ru-t».in 

tjie    fiiu.                   judGHAcnt    ••:     -    -  "      !?ame   will 
not    .(..    f  j.r  tur'.'ed. 

■                                                                   ,     .  .  ,.,^        chsttel 

mort,  n..  f:                           .ji    01  r  .                         ,      "     ■  cAj  lifter, 

clainint;    wif     -  .untp,    to- 

v.'it,      'V'l .'  \    ■     .. ;       ■                   '  -         :  -^rt.-ce   wap  made; 

<t-71    on   .'-Tc -:iint    oi    f  c    outrt-^dainG   no-,--      e   .  •'d    cr-ecuted,    as 
eecurity   f   r  "oAHir-ter   -/-id    '109.15   rdv-nrcc'    r-t-'x   the   irLort- 

grjifc                             ■     r.'l.          '^f      '-''-'    ■■'■      ■^''-^-      ■'    -         "     ~      o-^^lv.^-  '-n-   '      + '>   r-       ■■vra     Of 

,'  77.    -^       I       -    \o   he   r.       -i    :/      .'-  "-  ■-    '^f 

:      ;,. lc   crnirt   .  -ve   jiv  '  ■  •  con    for 

th^?t    a -oiOTt    to    >^e   T>rri'l   oi  t    of    the    :     :  >  ■          ^'^^le    of 

en.id   co;,,          .    "ny   c'ln^^cnt    of   the  n-rticr  eycepted   but 

neit,                                                    -ected    '.  ■»    '-i- 


-fit  "x^rij- 


"»f   »r(>  fefiu^V -,  tn 


Xtf  i>93 


'>ocu»Mv»  «d^  »,v 


VFtrvLip 


XlJtw  ,(M«vt 


:     1    X*tTOO»« 


.1  mo 9  btn9 


tl-ioiigh  he    ei£ned  the   appeal   bond  £;iven  by  i.cAiiir;ter,     'hich 
referred   alone   to    tiie   judtment  t^iven   r-tJ'inst   the   3;  tter. 
Appellee    I'iled   a  a.oti-n   in    this   court    to  dieirjiss   the   appeal 

for    ulie   reasju    t^iat  i.uu    ■'-u  ..    i   lie.-'^l.cr    ■  rayud   i ::    p.TJ^jeal  v;hen 
.^->    judtiiiient   V..-3   enteit-         ..    .,±/-  -  "nd   thr^t 

:.:otion  Vfnt?    tai;en   v.itii   the    c:  pr  .  :  -'it.n- 

ij.ent   o:L    r-^rmrf    in    tiie    urir-j  is  case. 

1^       -  -    ,  ,  '    relate?   to 

j-udt.-'on    X.  "--qjerly    ..i  :;^-tion.      It 

i  -.-    o:    :  '  nd  allov/ed 

-.eru  at  vliicli   the   judi^jrjer.t    or'  ;         ,     ■  entered. 

.  •■;.        ,  .    :.         .:C.'J2.    -  i;ic:.  :.App.481. 

.      -..:.;.c      •.  ./.-_■     z   or  decree 

ir-    jure-.^  .ory   .:iiid   ciaa   Oiiiy    .  :  loved    oy  an 

oxCvcr   Oa    tiiC    uouoTt   ;  .  er    of    the 

c:;uy:."     .-.iiii^ie   v.-iix-:  __  ■  -oellee 

t:     ■  ■       ..  ;    .tr.ined. 

-  -  ..  -:     .o,i.-icic:i>  rCfcd  "by    the 

"  '      L  .  i..-  i.i ..  .       -      t?   to   the 

c;;ritCLj- .     .       1     l.-c    iL.Xin££-    c,:^    ^i\t    i-^:Li-L'o    u-r-n     .-  ,    evidence,    fo 
f '^  ■■   -  "■     ■         t-         .    ••  1   appellant  ...c-"-!  j  i  ?tcr, 

ro    ic      I.    c    ,L       ;  t !  niatu    oj .  :■; .    oi.c    v..iriv    aT^plied    the   Isv   to   the 
frctr    i-T    '■■■(•    c    se    correctly,      "i  ■     -v,/  --i  ,  >i-!_    .^f    ■-,  ..    crurt   "■.-•I^y' 


i.gjy    \jl      i  lirrjied 


or ted   in   full. 


X  I.?;"  c  '.1 . 


.boni 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  ms  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this- /  ..fe.  .^4^..  .,,,_^.  day  of  November, 

A.  D.  1916. 


,4)  ^-^■>'^> 


c  J    ^-^ 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 

i 


V 


S t anl ey   S t e f  f  ey ,    by  h\ s.  .next 


Priend,....A,...li.,.....S.t.e.fi:ey:.,...\. 

Appei^ee, 


No.  ...78., 

March  Term,  1916. 


Henry  ...Sand  if  e.r....e.t...al., 

-~ Ap.p.e.llants. 


COURT 


Lawrence COUNTY 


TRIAL  JUDGE 


HON. .J.r. ?.• EAGLETON 


Teim  Ko.   78.  Karob  Texrn,   1916, 


%cnda  !.o.l3 


Stanley     teffey,    by  his  next 
iriend,   A.  ;;,   '-teffey. 

Appellee 


l.enry  Gandlfer  et  al. 

Appellants 


Appeal  i'rom  I.m-^rence, 


Opinion  by  Eigbee,   ;.,   J. 

—  .0^0— 

ll^in  is  a  euit  in  case  brou£ht  by    .tanley     tci.  ey, 
a  minor  of  school   a^,e  and  a  resident  of   sda^ol  dij?tr.l   " 
24  of  Lawrence  Count^',   Illinois,   by   /.".Steifey  /lis  i    ^,i..  * 
find  next  friend,    again et  the   directors  of   paid  din'rlct.    / 
demurrer  to   tkie  declaration  was  overruled,    trinl  lind   on   the 
plea  of  feeneml  issue  and  a  verdict   lound  ?»£ainet  the  di- 
rectors,   placing   tkie   daiiif%es   at      1      .      Kotions   for  new  trial 
and  in  arrest  of  judt;Hient  overriUed  and  judgment  entered   for 
the  amount  of  the  verdict. 

The  follov/ing  appear  to  be  the  fpcts  in  the  c~sic  ns 
shOTsn   by   the   reco:i:d:      Tnere  re  re   tvo   fcdiio'^l  hnusee  in   the 
district,    one  nnmr  the  r/est   pide  called   ^ir:?;   fc]  •'nl   houp-e 
nnd   the   other  on  the   east   side   called   the  lord   ec]iool  house, 
lliey  both  f-'ced  a  public   road  running  ea»t  and  vr-  v>t  throutch 
the  diptrict  nnd  nenr  the  middle   of  the  diptrirt,     .  ,  -l-ey 

lived  on  iiis  farm  v/itti  hie  wife  and   two  minor  children,    one 
of  them  being  the  a-preiloc  l»n'?rin.     '   uv  ^         »-    in  v,4;ich  he 


lived,    on   th 


'->n  the    -:ame   road  as   the   t 


^bao^  .an»T  tbimH  .6V   .oX  SR«T 


(   #x»n  Bid  x<'   t\»l'l9i-  xi^lnMiQ 
(  ••XXvqqA 


,  .:9tl»ie  \9laBtci  Xfi  ttS^nrd  9«ro  at  tlu9  a  ti  tlifT 

.7>1  ^olT^Qib  Xo'^ifQc  lo  Sa»bi.99t  ft  brtjs  9^  looilo*  lo  roaim  m 

X^diBt  •in  x«tld#e,  '.A   ^d    ,8loniIII    ,c*nooD  •ontTWisI  lo  *>S 

A    ,foti^titb  bla^   \o  nrtoiowrlb   9rlt  inaiB^    ^ba^tit  txon  bna 

9cii  ao  bflif   Ini-z^    ,J>»Ijjtxovo  saw  noi^BTBlo*!}  sxLt   o3   xariitmb 

'lb  edl  ^vatsaff   &<u/ol   iolbn^v  »  JbcuB  •u<5ti   Ini»n»^  lo  AttXq 

IxiiJ  W9n  idt  9ttotSo^     ,yM%  $B  ts^nsb  oil^   isaiofilq   ,810^00^ 

lol  bsiolns  tttBKjbal  bam  b9ltm»Y0  ImiB^tft  ^0  f99'x%B  at  baa 

,iolbX9V  •di  to  tauotm  •rit 

sn  9aj:!9  oiii  at  8^9<il  9fii   »</  ol  lAoagj!  -^ttyoIXol  tifP 

9il^  fll  ••Quod  Xooiion  ovri   •19W  •isfTT      :bxoo»n  sdJ  \i  nrods 

>-■  J 

Muori   Copifo*   tb-xi  1   bsXXjBO  sbiQ   i*o«r  trti  latn  vno    .ioii'Vlb 

.veuoil  Xooiioa   bie  I  Viit   f>*XX«9  sbi*   !•«•  Mfi  no  it/lio  •«iJ^  bac 

ii.tiioi  it  i^  v;-  bflA  ^999  ^tttfun  bact  allduc^  a  b93i«l  diod  \»xfr 

X*)^  iTtvtb  •ift  to  •XbbtiB  •!&  m(»ii  baa  totrintb  otiS 

•no    ,^9T^rtf^^  *rcnlm  owt    ^^w^   tli^  7M  rliiw  mat  %tti  no  bsvlX 

•d  riol  .-.-       -  — iuM»  Mii  aal9(f  aarii  lo 

Xo  ;ioQ   owi   9r(;t   •«  bjp<n   9taB"    »dS  n  ,  ia1  adS  no    ,!>9TiI 


houses  and  about  2(  f    i-ct  lurtiier  ir-m  t>ie   :orci    gcj.ooI   ttmri 
it  was  irom  the  :  irdo   school.      '>'ht  Stei'tey  diildrftn  h^d 
been  in  the  habit  oi  attending  the  Birds  school   tut  in   the 
fall   oi  lttl4  in  allotting;   the  children  of  tlie  district   to 
the  two   schools,    the  directors  drew  an  imaginary  line  north 
and  south  through  the  district  and  allotted  the  childre;n  east 
of  the  line  to   the  lord  school   -^nd   those  v^st   to   the  Blrdf 
pchool.      This  line   ran  wep-t  of  .-u/jiiLllet'  ■'   h^rae    -iid  >ii;? 
tra?  notified   to   rend  his   children   to   the  l^ord    i^chool.      The 
father  objected   to   this  and   uent  hie  children  to   th. 
school  v/hen  it  opened  in  oepteipbeiv     After  n   time  t}>e 
toficher  refu!"-ed  to  te«ch  a.ppcl\itc  and   l"ter,   in  Octott 
father  moved  with  his  fri;,-.ily   to  s   t?rrtrtll  hou  e   in   the  vj 
of  i>ird8  not  far  Irora  the     irds   school  house   and  vitl-iin   the 
territory     ft   apart   ior  j-upils   of   thr.  t   school,      'he   -iiructore 
hO'..tver,    ..vpptar  to  hove   insisted  th?».t   the   reaov 
made  in  eood  faith  or  intended   to  be  permanent  mid  xaider 
their  direction,    the  teacher   still    refuved   to  fc^ive  inetruc- 
tion   to  appolleo.      '-^his   condition  of  affi4rs  continued  ujitil 
the  latter  nart  of  Januax-;;,    1915  vehen  this   swi*  t"  «   begun 
against  tlie  directors  and   te^-^cher^J  The   .iury   iound    the 
tore  f'lone  fuilty  nnd   they   are  -.  rof?ecuting  this  appcf^l. 

Appellant!?  comrslain  thnt  the  declnratlon  did  -not 
stnte  a  f^ood  caufc  of  action  "because   it  did  not  ch-^r^e  di- 
rectly that  the  act  WAi'  wilful  or  raalicious  but  thnt   ruch 
charge  was  only  inlerentif.lly   rtpted,      ■©   find  however  that 
tJie   single   count  of  the  declaration  in  ch-rging  the  denial 
to  appellee  and  his   urotJifr  of  the  right  of  .nn   education  in 
paid   f-'Chool,    ptates    "uXi'it    :'aid  denial    "mtps   causer      _       -    inx- 
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proper  conduct   on  the  part   ol  either  of  the   e^id  rninort'   'md 
frcaa  the  reason  that  they  or  either  of   theni  had  disobeyed 
the  rules  and  retulatione  of  the   f?aid    i^chool  ap  provided 
by  the   said  directors  or  the    said   tericher  in  charge,   tut  v;;  !■ 
from  thre  wilful  and  mal:icioue  and  unlav/ful   conduct   to   Vaeta 
by  the   said  defendant?   90  that   ttiey   coi  '<  lied   tJie  uee 

of  the   PS  id   school  fmd  instruction  of  the    j'stie",      'ihie'nv- 
penrp  to  us  tn  hove  been  a   sufficient  chnr^^e   of  rvilfulneep 
and  innlicioueneBB  on  the  part  of  apyiellante  and  the   court 
properly  overruled   the  demurrer  to  the  declaration. 

Appellee  ineists  that  the  judgment  in   thi:  net 

be  af filled  for  the  reason  tliat   the    bill   of  exceptione  doee 
not   etate   that  it  contains  <11    the   evidence   introduced   on 
the   trin.1   of    the  caee   and  tiie  certificate  of   the   trinl  ju'it.e 
does  not  certify  to  that  fact,     A  carefv<l    examination  of 
the  bill   of  exceptions  fs.ile   to   disclose  any   tjtateKient   there- 
in that  it  contains  all   the  evidence  in  the  cnee  and  the 
certificate  of   the  trial  judge   contain©  no   statement  vAint- 
ever  in   i-eference   to  that  matter.     Appellants  ln?iet  thrit 
certain  st-  tements  made  by  counsel  for  the  respective  r^^rtier 
appearing  in  different  -ortionp  of   the   will   of  exceptions     re 
sufficient   to   Indicfste  thnt   the  bill    oontrined   nil    t>ie   e\l~ 
dence*     Thie  claini  does  not  appear  to  up  to  be   i?nii'-<- 
etntemente   rec^lted  by  appellant  do  not    feem  to  us  to  bo 
pufficlent  to  bring  this  case  T.ithin   tl-^e   rvle    '■<i<'    .Uvw-n   ^n 
the   c-\Be  of  the  ieople  v.    C-canlan  265  111.6  i  on  by 

appellant,      it   is   true   that   the   rt?co  d   contains  3  certifi- 
cate of  i.,ii.Caiapl»ell  who  Bt!5,tea  that  ho   is  official   reporter 


-S- 


i-xj^oo  a/i^  t.:  ,Q  ^9  fx^q  Alii  no  «89£Buoiol£nB  Am 

J  nt  tn9K  il  t»XIa  ':A 

<dLr   i»ti4  aoatfTt  ,iit  Tdt  b9antfl(i  sd 
aoJb.  9tilMtnox>  i 

•tit  i»nt  .it  n4  taat^if*  j|iit  |^  »xu  :ii 

-1/9   »n'  ^;f  ft(Si  frdt  •tmoXbnt   ot   tn9i9tttU9 


of  the  court  and   certilies    "thnt   the   above  and   lort£,oing 
is  a  true   and   correct   copy  of  all    the  evidence   thpt  wae 
heard  by  the  court   on  the  trial   oi    said    cauiie   etc,"      jQilp 
certificate   is  full   and  coioplfcte'  but   if?   included   in   the 
record  after  the   pi^nsture   of  the   trintl  judge   to  the   bil] 
of  excer'tlons   nnd  ip  no  port  of   that  "bill.     Tl;   e  court  in 
Continental  Caeualty  Co. v.  I'-axwell   1^7  3  11.ApT>«19,    in   fneak- 
in£;   of  a  record  vjhere  th«  "bill   of  excerptions  did  r-.o  + 
that  it  contained  all   the  evidence   and  thf.  trinl^  jud,;;:e 
failed   to   so  certify,    but   where   there  -.' c  Vound  "it>i   the 
recora  a  certificate   of  the  Official  reporter  "tliat  the 
foregoing   is  a  true  and  correct   copy  of  all    the  evi-'ence," 
said   ''this  does  not  meet  the  requirements?   of  the  law.      A 
reporter's  certificate  hn?  no  pi    ce   in  a    ,111   of  exceptions. 
It  must    lie   stated  in    the   'uill   of  cxceptionr   thr^t   it   contains 
all   the  evi   ence   or  it  v.vuf?t    ue   so    stated   in  the  Judge's 
certificate",      ''lie re   oeing  no    "ufficitnt  bill  of  exceptions 
in  the   record  v^e  must  assume  tiiat  the  verdict  of  the  jury 
was   correct  upon  the   facts.      Janesi   v,   .^extor  llli   Ill,(:.54; 
i'ggleeton  v.    -rust  Co, 205  131.17'  . 

we  have,   hov/ever,   rend  the  facts   in   thi?  <_•      .    :i^ 
disclosed  "by  the  pur^  orted  bill   of  ej-certir-ne   -nd  if  they 
Tere  presented  in   futh  vmy  thot  ve  c^uld  c"npl<'-er  the   ,      e 
vfould  not  feel   nt  liberty  from  whnt   they   :A\o%'  to  disturb 
the   verdict.     Although  the  parente  lived   cjf^t  of  tlie   line 
made  by  the  director?,    when  the   pchool   opened  in     o^  terrber, 
the  proof  wa?   sufiicient  to   sustain  the  jury  in   linding 
4k&4   they  had  nioved  wci-t  of  the   line  and  lived  within  a 
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quarter  of  a  raile   oi    the   birds   scj-iooj   in  October,    ■  nd  that 
appellee  was  refused  inetru  ction  in  the  Lirds   ec'i.or^l   i^iter 
the  f'xmily,    including  apT<ellee,   h- ^   tnlcen  up   their  reeidenee 
in  the   territory  allotted  to   thnt   school,      TJie  nr^ofr   do  mt 
diDclose  any  crowded  c-nditinn  of   the     irdp   gel  ool    or  :ny 
particular  rea^ron  v,hy   it   v.-ould   c<;  Interer7t<? 

of  the  dietrict   that  appellee   phosid  ^o    to   the     ord    :^c"nool 
after  the   remov;l   of   the   family  in  Octobtr,    inrtead   of   the 
one  cloee   to  hir...     Ke  h^^d  attended  thie   school    in  for-ier 
yenjs,    and  during  thnt  time  it  does  not  appear  th  t  he  h  d 
tteen  guilty  of  ^r.y  misconduct.      The  circumptsnces   po  f?>r 
as   shomi  liy   the  purported  bill   of  exceptions  aflord      ~      -/id 
excuse  on  the  pnrt  of  the  direetore   r '^r   ^'■(^''^■i-rr  "•- 

ri^ht  to  rttend  the  I'irde   echool. 

•^  sutiiseption  is  made  by  apnellanlr   v;         i   e  court 
erred  in  refusing  certain  of  ite  instructions   -^nd  modifying 
others.     '^h«  errorc  cori»*lsined  of  are  not   '-ointed  cut  inv:- 
ever  ;-nd  an  exasninjrtion  of   theee   inc^  ruction?,     ufcIo   e     o 
error  upon  the  vrrt   of   the  court  in  the   acti<-'n  tnken  in 
regard   to   the   same,      -^he  judgment  of  the  court   br.i, 
be  afflSBied. 

Affirmed . 
Hot  to  he  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this f/^^.^^^^,,,,,^^^  dag  of  November, 

A.  D.  1916.  j^        y      (     /  /) 

^^^-^ClerKofTHe^AoDffllate  Court. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  dai;  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


20/2  I.A.  616 

THOAIaS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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vs. 

No.  8.1 

March  Term,  1916. 


APPEAL  FROM 


Pamers^  Serum^  C 
Appellant. 


Circuit;- COURT 


..Madison COUNTY 


I 
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TRIAL  JUDGE 


HON. 


...J.    r.    GIIiHM 


'.  enn  i.o.    61.  Jv.arch  Texta,    I91f .  .67 


htiiry  hnvvjc. 


J- aimer 8*    ^.CTLCi:   ^  '..■..,       .,,  ,  _ 
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Opinion  by  lii^^bee,       . 

Tnr'ipcn    county,    lllir.^'ip.       ■'■  "^n,     'v' "  or    ' 

:    ,        ;.c-    !^eason   ol  ,  .     -  I      'rn 

even  --^cree    of  ^he-t,  c  ilee, 

and   he   fIfo   cv^*ed   one   hilf   J"  Id 

corn   on    the   land.   /Ajjpe].!' 
joiri.ini.    Lcvy:..      Alont;    i"    • 
in^    ■.:'.■•!  turity,    the  t   intn 

etroyed   ali    cut   one    ■■  d    of    the    ;;•'■  e :  ■; 

jured    the   ot)'ier  c  - 

ol   iield   CTm  7;ere    .■•^.  ved.  - 

on   the   tri- 

of    p-^i-pellee .      -■  noti^^n    :.or   r    ;ie^'  ■:'.      r;0. 

juCfXiCnt   entered   af^ainot   a-n-nell^  ur.t   nnd   the 

costs  of   suit.      On   tnic   nor^eal    t:  '    -.   --i-''    -'-y 

apn(->3.1rnt    f'^'-   "    >--;r-'-"i    -io    fv,-.+  ^     -  ^ 

ft  -  r  fi  ?r  c-  X  Ye  . 

'.'ne  evidence    ccnp-i  p-tcd    of    '.  _  ■;  .  ,; 

v/itne^pes   on   the  p^rt    of  ani-iellee   r^nd    by   r:  er    :  '.-vn   tiii; 

dain??ge  Tf?s   cau   ed   Vjy  appellant's  hogs;    thrt   the      .jcet  com 
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i»as   ready  lor  market,    the  wheat   in   tlie  heaC  ...        tjtere 

were   good    cropc    of    boti..      '..he   nrrl.et    \nli  e    ^l"    \:.<:^       rons 
nnd   the   coet    ol  ,   .'.therinL  -,''•'■;:: tinf    ■  1  -o 

fhowi.      ■'■-'y   the    ocuae   vitjievrc-    it  le 

ati;oi('"!t   ol"   f?r^.ch   crop   vin\\?L<:         , 

^L  .     ,ie3n    '■>!■    the    .^aine    '■.iro'?'    '>n      . 

vicinity.      in   ■:he  ;  nrier   t.  cm 

loi.-t   w's   arrived   .?t.       .hile    the    erti  it- 

ne:^  cep    to 

fuJly    sustained   by   the    evidence.  c   damages 

accruing:   to   -"iipolJee  v.'as   n  question    " 
■■y    the    Jury   fvcm   the    evidence, 

POM  ,  dis||urc  .  :.v  verdict, 

.tt    i :'    c  orap  I '.  i  n  ed   hy  ;         .    .  ■ 

~nFwer    :  '  :^ti;.utfcd  a 

ioxviier    r;uit   c.jj.ain:- 1      ncw.ci    yerson   icr    u.e    "  .         ■ 

crop    oeiore   a  ju-:  i>i  .v£  -  .     ,  ere 

J     -'  ^       '        "      .    ■'    :  I  '.     .   >  ■-:  e  i  i  ee    "  :    i  s 

i.or'.e;!.'  .     ,       i.xiii£   hi:;   o'     -  ,  ■'■'  -^unt    xn'in 

-' .'  -.    axis    ••    -'J    --■■■  ,  \  —■    "-^'T 

V.    ^i  ~    '>- 1..   ' .e  ^"X'-ceo    L'    :', J    u^n.-.    "j..-.''.  ...J.,.'  v,    uj..  c, 

yet   it   nppev.rs   froi;;   the    v>^''-r -rr     •:.    ^    ,._  i -,-1  i-.r-H 

rO.  ready  heen    -pkcd   'r-jiel     .        ■._,    an"VTj-ei.      ^       _    ,    ^..    :...i 
al3'irr;r;tive   and   it  v;-''i:'   not    therefore   error   ti->   rt'fupe   o    reTeti- 
tion    ~i    tx:c    ci;cftion   rlrr'''y   ^in~"T.red. 
The    ,  .  :.  .     -     . 

re-orted   in   f ii J 1  , 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  seal  of  said  Court 

at  ML  Vernon,  this ^AJ2^M^... day  of  November, 

A.  D.  1916.  /f         y^    /^~~)  ^ 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following: 
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March  Term,  1916. 


Jplm  B.   Ehrhart, 

.I)MeMant...i».JE.r.i!.QK.».. 


Cirquit coURT 


Madison COUNTY 


HON. . 


TRIAL  JUDGE 

W, E.    KADLEY. 


Tena  No,   5  In  the  Appellate  Court  ■(Ki-r)C 

3 ourth  District, 
liaroh  Tcrt'i,      .      ,    1916. 
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V8  ) 

)  Circrdt  Court  of 
rohn  B,  iShxhciTt,   hefendnui  in  error)  Ladioon  County. 


opinion  "^y  ^oes^,   '•^• 

An  action  of   replevin  was?  'brout^ht  "by  defendant 
In  error  at  the   October  Ter  »  tijc  Circuit  Court 

of  i?.adi8on  County  to  reolevin  certain  raerch^ndise, 
turee,    etc.,   used  in  connection  with  the  grocery  ftore 
before  that  tizae  operated  "by  plaintiff  in  trrr-r  in  the 
city  of   Venice  in  eaid  County.      The  ueclaration  consisted 
of  tivo  counte.  lirst  count  chargec  th  lointiff 

in  error  took  posseepion  of  and  detained   tue  to-'^''.    cii^t- 
t€lf»  mid  Tiersonal  property  of  tlie  defendant  in  error,   allee- 
ing  damat^ee-,   etc.     Tlic   second  count  was  a  count  in  trover, 
ilointiff  in  error  filed  a  plea   of  r:roperty  in  hi>d,    a  plea 
^^  ^}9P'  cenjbt  and  a  \-lea  of  i.ot  guilty.      A  re:^)licatioa  was 
::"    '    uy  defendant  in  error  to  the  plea  of  jjroperty,     Tlie 
ir-'L-e   being  joined  a  trial  was  had  lay  the  court.  •  i'-'rut 
&  jury.      A  finding  wac  laade  in  favor  of  defend-     .   s.m  yrror, 
plaintiff  in  the  court  iselow,    a©  to  all  mopcrty  s'epSev- 
iiXf.A   o'-^^-'-" +■   +■>  p   contents  of  a  certnin   safe,    awarding  daAa^er 
of        .      ,  .    ,    c;tc,   ai-ain^t  plaintiff  in  error,    froa 


.1- 


,i9t-itystC  if^iJie^ 

%crtXB  al  Yittnlml'l  .Ma^noooS  xr  . 
.iiauo^  nontbnl  (toits  oi  iiir.bn^lwd  ^trr.dxtti.  .a  ivfoT^ 

.  T.    ,  a  .-i,',o  '•    vd   n o  i : .1 

trvr"?  StuoxkO  9di  ai    ,1X81   ,ot»T  %9tioSoO  od*  ^«  toir  ;  nl 

•iU  ai  rcsta  nl  ttltatjilci  x^  b9St\%i»<fD  mdtt  tmdi  •aelstf 

^Aii*)    ,8booy  9nli  b9alsloI>  bfts  le  nolQasoaoq  iL^oi  loits  ni 

-qotrji   ,10119  nl  inBbnnImb  9dt  lo  ^T9q[0T[q  iBaoBiBq  boa  BltJ 

•Tvvoi^  nl  lnuo9  «  «fl«  ^nuoo  bncods   sifT      .0^9    ,»63r.atsb  SB^ 

fl»iq  U  x*'«'»<ro'«'7  ^o  ••Xq  fl  b9H\  Z01X9  at  lllinloll 

«fiw  moiSmol!  .X^CltfS  ion  lo  aslq  a  biut  i^^^-   £L^  ^^ 

•xfT      .xliflc:  uaXq  adJ   oi  10119  al  in»btt9l9h  xJ  bolll 

iuctittyT  ixuoo  9tti  XfS  bmA  qav  lMi.%4  »  b9aloi  yil^^  •uasl 

,ir.-!iu  ai  ^a<»bn«l«b  lo  tovxl  nl  9b»a  ssw  ^ni^all  A     •x^ui,  « 

V^*<10^  /oX*d  ttuo9  9di  al  Xltintalq 

tiatJk  ^ibtjnra    ,alAv   ua;.^-«v«  a  lo  a^nainoo  9tSi  iqooxa  b»nl 

toD-xl    .Toil,   nl  Ytlialmlq,  t9al9:^  .a^a   ,«iaoo   ,      .        lo 


said  Jtad£tr.«Bt  thlp  vrlt  of  error  i?  prosecuted. 

1.0  nropoeitlone  of  law  vere  eu'bndttecl  by  de- 
fendant in  error,     j  Ijilntill"  in  error  tendered  fourteen 
propOBltione  of  ^rt?,    the  first,    cccond  and   sixth  vreare  he.ld 
by  the  court.      An    others  v.tre   r  civ  red, 

?khe  proposition  t'^ost   .-eriouely  contcnr  i)y 

plaintiff  in  error  for  n   revereal  ol 

case  ip  that   the  evidence  ..icieat   tc   dU'^port   tl;«s 

finding  and  judtaent   of  ti.t,    txir.l   .surt.      "r.e   record  dis- 
closes that  plRintlff  in  error  ^a.£?  desirous  of  geJlin^.  or 
trading  a  certain  stock  of  groceriee  owned  "by  Mm  wnd  liad 
placed   the   saae  in  the  hands   of  one  C»   J:,  L;creland,    '  -^ 
that  purpose.     'rhrou£h  '  oreland  the  ptirties?  to  this-    ^  ..- 
Ceedlng  "becanse  acquainted  and  rtiade  conpideratle  investiga- 
tion of  the  respective  -  roperties  proposed  to  be  exchanged 
by  them.     Cn  the  25th  dny  of  Kay  1911,    a  contract  isajs  en- 
tered into  by  vrhlch  plaintiff  in  error  nc^&o.d.   'o   er^ch^.nj-c- 
hls   I'tock   of  goodr,    xixturet?,   }ioreee«,   ^ai.'ori   .    .  . .  , , 
houee  and  lot  ovmed   by  uefendant  in  error  located   in  the 
city  of    -t.   iouip,    ;vubject  to  a  riortga&;e  or  iet^d 

for  t,£;      . 

Gaid  contr  ct  provided  ajtiong  oti:.er  t.-ints  that 
the  title  to  the  property  to  '  e   conveyed  by  cieltndant  in 
error  v;ae  to  be  perfect  and  to  1-e  conveyed  by  t.eneral  war- 
ranty ile^^f   free  fros  Heap  and   incumbrance  t  t".:^e£, 
tenernl  and   special  for  the  yc^r  191' . 

Tlxe  real   ontroverey  betveen  "--lelntiff  in  error 
and  defendant  In  error  eripee  ^Ith  referenc .  t  took 

place  after  the  eyccution  of  the  contrp.ct  ente-ieC  into  Vqr 
thesi.      -be  evidence  on  the  part  iefendr    t  :y::s 

ie   tc  the  effect  that  pfter  raakiii^  of   3fid  contx-ct  it  was 
agreed  'y  eald  parties  that  ti  ey    vould  meet     '  "    "'sy 


•9b  \fJ  Iniikrtiin  vx9V;fAXv.)9  moQ^ilwecip'tct  oa 
iw<>tnt»ol  b9t9btt^t  V9TX*  ai  1  ,'torio  at  iaMbn9\ 

bf.a-A  9ri9w  tSixi*   bna  bnoosn    «i9Yll  9dS    ,trsr  lo  «noiil0O'7Olrf 

,b9Sit1^J     . 

iXC»«  lo  «^Oiia»iJ  saw  ^oti*  fll  ItUfflnfT  ia^  '^^not'i 

-*.;  •    f>9jnir.  jrr>i<   srTBO^cf  f^lb99^ 

'>'*<'' tw' 3*0  #•!  eiif 
*oX  luus  MueK 

t^tnoii' btn. 

-'xir'  1    ■  ■;-.-■.  -•cT  ^t'  8«nr  lomr* 

,S'  tt^^tt  «rr-ff  9«yTl  ♦ib^^fc  X*««« 

tSu99X9   •r'" 


lor  uie  imarpose  of  coneufflBaatinis;  their  eaid  trade;    th- 1 
in  koepine  v.ith  ti.xB  n^retajient  they  laet;   and  that  in  con- 
Mtta;:Ation  of  scid  contract,  plaintiff  in  error  a8eii':ned 
the  leaee  iield  by  hlra  on  tlie  store  building  in  vhiisfc  iiis 
stock  ran  located  to  riei'endant  in  trror,   and  nlfo  ae^icned 
the  insurance  on  ttie   stocir  of  goode,    f i:-;tir€i;,    etc;    thot 
he  caused  to  te-  ..repf^re'd  s  l>i3l   of  ssle   lor  efiid  etock 
of  i,ood6,    fixture?,  horeee,   wa^^on,   etc.    "out   tLr.t  tiiC   r-v  e 
vfas  not  delivei'cd  hy  :3rSntiff  in  error       -        .    ,. 
tiifit  he  wae  al  the    ei^nature  ■  ..       ■  ■     ife 

t)ier<?to;    that  tlie  -v'-ned  the  ''avdldlng  occu- 

pied "by  plaintiff  in  err    ,  snid   stotlc  of  foods, 

fij;turei?,    etc.,    rfvfvi.  t  ciefend.nnt  in  t:rr 

R  tenant  inetc  laintif  or  vfithnt  iirpt  in- 

veetigsting  tlie  financlr.l  reflpon^ilaiiity  ol"  dGicndant 
in  error.      '^".^6   «>idenoe  on  the  part  of  defendant  in  erroy 
is  further  to   the  effect   thnt,  upon  tiie  rsfuual   oi  said 
laiid  3o.rd   to  accept  defendant   ir.  id 

parties'  vent  to  the  sttorney  for  plaintiff  in  err- 
sttggested  that  they  ;  i  cloee  up   th<ir   i^aid  con- 

trr;ct  and  that  plairitiff  in  error  deliver  the  poeeieseicm 
of  tlie  etock  of  ioodf;,    fixtures,    etc.,    to  defendant  in 
error  and  tkiat  the  plaintiff  in  error  reti^^in  ]i'.V3e  on 
eaid  leape   for  said   gstore  building  and  lonl:    ^o  defendant 
in   (  rrnr  to   t-l-e   c-re  of  said  rent. 

■^ie  evnxfeii.ce  on  the  ^.nrt  of  tlie  deit^in-arit  .n  er- 
ror 18  further  to   tlie  effect  that  actine   or.  ■*    -       ■.  i^eution 
of  plaintiff  in  error* 8  attorney,   rilaintif.1    ...     >..3r  -ivent 
with  defendant   in   f  rT-nr   t.n   >■■  i6      trrt--   -^ri^    t)  «vp    i-.urncHei  over 


i 


.klxiXi^jL  ai 


"ir?  l^-tij    ;ti   1" 


•    ^:'  ■  '     -n  N>-,  ^,rj 


-  J    ^  jLiiij  J.vil 


.9  ttfi^  o  ill  si  aof 

TOY  t  liwi^r. 


the  pos8«8£iion  of  tixe   stock  of  i:oodc,    fixfeuree,    etc,    to 
defendrjit  in  error;   that  they  coimted  the  money  in  the 
eaeh  register,   and  the  plaintiff  in  error  instruct©*  hlia 
v.ith  reference   to  the  oper-^tion  r»f  the  cseh  register,   how 
to  lock  the  donT'-,    otc . 

7he  testimony  f>f  the  defendant  in  '  rror  i  r  further 
to  the  effect  th?it  he  iRintiff  in  .istmcted 

the  C!^ shier  at  the   r  oks  in  ord«r 

thrat  rlaintiff  in  err  nr    o.;.;ht  )-l?.vo   tue    "■!'.'    b'-'olcs  to  tpke 
crre   of  hie  necountr-  and  to  take  them  frriti  the   store;   thct 
Y/hen  the   otere  Y?ag  closed  that  evening  Vie  delivered  the  key 
to  tlie  front  door  of  the  etore  to  plaintiff  in  error  with 
the  underetp.nding  th-it  plaintiff  in  error  should  open  the 
eawe  the  next  aborning  and  that  he  vould  "be   ■  "c^c  fie  nr-x 
afternoon;    that  vjhen  he  came  bflck  thd  n©?:t  \r>i: 

^cturday,   plaintiff  in  error  refused   to  l.e   E?tor€  and 

that   Done  altercation  took  pl^ce  "betv-'een  him  nnd  defendant 
in  error,    and  th?;.t  he   tinfll  the  ^t-^r**  ^nd   tri?  'pro- 

ceeding v;p.p  hroiig'ht    to   ro^nin  --oer-e 
£':oode. 

T)efendpnt  in  error  ir-  corror>Qrnted  '■r-  to  v.'h?tt  took 
pl«ce   in  tiie   ^'tore  y.'itli  reference  to  deliTering  pospeepion, 
hy  the  v-itner",   i  ranee e>  Vouni ,   "rookkeeper  therein;    v.'ho 
testified   that  ^okf  «e.re  cVnced  Vv  tion 

of  plaintiff  in  error  and  that  n?  to  pT  ere 

cor.iing   in  frcsa  then  on   :^he  was   to  y^vt    '  he 

nevT  books;   thrt  wVien  she  ce  t  ;.;om- 

in^;   i't-e  understood   ehc  was  v-orkinti  for  deiendsrit  in  error 
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•df  at  x*n<>^  *<^^ 


1X9  at 


•^«j    di   nic 


a  lltintAi 


jtpr  :■ 


miy-    +""<#    ^fTt?** 


nt  Hix  to 


-fv- 


and  that  her  ©Brplojrncnt  ty  plaintiff  in  error  tamlnalcd 
on  the   cTenlng   oelor:  ,      "    ;  tneep  further  t«ptSfied 

that  plaintiff   in   emr   m   anrv/er  to   the   cu':gtlon,    '*You 
<!ld  not   pell    out,    did  you?"  propounded  ijy  the  mother  of 
said  yiitnes-,    that  plaintiff  in  err^r    -'    •^■-'■■,    "^hnt  he   pold 
out  hut  can't  eell  all  isy  dead  heat..,  -.,..        ruraax'ked 

that  he  referred  to  people  tht;t  ov/ed  hi;n.     'defendant  in 
error  is  further  corro"  ornted  by  the  witnc?;?  "ole  wYvo  tes- 
tified  "7,6   (referrir...  .  ..3e!!f  nnd  the  pnrtie?   to  ti-ie 

■uit)   ^ent  dn^»7i   there  nnd   the   f'-^mality  of  turning  o"»er 
tijte    store  wp;  ^irough.  et^^een   ?--€v«>-n  nnd 

eiriht  o*cloclc.     'ihile  «t   the   store   the  iet" 

rint  to  ;  iss?  "iourig}  v/--^;    l-'ld  by   '  ^-^f^v   r*; 
the  namen   of   the  nccount  "oooIcb.     -io^enfeld  ex^lalne<1   trie 
rorking  of  the  recisrter  to  I.hrhert,     1   thi  r  three 

ere-  del  iver'-d    to  him   (rc-fe-rri  hrhert)   and 

aleo  delivered  n  key   to    the   froit  dror  of  tV;e    •jtrK-e  to 
.  r.     Irhnrt,     :  r.      'rh-rt  locked  w 

locked   th^   c-tore   .'.e  t;rve   t'-.t.  ocenleld   fo  th-'-.t  he 

could  get  in,    in  the  yiomint  tc  rcndart  in 

error  is  further  corrohorated  hy   ci^rta^  stomers 

vsho   testified    thst  plaintiff   in  .-rror  h.-.d    -.t;  '.e'r, 

he  had   sold  out.      The   teetiraony  of  defendant   in  error 
is  further  to  the   effect  ti.    '    "   .    'aliv£x-ed  r-    uctc!   to  the 
property  v.'i.ich  he  vr^  ^    to  ^ivt   m  exchiange    to   :7iriintiif  in 
error  for  paid  etock  of  i_.oo(X-\    horsei?,    vV.-?£;on!-,    tic,   and 
th«t  fsid  deed  v.—     cfr-^'l"'   "y     laintiff   -.r       -  '-r,      'n  tb« 


-». 


it«B< 


other  hand  plaintilf  in  error  contends?  that   ?0.id   trade 
vas  not  to  be  cloced  until   Judge  raiidy,      ie  attorney   '^y.n.  Id 
have   opnortunity   t-^^   errs^iine   tl-iC  al'Ftr.nct  .-nid  pIno   to  ex- 
amine the  preraisee  -which  ho  w-^p   tr-uU'^i  .  !=* 
valuation.     }~e  r3  ■■<>  contend; 

eppion  of   said   etorc   to   defendant   in   error;  vfe.tever 

v;--i,!?  done  at  the   ptore  concemij-. 

^ro3y  tcntativf 
d€   end  on  the  r::;;ro%Tl  of  t}.e    ^it^-  ^ncrty  to  he 

received  sr'^r!  ("-e-fendpnt   in  error   in 

Uff  in 
that  at   tiie   tit  it   tiie   contract   in   otcr-'w  rst-d    tl-e-t 

-   consi  ler.' ■  Ay   Irtoxicated   and   ti 
at   ^iuit   time  wlir;  civiieuce,    .-ov;ever, 

difclosee  th;it  t.  ,    ■■..i^y  citcr   t:  c    i:'i:Cr  :  '    - 

tr-ct  Plaintiff   in  erx^-r  nrri<  nee   the   in?vr';r.ce,    "ttsr:pT,eQ 
to  aerifctt  the  lease,   pr'^cured  thp  drafting  of       ' -!''       ■- 
sale  and  otherwise  toolc   steps   to  carry   -    ••    ''      :yi,»*  ^..aa. 
The  contention  therefore  of  r,iair.tiff  i..    ...r  th^^t  >i€  v?as 
intoxicated  at   the    tire   of   rignine    ?-id  contract  and  did 
not  under rtind  t}:e   P3.;e,   even   if  true,   v'ould  not  avail 
liin:,    ?ie   there   set?  of  hi  3,    looking  tn-ward   the   cnrrvir'f    '■•Jt 
of   said  contract  were  voluntarily  on  'iif   '.-rt. 
dence  disclose^!  that  vip  vmtil    the  day  in  \#:ich  he  »fueed 
to  allOT?  defendant  in  error  in  snid   ptore  he  wae  anrious 
to   conE*ujE!^ate   eaid  contract. 

As  to   whetl'ier 
xuoxset-,   etc,   r.e  ct  dellvei. 
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ifii^  isifio 


fte  elaimed  by  hisi,  was  a  queetlon  of  lact  to  be  (ieteiuln«d 
by  the  trial  court,  and  a&  tx^e  evidence  vne  conlllctiag 
on  this  controverted  quaetion,    the  finding  of  tiie  court 
should  not  be  disturbed  uaI&oo  againet   Uie  i-umxifcvt  weigiit 
oi  the  evidence.      In  our  opinion  tlic  evidence    '  '.ee 

luJly  vmrrsnted  the  court  in  findint 
{  oodff  wae  in  fact  delivfci'td   to  defcndsutt  in  ui 
tended   Dy  Idm.      %here   a   Jury  hr-r   been  \.-r:iv\  .  iiidiiife 

of  the  trial  judge   ie  entitles    to  the  sr^ie  Ti,tii^iit  as  the 
finding  of  a  jury  on  the  controverted  que et ions  of  fact  and 
imlees  said  finding  is  a^ainet  the  manifest  v/eight  of  the 
evidence,    it    choidd  not  be  disturbed  by  thic  court,        ^-^  -  — 
V.  levir-t   71    111,   458;    '  oc^olpl-i  v.    r.tone,   186  3i:i.    . -,.    , 


-  T  irr  r       \' 


>iT  r>\r     1  ''.O 


.:   ..•:  further  contt  .   .        y  plaintifi    in  error  that 
tl.G   T"ct  t}ict  the  bill    oi    sale  caui?ed  to  be  ^  repsred  by  hln 

•id  stock  ct  ^oods  ?.a.f  not  delivered  i-  concluE?ive  evi- 
dence that  no  delivery  of  raid  t?tock  fistture?,  etc 
wp.p  '''-ride  to  defendant  in  error.     This  -(CFi'  ' 

J  or  ti'ie   reaeon  th.«.t  a  bill  of   sale  -.  neccarary 

to  P'-iar;  the  title   to    .ercnnal  property, 
poeeession  of  the  i.ood??  were  delivered  it  woiiK 
diflerence  that  said  traneaction  wos  not  eviccnced  \sy  a 
bill   oi   03le.      /'XJtual  delivery  of  poeeesoi  rsj-on^ 

property  is  ueually  of  iteelf  sufficient  evide: 
tentinn  to  affect  a  eale  thereof,      3trr  Inzesheimer 

78  11'',   423:     'ebi^ter  v.  Granger,   7(^  -raff  v.  Finch, 

58   113,    573. 
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One  of  the  aeirigniaente  nf  error  ^'Ade  >y  -r-l-'iTitiff 
in  fcri'or  Is  that  the  court  erred  in  refusing  1-  i;er* 

tain  propositione  of  3aw  ^'resented  by  him  to  i  <  -a  the 

trial  ca    said  eaupe.     *Xhie  aooignment  of  erroi  t 

argued  in  ..laiafcitl  in  error*  r.    ■  r;icx   -■nd  unde:-  ^^. 

oi   t  .ie  court  ie  thereby  waived. 

A  further  con   vnti  ^intifi  -r,,% 

tii©  court  erred  in  i  tf  ruli  ,;vi(i€ncc',  law 

ven   though  the 
competent  evidence  on  the  i. earing,   yet   ii    o-...; 
i'ieient  eoaipetent  evidence   in  the  record   to   i-a^i-  ^ 
court'!?  finding  and  judgment,    tlie  judgment   Ghoul d 
dieturhed  on  that  acenunt.     Bn- ,  - 

lisdtke   V.   Ihe  ieople,    17  .  rinalc, 

in  .  ■' . 

ihe   iinaint.    ''no.   judKc-^erit    •: .  .■  •-    otAjsi;.. 

eupported  'by  the  evidence  and  t^iert    vex.  j-,  -^l'      -^—^t 
in   -"'^^   — '.--^    ^:-.<:    -.,.--.^.,f    --;-i    ■  f.   affinxit:^ 

Jviui:  •.  (  r  ■  ^ed  . 

i.ot  to   i-fc   reoorted  in  full . 


loT^a  nt 
xltinlp 


OSUXWSf'lXT! 


-aii'-r*ij   3i    1X1..    '  ).'id    I;l3. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mj;  hand  and  affixed  the  seal  of  said  Court 

at  Mt  Vernon,  this- /  k^^^ .  day  of  November, 

A.  D.  1916. 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBiide,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


202I.A.619 


THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 
following:  | 


APPEAL  FROM 


L.  F.   Tippett,    et   al, 
■Appellees. 


Circuit 


COURT 


Alexander 


COUNTY 


J 


TRIAL  JUDGE 


HON. !.•    1.:    BUTIER. 


in  the  Appellate  Court 

inoie,    iourth  rir;trict, 
:  arch  "er"-:,    193.5. 


.      .   Perfco  and  Thor  :    :,      ; 

partner?,    rJoin^:  "bu?ine;.-p   nr-  ) 

)     Appeal   irom  the  Circuit 
i;;-  ins,  Appellants    ) 

]      !-ourt   of  Alexander  County, 
vr-.  ) 

;' 
ett,    et   Tj  ,    'opellee;?.    ) 


(  nini'-'n  by  Log:  e,    J. 

Ajjpcl' ant  ?■ ,    ■■■    ■o;'.rirH--r ":!!;■    uoin^     ii-ri 
-  i^    i;ir,    on   thf-   7tl,   r  =  y  of   f:r:ril,    19^9,     -^t^.-  i^.    -.^-^ 

oi..r>.nccry   in  aid    of    ^-n   e.-ecution   tc    exii:-:  nr^^■    i  ■;  n- 

n      iy-iy-t    certain   real    estate   of  a;ppelle;  :. 

'^■'.e    recnrc    disclosef'   that   en    tl-ie      '  ■.       „    of 
,  ,  ,  llnnts  obtained   r>   judgment   in  a  Justice 

ta   ..  erce   Court   .^rninrt    ere      -       .      c:  .-'.Tcn   --nc"    /'Tri'>nda  1. 
Lun:-i.\:,    for   tht,  i    ^9th 

(\v-j    ox    Lctobcr,    jG:.';..  ecution  ice 

!>aidjudtijiient  and  v/n-j   returned  unsntir 
:'   iJeceraljer  19C'"  ,  ,.■  th   day  :       .        , 

ppr:r':  her 

there-on,    the   execution  with  return 


18  til   day  of  lioveniber  1j05,    paid  ^ud(Vs.ent  debtor, 
l.ci'Si.\en,    V;tio   v/ap   tl;e    orner  of   the   land?   involve^:    .-.     :  ^  . 
c-uit   p.t    tlie    tin.e;    the    trnnrcri^t  v..';  p    filec    C'\"veyed  ell 
hi  r-   real   ept?.te   to      ...      :.  v, ,    -  ,  pteppon. 

Appellants    iilco-   t.'.eii    <.';,a    i;i.j    -.il  etjing  that 
said   conveyance   to   a-Tnellee   Vi   pettrraaotr    /'i  t;  ort    (-Tifidera- 
tion   and   in   iraud   of    the   rifhtr-   of  eredi  ^    .     ,    ■     ;    -  r2<ed    to 
hr'>)e    srid   coiiveyance    eet   r^jOc    in    ni'd#j"  thr  ,,  -rfi'ient 

of  appellant?   a^ain?t    the  :     '  a 

said    :inndi?,    B.nd    t  old    in    <::rtjpf-  ereof. 

Anpelleec-    liled   theiT  answer  to   said   bi  linn    t^e 

conveyn.nce    ol   the    laiid  der-cri'.ed   in   the  ,  lenying 

ti^it    r-aid   c -^nvcya-nce  v/as  v.ithout  considerati-—      nd   in   frr.ud 
nf   the  ci-editorp   of   -;:ie      rid      c;.r!.Ycn.  rary   it 

VT  ■;   Hverrcd   that    ^rid   c  ..;■•. vcyance   v.t.  s  nade   to  appellee 
Tippett   in  ii,ood   iriti.  .:        id   ti\e    £?o.id  '.  Cx^aven   in 

full    therefor.      r.epiicition  was   iiied  to    s;' '  r         -    or   ■ 
said   cause  was   rLi'erred   to    the  :  ^^vt;"  /.    - 

i   hie   X indi.'.(_,  c:-    to    tij-e   Court   to    tx^e    e;;j.<jci:    thr.  t   a-e.xo. 
conveyance    so  made-  hy  Lchaven   to  appellee    .ippett  wae   bona 
fide   and   for  a   valuable    considerrition,    and   th- i.    the    sa-r.e 
v/ae   not    in   fraud   of   the   ric-!itj=   of  credita^r:"'       "    -  vrn   and 
recomificnded   a  decree    in  f ?:  vor   of  appellee.      -..cxcr-xter  '=t 
ti.e    ?fijae    term  le.'^ve   wae   tiven   to  appellp^t^-    " -^^    -^^-t^'^-^    ^-       i-^ 

said    i.ill    ol  co:m'-^^l;''iat   anc^    tr:e    stone  woe   ..   ^.: ;,  — ,.     .-.; 

follovving  averment   tnereto:      "/our   oratore   f.i'i:.er  rerjresent 
unto   yoiir  honor  that  upon   the    c-     .<i   day   sai .  i    t 

ViP  ■  ,    to-wit:     tjie   SlHh  dry    of    Ject:  ,    .   ,       .  , 


N 


ijnr  Oiiv   .nova/io 


>orji\ov 


.j.Mi'i  h. 


execution  v,'as   iri;;ued  upon   en  id   transcrj     . 

aforesaid,   iDy  the  clerl:   of   the   Circuit  Cour  .  -id  County 

and   ;jtr,te,    and   delivered    ry   gaid  Clerk   to    the     heriff  of 

erid   county    --nd   f.'tntt;      :.         rvj  ne  v~"-n    ■  tenement ?, 

feoode   ar.d   chattel:-   of   tl. o:  ■•■'"erei?.ron 

paid   judfEient  v/pp  and  ■bccrvic    r    Hien  u-pon   -i-' 

^n  id    ■.  .       .      c'.aven  fr--"     ti  cncc,    to-v.it:  .       . 

19''4,   l^itj;trto  .  "      ljp,id   cauoe  v/-.  s    re-ferred    to    .a-'ld  '  ?!.!?ter, 

the   evidence   v/as   tahen  and    thereafter   eaid  ort 

to   t}ie   court   th?.t  all    :.  -jceedinf;?   tp.':en  "    hy 

r;    ellants  before    e?id   Cu-tice    of   the  pe^:cc 

fp^ellantr-  aLifint-t    paid    ..■ .    i..    .c  ,     :[  the   filing 

of   tlie    trnnscript  abovo      entioned  were   rt^rular  and   in   con- 

loir.ity    to   lr^v,    L\xt   fir^ding   thst   a-,   ellante   laiUd   to  have 

an   e:recution   issued  unon    the   filing   of   the    trn;v:7cri-;t   and 

that   appellant?'    judgnenl  :ien  at   the    ti;.;e   r 

i-  t  purciiaped   the    'rG.,i:;e      1  rcn   oaid      .  '  ■'      ■ 

'xv    orted   a?   a   conclvision     ■,  that   the    eq;<:lviC.:      .f    the 

cauF^;   v/ap  with  appellee.      '     jtetions  './ere   iilcd   to    enid 

rc"  ort   of    pp.id  r.?!Fter   rnd    -ere    .y  hi':;   ovcrri;led.      Iron   a 

herring  before    the   cl  rncelor  ,thc    exceptinnp    to   the    report   of 

the  'f5f?ter  were   overruled.      The  report  t'^    -■         ''■■Gd  a/id  a 

decree   v;?s^   entered    c :]  ?    ;'     ■•.■'■■■■■;.    r..-,- ni  i  ^ -.+ -  '  ■   '-ro"t    ^-f 

equity. 

The   evidence,    ve    t'^i^lc,    is>   beyond      it    '.  Irn    to    '.he 

effect    that    said    conveyance    v/ae  ir.fide    in   £  •; 

made   v.'ith  the   intention   of   'ic  rraiiding    tj:,  ,    , 

That   theory   of  pripellantc  .ns  practir  ndoned 

by  then  in   tjc-ir  arpuTrient.  only  re;-:  rverterl 

tion  in  the  cr  i.-cr  or  not   -n   execution  v ■■ - 

issued   by   the  Circuit   Clerk    of   Alexander  -"ounty   on   the 

tranecript  of  said  judgiaent  In  favor    "J    appellants  p.? 
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■.-rtf  rtc  i  V 


ru  ff«lr 


■  net*    /SCi; 


clained  "by   them.      11    cu.ch  execution  vfr-s   so   issued  and 
■j:;laced   in   the   hande   of   the    shei^iff   then  the   finding  of 
t'rc  7np  ster  and   the  chancellor  w.ie  erroneoue,    but    ■!'  ■"'■ 
execution  wnf?   issued    -^-^    ':■  t -^ i v.ec-   by   --■■  ■  "' '  r    , 
finfiing  \"'^'    c^rrrent  •  --r'^'^' 

p. i  .  ir)ri<?d  , 

The    evic'c'.oc   relied    on  >y    ■■      c '!  "■  -  ',-'in 

tiieir  conttntion    .       ■       fined    !■  . 

i    ..or--:.,    find  of   Jolrm   I-ev/ey,    v.'j.o    v        .Je-puty  circuit  Cler3: 
at   the   tiiae   paid  transcript  v;rs  filed.  .,       rrl-r, 

tcE-tified   to   the    eflect   thfi  t  he   tiled 
proct-Gdint,!?  before    s"  id   Ju   tice   in    tj.o   'Lice    of    *.'?.id 
-ircvit  Cler    ,    aid    tl:?t   t-.t   J^is   request  :    <?ued  o.'- 

execi:ticn   thereoa,    ^^.nd   delivered    the    sarae  r-.heriff 

of    c-pid  County,    r-nd   thfi  t  he,    appellant,  anied    said 

deputy   to   the   office   of   r^sid    sheriff.  :    , 

de-uty  eler'v,    te^tifyed   that     anpc  ,  ,      rouglit 

r-^id   trnnscript  c    office   nnd   t;  :.  \  c.6.    it  f^nd 

t  --llant    requeptec  execution  thereon, 

•ifid  to   t':  .cecoilection  he  d  execu- 

tion  and   delivered    the    :.-r.vne    to   the   Shciif-  .-unty, 

■'n   t]ie   other  hand,    Jame-  ■       ,  ■  '.   -       ,        .   Uchalf   of 

c-   pelTiee   and,   v/ho   •.  .t. rj.ff   oi    s;: j.d  Aie:-;ander    ^-ounty  at 

^he    ti::ie    said   tra-is;cript  vz-g   filed   in   the   ofi  ice    of    the 
Circuit   Clerk  testified   th-t  no    execution  \.;^;:   delivered 
to    -i-ii;;   ?t   any   tiir.e    oy   the  Circuit   ClerJc   of    '-••:' -^    County 
on   tliC   judcnent   iield   hy  appellants   atainet  .  c-iaveii.      ^.'i.is 
vritne?f'    further   testified   thot  he  kept   n   record   of   -'^'"^     -  f- 
Xerr^l    -nrif-r!"-    delivered    r.o    '.irr;    for      re-Ty-.re    (^    rir),  ;.^._.. 


_/l- 


f^fii    b9X ' 


"^ 


of   oi'iice   and    that  he   knew  from  ^n  «xaminatior.i  1 

r;  cords   thnt  he    iiad   receive-^  ch  e-  eci.'.tion  fmd   lurtLer 

testified   as?   a  -lor-itive   fr.ct,    th-  t  no   e.y.ect\tinn   oi"   tli-^t 
character  v/oe  delivered   to  hiJi^,.   or   to   anyone  else 
iluring   his   terra  of   ofiice. 

Appellee's   contention   ie   further  corrooorr.te--'    by 
the   execution  docket  kc'-'t  Ly   the  Uircuit   wlcr>-   of    r--dd 
County  wi.ich   paid   execution  docket  v-np  offered   in  evi'-enc€ 
and  Ti  ich  'vrhol^Ly  fpil?   to  shov;  the   issuance   of  any  e;:ecu- 
tion  on  the  Judgment  or  traiipcript,    either  on  the 
transcript  y;   9   filed    or  at   -ny   tivie.      Ti  If   f' ocket  being,   a 
doc^cet   reouired  under  the  lav;  to  be  kept  v;e   think   it  v.'p,s 
ccn-'Tetent   evidence   tendij^c  'to   phot?  ^/hethf.r  '■^r  not  rn  exe- 
cution v.-e   irt'ued   ap   claimed.    (Chn-nter  ?.6.    ^ec.    16,    :■•-"*- 
hcvioed  otrtutef^;    Liecker  v.     .uifg,    14  :i".    ^9'''-    '"}'■!■'■    v.. 
Imff ,    "9    11j  .    449.  ) 

"he    tcftimony   of    the   vitnepeet-    in  t/as  c^^s-e,    it 
will   "be   observed  vme  given  siore   than   peven  ye   rs   rincc   th;e 
date   of   the   filing   of   er.id   tranecript  and   in  as  n.uch  r;?   the 
oheriff  v/no  tfcstiiied   that  no   execution  wae  delivered  to 
him  on   tlie   judyiient   in   vqueption,    either  at    the   tirie   clr?ii:fd 
by  a   'lelQant?    or   nt   any   ctlier   tir/ie,    during   the   teim    ■        : 
office,    is   corroborated   by   the    recoruc   kept   by   the   Circuit 
Cler  ,    ■ nd  by   the   recoroe  kept   by  him  ae   sheriff,    and   in 
av  nxxcli.   -  :  ecution  appeare  in  the   files   of   said  cause, 

vfe  pre  unable  to   eay  that  the  macter  in  chancery  to  y.-hotn 
•?nid  cp.UBe  vras   referred   pn(L   en  id   cixancellor  before   vvliotn 
said  CMBPe  -vra?   tried,   vserc   ;iot   fullly  v/arrsnted  in  finding 


10 

9di  woAb  04  vlZnl  \£Xo(iYr  dot 
..SDrte^^  to  ^n«ncil)ut  9di  ac 

.ba9i  •tuB.9btv'»   tns* 


'loitt'S  '  ^i ... 

■iS    9TCX     ft* 


■If  ei0A: 


.  N 


the  issues!  in  favor  of  eppeljeee. 

■  here,  tl.e  evidence  is  conflicting  and  t'.,.L    .-....- 
cell  or  Jip.e  confirmed  the  findings  of  the  m^irterthip  court 
Tiill  not  distur"b  the  decree  unles?  it  is  clearly  and  mani- 
festly a{:.ainst  the  v;eii;;ht  of  the  evidence,  "^ny   v.  '  richt, 
233  111.  ?18;  Uiegel  v.  -Indrevrp  &.   Co.  ]S1  I  ]  t  .  Z^'\    r}\-v  -^ 
-ion  V.  LcCarthy,  SSG  111,  G?;  :iltir,  • 
21  ;j  . 

In  the  case  of  .ietel  v,  Ijidr&Vf- 
pat;e  356,  the  court  says:  "The  .rirr-t  contention  rnic-es  a 
quer-tion  of  fret  v/hich  has  been  paeped  upon  adversely  to 
appellants  by  the  Haster,   This  finding  has  been  approved 
by  the  Chancellor,  and,  after  a  careful  reading  and  consid- 
eration of  the  evidence,  ■■.e  cannot  i?sy  that  it?  7/eight  is 
manifestly  and  clearly  a£:,ainrt  the  finding,  and  that  being 
eo,  v;e  should  not  and  Vfill  not  disturb  it." 

Finding  no  reversible  error  in  this  record,  the 
decree  of  the  Circiiit  Court  v;ill  be  affirmed. 

Decree  aifiiraed. 
Lot  to  Ve  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copp  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mu  hand  and  affixed  the  seal  of  said  Court 

at  Mt.  Vernon,  this /..hi  :^.. day  of  November, 

A.  D.  1916.  ^  ^      /O 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 


Present: 

Hon.  James  C.  McBride,  Presiding  Justice. 
Hon.  Franklin  H.  Boggs,  Justice. 
Hon.  Harry  Higbee,  Justice. 
CHARLES  C  JOHNSON,  Clerk. 
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THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,  to-wit:  On  the  Thirteenth  day  of  Novebiber,  A.  D.  1916,  there  was  filed 
in  the  office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPmlON  in  the  words  and  figures 
following: 


P.eter.K.Qhl.,.. 


..D.ei".enciant.  in.err.or.. 


Circuit COURT 


..IJ.gm.i.i.t.Q.n. -COUNTY 


J 


TRIAL  JUDGE 


HON. CHARLES  H .    MILLER 


Term  !.o,    3  4.  In  the  Appellate  Court 

of   Illinoif.',    J  ourth  ":is?trict. 
,     :-■     '   —  •,    "916. 


.     •lu.:.i.  ' ) 

)   v.rit  of  j-rror  to  the 
vs.  )   Circ\;it  r.M.yt.  of  ;  u  .: 

)   Loimt 
ohl,  '■efendant  in  error   ) 


Opinion  by   : otfe,    J. 

'  l.jr   -  Tosecuted  from  a  judyaent 

Lirciiit  Court  ol   .  n;„i2ion  County  diBmi;?f?ing  vn  axrnv.al  trJren 
by  plrintiff   in    rra-or   Irotr;   p    judjjrafint    rendered   afaihnt  liim 
in  f'  ,or   cf  defendant   :ir.  rfore   -'    ';■    "  •  •"    •\.: 

■^f     --rr!    ""ounty. 

;  efendg.nl    ^,\   t- .  ^.  ,a.    .  v,i,.o  v£Vu.;.        Ji^v.;  ,.c/iv    -/-.!<*. .i, 
..laintiff  in  error  'tjcfore  a  Justice   of  the      ev.oe  of  }>iriilton 
■-Oi>rTi:y,    Vroii^   v/hich  jiid^^-i.-ient.  -.Tnintiff   in   error  nroBeciited 
an  o.pvcrl    to   the     ircuit  -i   peid  County.      At   the 

LiepteiAler  teiin   ]*v(15   of   eaid  court  judt-rnent  ^pr    evitered  dis- 
i.iriccint,   .?.?  id   np;;e?.l    for  vmnt   of  prosecution.  •   .t   ri 

procedendo   wj?  p.v.T'.rded,    ^md   jud^^ment  was   onte..'  ,;!pt 

plaintiff   in  error   for   the   costs   of    said  a-'per.l,    fro:;i   esid 
jud£':;c.nt  this  appeal  is  prorecuted. 

0    :'cetr»ct   of   record  ;.••-•?    ''ee.". 
The  tmircript   -f   the  record  filed  in  tiiic  :intaino 

nc  ccT'itione   ir;  "  order   t.  crly 

a  script  -    - 

-r:ir-;-i-;  -iroeecutxoK  '  '.  "i';'..- 

tiff  in   'V.or,    .',;id  orderint: 


^nbajl'ih 


metit  ior  cof?te  a^ainft  plaintilf  in  error. 

Ttie  err-'re  r(:.oii..ned   on  tlie  record  are   that  the 
court   erred  in  not  allov.infi   the   defendant's  motion  ior  a 
continu<mce;    thnt   the  court   t-rrcsd   in  disciisfjing  thi  I 

xox  1   prooecution   cy   t?ie  defendant; 

in  a■v^';rding  n.  procedenr'  -.-.t  hearing   evidence 

of   tiie  plaintiff's  detr.and,    ^.rS   ttet   the  court   •  rrfd  in  p.-u- 
judj_iru  ::he   defendant   to    -^y  tiie  oost^ 

ap:-eal. 

As   to   the   first   error  aeeigned   it   ie   only  neceos- 
r\~rj  :-   to    sny  thnt  r.v   there    ic  no   oijj    of  exeeptic - 

tained   in   the    rec:^rd    phov/in<j'    p^^id  aaoti en  continUojriCi 

and  'if'-vit   in   pu-pport  thereof,    thio   c  nurt   ie   therefore 

po-.  to  consider  the  saiae.      Starnee  v;   leering 

147  .  .^.Yu;   lennett  v-iiiciiolpon,    187    '      .      riS;   li?h^r    . . 
:i:C(-cr-r,    lib  App.    '^'j]    'chapters  v.   ::Ai^^,vii  Coal  Corpor" '  ;"■'-. 
■^  C  .441;    l.h'.f,  V,i.y,;o.v.   hendrian,    19  •  111.    501. 

3.ih  r<:lerence   to    thi-   £.-econd   eri^or  assigned   it   :;  l 
;..^,,.,....   ./y    Ihe  plaintiil  in   error  that   tiie   trifl   court   rrrtd 
in  oir;..iesing   the  ap;rcal    taken  by  p.laintiff  in   cr   or    '■ 
iriiii,.   the  defc-ndr-nt   in   error  to  .nnl-f. 

.•vsined   ti>e   p.uti.;oritier   cited     ;;  :,    .  1    .■ 

ir,     ::.   'r   in   puprort  ol   ;.ie  contention,    "•     .  ->.'-. 

.       -  not  hear   out   the    Brj^e. 

in   trie    .-rre    :1      oyd    v.    ■.oc'-  ... 
^ntiff   in  error  the   court  at  page  298  se.:, 
cj"  .  .  rcuit   Court  uncor   rrction    ?ixty,    (the    --:c~ 

ti'  V.ealB   Irora   t;  o   JudgEie:  ' 


in»a 


in  the   paxae  nianntr  ac  in  uypealg  from  the  Circuit  Court 
to  the  : -up r erne  Court.      The  plaintiff  in  error  not  having: 
^0  done,    i.is   apr.>e'l  v^v-p   properly  di  ?ir,ipr«  n  .  "      n/if'   ci-^.-t 
was  cited   and   ar.'proved  in   /lien  v.   Cit\ 

In  the   cape   of  j  or.(  ^.mpbell, 

orc^er  had  teen   ifi-ued   by   the  Circuit  Court 
a  Jurtice    of   the  Jeace   -x?   fol3oT?c?:    "This   c?^we   t'-'i 
heing  called   for  trial   and   the  appellant   f.-ili;  'onecut-< 

>iip   ni  ■  cal    in   tiiie  teliplf,    it   ic   ortlerc  e, 

p.nd,  tic    sfirrse    is  )\6rel'y  'Hs?nif5-ef'  ' 

want  of  prof?ecution. '■      "  t  vv4:e  244    tlie   court   'Hysc^Thie 
oriler  wpg    irr€£Ulnr,    for   if   a  ;r.el3ont   thei*©,    CaifipLell, 
in  default,    not  the  cause,    hut  the   appeal   should  have  Lt.,- n 
diejnis  ed  with  t/.e  -rAcedendo   to   the  justice." 

It   is    r-trenupouply   in?.'iBted  ly  rlnintiif   in    err-^r 
tliot   the  cnee   of  i-^angenhttm   v.    .■-■ticloiey,   80  111, 36"!  , 
hie  contention    tho.t   the  trifil   c-^i^rt  haii  no  riut'  or.i 
rai-  -appeal   but    -hoi'Td   h-'ve  proceeded   to  h-.vtr  the    c^-ui-c. 

In   tiir  t  case   the  defencfuit  wnp   in   nourt  and  v^as  pro«?ecuting 
hXB   appen.1,    thou.^  ■■        •-     ■ -ndy   for   tripl   f^r-  wi  r    ■ 
bi""       "   .:  rceptionc .      ,in    tVii?   Cf^e  hovever   . 
oe^  ",  3or:p    f'ipcf'rs   in   thr    :''ecord,    end   nj?    f?tate:i 
only  nr  er  t}<at   the   record   shows  ie  the   ordier 
di!?ir.isiring   the   nppeal   for  want   of   orosficution,       .^-^^^  .....  .^ 

the  p.iitlkoritios  aho-vc   cited  was  the  cornrt   r^-nU-'r    '-r.     i';.-s? 
in   tilt,    c^rij   of  J  nv'ier   v.     -^rdon,    91  11.  .  , 


9d.i  SaiU 


cited  by  plaintiff  in  error,    the  court   i&ye   nt  pat,e  6<:4: 
"Appellant  bound  hiraself   to  prorecute  his   a^neel   v/ith  ef- 
I'ect,      '^"he  mere  execution  and  filing  no. 

does?  not  diocharee,  that  oMigation.      It  i.:.  ce:;   U-o  duty 
of  being  prcfjent,    leady   for   trial  when  the  caupe  "  *  ed 

regulnrly  for  trinl,  and  not  only  oa,  '  u.t  to  chrnce  xnv 
result  of  the  trinl  in  the  court  celow.  Ilerr,  '•■•■  c-ee 
•was   rei;ularly   called   for   trial;    -■l-'intiff   Ir.      ..  ,.;-s  not 

present,    and  fni.led   to   he    ^rever.t   to  proeecute  ?riip.  appeal 
hy  defending  his   suit..    }r;.d  he   teen  present  when  the  appeal 
was  di&:;ds;ed    it   iii/..ht  have    oeen   ot>ierv.'iee .      3-DJl^.e3irun  V. 
...tickno;y  .    ■.      ,       .    c61. " 

The   crse   of   I.av/l^r  v.    oorooi',     -■■■•r-'-^  ,  -in]:, 

is;  uecisive  of    the  q-aection  presentee      ^        ..■.:•   record,   and 
is  a^^rinr^t  .the  contention  laade  hy  appelln.nt^ 

There   sre   several   affid-?.\itr.   filed   -.  ith  the   trane- 
cript  of  the   record   inthif?  esse  t-ut  tliey  arc  r.    -'.x    it. 

An  affidavit  if?  made   by  the  attorney   lor  plaintiff  in  error 
to    v'io   effect  he  made  a  raotion   lor  continuance  during:  the 
trial   of  the   cause   in  the  court   De]o''.',    'intt   thi?  motion 
for  a   continunnce   rnd  affidavit   a;?   claimed   to  ".nve  been 
filed   in   the  trial  court  do   not  app' r>r  by     i  >  ■";    -f  exceptions 
in    v.\i.-    record. 

e  f/ould  have  been  rarranted   in   '^  r   i  .r.r.inr.   thir 
Vilthout  i.cixxg   i  '    npideration   o1  '".texiti''  . 

by  plaintiff   in   trior   x.iir?t    tht    ti\'  -^a^^   to 

dismiee   the   p-.peal,    ae    tl.c  re   '         ':  \  .  :^i'd 

filed   in   this   court, 

.  i riding  no    trvor   in    u^e   rcc."      ,  .     ■:     •>.    tu»i 

ti'ial  court  -"ill    'ic    - : -: —-,  ed. 


liot  to  be  rtT^orted  in  full , 

-4- 


J?l^    ^0     D^JXO 


tlftkbl 


.  tn  ,^ , 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copii  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mi;  hand  and  affixed  the  seal  of  said  Court 

at  Mt  Vernon,  this A^'^.^m^..  dav  of  November, 

A.  D.  1916.  /^         ^    /^~^  /, 


\llate  Court. 


o 


K^y 


^  (doIj  ] 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen,  the  same  being 
the  24th  day  of  October,  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  sixteen. 

Present: 

Hon.  James  C.  McBride,  Presiding  Justice.  § 

Hon.  Franklin  H.  Boggs,  Justice.  | 

Hon.  Harry  Higbee,  Justice.  f 

CHARLES  C.  JOHNSON,  Clerk.  THOlfAS  E.  PASLEY,  Sheriff: 

I 
And  afterwards,  to-wit:     On  the  Thirteenth  day  of  November,  A.  D.  1916,  there  was  filed 

in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures 

following: 


02I.A.  641 


APPEAL  FROM 


No. 29 

March  Term,  1916. 


C.agey.y.llle.  Rallv/ay .  .C.ompany ,.. 
.-^.pellee 


Circuit 


COURT 


St.  Clair 


COUNTY 


J 


TRIAL  JUDGE 


HON. GEORGE.  A. GROW.. 


In  The   Airpellate   Court 

of  ll].iRoie,   iourth  1")i;'triGt 

rnrch  Ter    ,     r- .    T),    1916. 


.9 


Jaiuee  I,  onk,        Ap-nellr.nt 


Caijcyvil]e   T.nilwny   Coinpany,  ) 


j      A.ipcal    i'rom   the  Circv.it  Court 


Ar)T)ellce. 


< 


of   ^-t.    *-].'^.ir  Cnr.ntv. 


inion    i.y     -Ot,:.. 


ee   i?i   the  Ciruu.it  Court  of  iit.   Cja^r  County, 
Illinois,    to    rccoveV  d.mr.<'\;:.e?   alleged   to  hnv^/ot;en  caused 
y   reneon   of   nn  embcmanent  con?tructcd   s>fid  -.:   intnined    acroes 
'ndp   of  appellants v/ithout  having   n  fficicrit   o-neninj  r- 


ti:.(Oii,-;h  said    ejnloanlanentXto   allo->'''th.e  v.- 
e?id    J  end"    to    -ro-^c  rly  drXin  6ff. 

A   triril  peVxrltinf   in  r 

-■f   apY)e3]er  .r^h  judnnent 

ecu ted . 


mg  upcj-i 

t    .--nd    jud^rnent 
ie  nros- 


Appel3aht  contends   loi'  \   ri\'     pr-i  :iir-j<t, 

vcrpfict    of   t'r.e   Jury   v.-^s    V.ainf<t   ti.^    rnift-pt   vfei£;ht 
'■•   e^Jr'ence ,    rrc'     .cco'id,     :ii2t   tVt   coi-rt      .red   in   in- 
structing   the   Jury    on   behalf   of   ::tit^  t.ij  ti;.  ir~t , 

'-h(s  ftvideftcc   digciliuiwir/w    l.','.»t   fp?;cl  j  ait^.   owned   tAirty- 


I    Cc 


County,    and   it   ife.  thr :)Ut,)i    tliis   trr'Ct   of   Ic^iv^    .....t  riv/ jcllee — « 


cons'tructed   ite   rrilror.d  ond   "built   the   eVoprikment   co''iT)laxned. 

of    by 


xnch  ■  i-oe   v.'iJ  J    not    cram   '>.  In.  J 
feet   deep .  "    I  i'his    ttrtinon;'-   ol 


land    lrequent3.y   ovcrf  3  ov/g;    a-fid  ■  jn    fs^t,    -■>y.i"in.ii:i  M'>t  hineelf 
testified,    "There    is?   r   lal-rc    or  n- turnl    --trenrn   thn-t   flows 
throuf^h  my  3'rnd.      3t    flovp   from  ::  an '-dene   through  my  If^.nd 
into    the  tif;   3ake.      '-}-iD    F"-!'ba.nk'':cnt    of   thf-   defend^-^t   railway 
connnny   is  "bin  3 1   .-^oror:?   th.f't   l?3.Vo   and   thej'  did   n-  ve 

oyienin^;    enough.      -hey   only   '^ut    in   p.   36   inch  -^'i-ne  onf 
inch  ■  i'oe   v/iil    not    drain   '>.  Inlce    200   feet  ^'ide    -.nd  6    •-■r   9 

of    ■      e'J  1 -nt   ,  ivv  ■  ■  tty 

;_.cod    ider"    of   tVie    f?ituftion   in   re£-^.rd   to    thip    1  ".nd   and   ite 
cndition  -vath   rf:ference   to   "aeinf.    covered  -with  y"';;r.      It    is 
cppellpnt' E    c'-ntention   th^t    the   construction   of    the    em"bank- 
nient   for  the   railrond    crnr-any  cavped   the  vrrter   to  back   on 
hi?   land,    for    the   ''ilefjcd   rer  ;•      ,  ""S    clni-vp,    that   this 

26    inch  pir^ie  v/n'^   not    r-i;fficient    in    f?ire    to   allov  the  vr~ter 
to    erca;^-e.  from  his    land,    but   enured   it    to    vcl-:   on   the    sa^.-.e, 
tiiereby    injurin(    and   damaginc;  his  cro-os.      "n  the   other  hand 
ap-nel'iee    contend?    that    t"!-!;  re   v/np  -rrct  icr7i  "Jy   no    foil    to 
the  •wtt.r   r-t   this  -)oint   ^xxd    that   at   tiner    the  v.'*^ter   on   one 
side    of   t"ne    ern'banto.cnt    v"ou3d   "be    r    3ittle  ^lifheT   t/i?2n   on    tlie 
other   end   vice    versn;    th-'t  there  \vou3d    i;c    rine??  v,hen   the 
wnter  woiild   flov;   throupJn   this    36    inch   tile   fr^-    -•''  ■     nortli   to 
the    pouth   and   pt    other    tii-er    it   v.'ou3d    ■}')o^:  ?outh 

to   the   nor-':    ,    '"e-'Cnding   on   3ocr.l   rr  ■•^.f'iitio    v.  rticular 

rfiinfal.l  -oellant   clairic   ^  .: -^rontih. 

df'.r.a',e;v   cpured  V.ip    cro:f    occurred    in   ..''.uk  •  .       .-.'    ..  i.ie   of 


—I 


TJi   ba^ 


^ 


:.f  noli. 


nxiutnx    ^9i9ii. 


io    ai)x 


^uU^...J^^" 


.%^ 


jJul'^-^JtX^ 


t'«i(jiu'.ilui."*6   railroad    cut   s^i^'j'ju.lliail* »   tract   of   land   into 
tv/o  perts,    one  part   lyinc'   on   the  north   ^ide   of   trie   tr^.clc 
and  the  otl.'.er  on  the  couth.      Tiie  contention   '•>i    -  niijiiil  ]  aai 
i>e  thpt  hi<?  rro-ps  xieve  damai'.ed   on   ''ocount   of   the   v/n.ter 
:.v;;rxloY.'i:  ;  .nd   and   thnt   thic   condition    olrtrined   on 

l/ibth   eides   of   the   embanjcment . 

AppellaMt ' 
f"!  oi.in^^;   of  hie /land 
\v''.E   lotir   fi-c-t 
r.lc.'.ent   an/  only   t\. 
or  v/.o   tt. ?tif 
rt   tne   "Uirne  hir    purvey 
nortii  ^ide   of    the   einha-ntoiie 
''i.    v.-.yuld   say   not   1.10 
was /quite   n    current   thiyft'tjli 
hiri1:»,--<rTctT!t^**^g — y*&— !fT;ct    th 


:ie   Ir'nd   ovrntvd   by   -liprl  1  n.nt 
througli  v.'hich   appellee's   railroad  wa?   constricted  wp  ^-  -  r-c- 
tic?,  2]y   flat   and   thft   tlie   land  h-d  very  little   f-^.ll.  |   i» — 
our   n^t-i>i1nn  ff.ha   jWry  -wcro  t'>"i'Xcmtud    ii' 
ernh.i:  lauent    (/ici    rjot\c;iui?e    the   vnter   to 
Ir,   '"      '       r  /to   cause   <^osi_e   to  hi?   cro 
3-         -    ■    Reliant' e   lanci^  v?r?   on    r^ccount   01    n>e.turni    con<i 
'- ^e   evidence   i?   toNthe  eifect   t 
j.aan    iall   appellsjit '  s    la^p   and    t 
locality/  v;e  re   c  o  "v  e  re  d    uy  v; r  t  e r  p  rHc  t i c  a 

-PTjcllant'e  ne.-t   contention^f    tl:-t   t}\e   court    :rred 
^>^ltlL    l-hfci    gbC'-^hd;    b-iiii-d,    lii'Lh  anii    i.ij-bh   inrtructigns -. 
en    on   ';^cLi.lf   of  appellee.  1  '-i'he   s.  cond  .instruction   i*-  fd 


"0 


.  fr 


\ 


ni   tuoV*o   •soil*   1 


■x*.  ■.»>■!   ii  .^.f.^ffi  i|  I  f  ,1.  g  |-    '-(^ui  ■>l'1lYfff^ffT^nn 


o/JW.  a^Xi 


^■TTT.':T 


G 


reference   to  the  crefliloi]  ity  of  '.vitne^ses  r.nd   the  Treirht 

to  It   £  ivon   to    t:.:'ir    t.^  stiniony .      Ti;ip   instrv  ■- tion   cnc'JudtiS^ 
!.y   inr-tructin£,   tiie   jury   thnt    if    it   ..    p  ^.' rp    t!hrt   "-y  -  itneES 
.ioi'in£;ly   or  v:il  jully   tc-tiiiecl  Irl  j-ely   to   rny  material 
Ir-ct,    the   jury  hv^  the  ri,  ht   to   dinreeard   the   tet^'timony 
of    '.-uch  vitno   S-,    cr.cept   in   ro   iar   ae    it    o^  corrohorited  'oy 
oth'  r   credioit;    testiraony   or  1;y   f'Cts   •mo.   circLirnet--=nces 
•jrcven   on   the   trial,      1^13— i-r—i;  lily  Led  "b^^  e-p-.-)ellant    Lhyl   1L~ 

;^rrc.necus    to    inr;truGt    the   jury    Vl-xr-t   if    it    ajipearr   that 
any   ^i-bierr-TCE  had  wilfully   tcctifi4d   irlpely.       ..f;  ■thiVik 

ritr<?ii-ia  io   not  y/el'i     >  akejl   and   that   the    effect   qf   fid: 
instruction   i^   to    5.tp,te   to   fb/^   jury   that   if    they    bc^lieye 
;rniri   the   e>aden6>e   that   any  /.itne??  hns?   vil-u^Dy   tt;?tified 
i-Jpcly   to    <'?ny  "ntcsri"!   i/ct   thrt  ildien   they  may   diecredi 
hi?    tcetinony,    ezcfit    rr/ so   f--^.r   a?    corrt-uorated   hy   other 
crcdiojc    t-;Ftinony,    oy  hy  \^'f'    fret?   ^/\d    circwu'tnncer-   nnT)e? 
ing   on   tLe    trirl.      -•f.evc   v;Rf   !>G._fc^ror,    '■;  e    think,    in   the 
t  1  >  Lti 1 1 II f-f^TTi"]  jj   ill.;  uTuction. 

>. e   third    instruv'ticn   i-«- to 
jury    ccl  ieve    from   ttie  evidence    that  the  landr:    of   °]^^?t  "i  ^nt! 


-1  i.rci    t:-    X   if   thp 
hat  the  landr:    of   a?»e-LLa£ii, ' 


had   .;iior    to    the   construction   of   the   einbank^i-cnt   by   the   de- 
fendant  been   subject   to   overilo-.v,    rnd    if   they    be]  ieved   the 
cro;!^   of   appellant    to  ha\e    i-een   injured   •:  no   derotroyed   in 
the    cajne  manner    •'nd   to   as  treat   an   €;:tent   before   ps  after 
the   embar»kffient  had   been    conf?tructed  by   sjopollcG.,    they    i\;Jould 
:.  ind    the    defendant   not' guilty.   I   ..  t.' — rJo    oo-t — ■  ■■.  t  i  -,r ,  ->  y   ^^  -.  ro  ye  __ 
of    tl-is    ixti  Lruc  tion    ■  nd  yef^^  - 

could    i.rve"*><^   injured    uy    t;  ■^•>^ving    of 


i  J.  :ift10 


^  '>*^> 


'"^t't  >'■'     -o   »dS  o:f  '»Tn9^'')^9i 


\a   ht    *UH'-T4-d  il'  I  .  1 


)ii ou'TVh**  oxnV    ~-r>    Jill. 

"^7 


idwa/d  0iU* 


^•. 


tiie    cits;^e,    i'cr   il   the   juiy  found  ironi  the   evidence   the 

maitcr,«    sl>«ited   in   the   inptructiony  it  \ould  ]i:;.  ve   licen 

7   ■ 

their   duty   to'Xf^^^    i'ound   the  defend fint  nd^£;ui.lty.      It 
Vf'iS   therefore   no^\evvoT  lor    tJ^.  court    to  ^i-ve^N^^s    in- 


etructionjT^ 


^  fifth   instruction   is-  ps    io3.1o\vs:    "Vhe 
court   instructs   the   jury   that   the    -;laintii':.  I'inj;   to 

recover  in    thie    puit   for  damrces    caur-ed   hy   t.iic   rn.:rlr>ce 
v.':"ter  bcinc;-   obrtructed    ■-•r   interfered  ^'ith    uy   t'-.v   em'b?.n3cment 
of    the    defendant;    that   even   thox;£ii  you  n\ry   uelio\'e   from 
the   evidence   that    said   erribnnioaent    did   interfere   vith  v/ster 
coiiiine  upon   the    land    of   the  T)lsintiff,    and   even   ti'iOU£h  you 
c.py   believe    thp  t   beceuse    thereof     If^intiff   v/8s    oo   injured, 
yet,    unlcfc-s  you  ;tiay  believe   lurti'^er  from  t^.,e    tviaence   that 
the    said  water  was    surface  -ivater,    your   verdict    rhc. ihd   be 
for   tiie   defendant."  I  "'i-4f    1nri,  •vffl'^iiirn    ip   n'"'"'"    "      clear   as 
it    i-h 


oi-ievTlxat    Bmoi-iV 011^,1  Ftilj 
vine   of  tius   in?xrvidtion 
b   the  hurt   of  a-rypeilan";   under 


Aopellant's  ^uneel    ho'^e   not 
ticvlftr   this  instruction  coiJCd 

injured,    the    ;.  j.-vinK  of 


the    in??truction    pj^ould  noi^je  >teld 
the    cp.ee.  I 

Arp  t:  rl  iiiL  '  tv  pixth    in  strict  ion 


-ing 


•|jb*^*>.^i----^ 


couit   instructs  you   that    the   delcnc 
xriJro^d.   corporftion,    pcting  urn' or   1  eg 
to   c-inctrtct,   niiintnin  and   or,  er:  te    : 


J 


s 


G 


tlic   J  ands   in   quection;    thr.t    in   the   construction,    operation 
and  maintenance   of   its   railvray  and   emTonnkments    it    it  not 
r.  £;uarantor   that   its?   rrilv.ny   rnd   embanJonentF  viJ]    '.  c    vo 
con!7tructed   ns?   to    crry   ofi    ^"       -■-    ;-^    -^■'■■"    ^    -,-.., ^^.        ^^j    r)^ 
rll    tlie    ?r..rfnce  v/j'terf   v;}-ii'L      i,  :  I      >  :    ..-•.  ;--...    :.^    ;'uch 

extr.Tordinary  and   e?rcepti  onn.1    rainf-'^  ""'^    --lAvr^v   <>rcuvred 

Off  ore,     or   sjuch  e^ctraordinary   or    ercertior-  :       , 

v.'j  ici,,    t    oiv  h    uiey  ]i?'.ve    occurre':,        ^  ,       '■ 

en-ec''.  ■-  .:■    r.      |   ^^-^f ^Ti -^-nt    f  i  ,-..+    r- --in'- r^-pd.-    ^.-■'■■*-_    the    crii^rt 

rred  in   p.e'\uming   that  appellee   is  r.  >f -il' 
and   ae    sucn    J--f\d    the    ri^,ht    9nd    ler-''.''l/"'-t'.ori ty    to    construct 
vvA   oper- tc    itj;  \-eilyir'-,-       ,.   ,       .: -„    /-nde. 

not    error   in   the    cV<.  rt   ?  ^'^vj-iinf-. /thrt   apnel!!  ee  v-'ae   --     '^ail- 
v,?^Y   cor^jor^  tion   and    t^.r  t    it    .iJ:  '     -;  :    --     -struct   its 

r-^ilrosd    aero:,    tlic    l??n4e    of /np-cl"' nnt,  .     -    e    rt'.ntjon 

that   ap-nell'--nt  himsGii    t£\ti4fier5    th^t   l;e    -  c.    ri£,ht   of 

v.'ay   to    ppi^eli  ant   lor   rail/n^ -ur-  orsee.      It 

trint    eaid   instruction   do^s   no-^^rtnte    r    correct   -rinci-ole    of 
la.v.'  with   regnrd   to   apTDy&ll  ee '  r   ]i\l.ility   :  or   injury   lor   ^n 

ordin.^ry   or  e:'/e-^/tion?l    r-inVrpTl.         ■  i-    ir'-tr  ction 
V.J-.Y  nr'(.   be    co'j.chedyin   t/ic   .  :i    t   '^n-TO-rifi-tc, 
ion 8    ery 

"•':.e, 


. e  i'^^uld  have  ■!;;oGn  v.nrrnnt 


£oing    into    the     .erit; 


"(^^plfa^ 


1 


s 


T.l  th  tiiL  rule?  laid  dov-n  'by  thi-?  court  covering,  tiie 
j)rf:-,-)nrr.tion  of  the  patne.  AppcHlant  vrholly  fnils  to 
n.^tmct   the  pleadin^ji?;    no   reicvence  whatev  to 

t]ic    sa-  e,    and    tl.e    index  to   the.  a'bstract  nlone    to^ 

the   record,    and    "-  preten'  r^ct 

FO  firing,   to   txar.iine    xhe    te-Btimon^     . 

rticuJ-:r  witntro   !..u;t    e-iti..t;r    search    throuj^h    the 
ri.'.-irnct    to    1  ind   the  .  ■        '  ^ 

cporirit,   i^   au&tract    cMiO  uiiu  .j.  .1    to 

loiaov,    IJiG    rules    cl    court   ■••■fr-    it   enures   t^vc-L    i^i'-iconvir.iencc 
vi;en   ti.i  p   is   not   done,    rnd  varr^ntr     n   affirmance    of   a. 
j^-idi^nent   under   the  rule?   v/iti.  out   a  consideration   cT    ^^  . 
c::'-ee   on   it;:-  rr.eritr.         '.   ude   v.    Gchimiacher,    1  :7   '"'.         <; 
i    '.:     -,  .    ^ity   of    -pri/.;,  iield,    ''"  .     ':  2  '  .    7    . 

jif-re    .ere    o"cher   errors    ■  ■    x^l.-zj^.   iua    ..^^    .i.r,v  .-rd 
.^      ot   art-;ucd   in    the  t^rief   snd  r--^'^'--   t";.-.--   -':'vl  e<--    of 
:.      >■  'urt    they  r-re    tc'.cen  n;?   vr.ived. 

■_.  oj-ievint.':   there   is   in    this   re  cere  iou.s 

,  .-  .' ;.!:-.ent   of    the   tri;:.l   court  vrii:  -.^irir.ed. 

Judgment      iiirmed. 
..    reported   in    .  .  _ 


-7- 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copD  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mv  hand  and  affixed  the  seal  of  said  Court 

at  ML  Vernon,  this ^<L:f^  day  of  November, 

A.  D.  1916.  y  y^      /) 
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